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HOW TO USE HALSBURY'S LAWS 
OF ENGLAND 


Volumes 


Each text volume of Halsbury's Laws of England contains the law on the titles 
contained in it as at a date stated at the front of the volume (the operative date). 


Information contained in Halsbury's Laws of England may be accessed in several 
ways. 


First, by using tbe tables of contents. 


Each volume contains both a general Table of Contents, and a specific Table of 
Contents for each title contained in it. From these tables you will be directed to 
the relevant part of the work. 


Readers should note that the current arrangement of titles can be found in the 
Current Service. 


Secondly, by using tables of statutes, statutory instruments, cases or other 
materials. 


If you know the name of the Act, statutory instrument or case with which your 
research is concerned, you should consult the Consolidated Tables of statutes, 
cases and so on (published as separate volumes) which will direct you to the 
relevant volume and paragraph. 


(Each individual text volume also includes tables of those materials used as 
authority in that volume.) 


Thirdly, by using the indexes. 


If you are uncertain of the general subject area of your research, you should go 
to the Consolidated Index (published as separate volumes) for reference to the 
relevant volume(s) and paragraph(s). 


(Each individual text volume also includes an index to the material contained 
therein.) 


Updating publications 


The text volumes of Halsbury’s Laws should be used in conjunction with the 
annual Cumulative Supplement and the monthly Noter-Up. 


The annual Cumulative Supplement 


The Supplement gives details of all changes between the operative date of the 
text volume and the operative date of the Supplement. It is arranged in the same 


12 How to use Halsbury's Laws of England Vol 65 
г 


volume, title and paragraph order as the text volumes. Developments affecting 
particular points of law are noted to the relevant paragraph(s) of the text 
volumes. 


For narrative treatment of material noted in the Cumulative Supplement, go to 
the Annual Abridgment volume for the relevant year. 


Destination Tables 


In certain titles in the annual Cumulative Supplement, reference is made to 
Destination Tables showing the destination of consolidated legislation. Those 
Destination Tables are to be found either at the end of the titles within the 
annual Cumulative Supplement, or in a separate Destination Tables booklet 
provided from time to time with the Cumulative Supplement. 


Тре Noter-Up 


The Noter-Up is contained in the Current Service Noter-Up booklet, issued 
monthly and noting changes since the publication of the annual Cumulative 
Supplement. Also arranged in the same volume, title and paragraph order as the 
text volumes, the Noter-Up follows the style of the Cumulative Supplement. 


For narrative treatment of material noted in the Noter-Up, go to the relevant 
Monthly Review. 


REFERENCES AND ABBREVIATIONS 


к РР ПРИЕ соо. Australian Capital Territory 

SG УЛОО ОО Attorney General 

о s Administrative Court 

но Admiralty Court 

АЧУ Сеп......................--.- Advocate General 

citus | mee tcc NE affirmed 

code n c" affirming 

id p cer ИК Alberta 

Е СЧА Appendix 

iip. ME TT RUNE article 

Cure a Australia 

ТОНКЕ Вагоп 

B UU eese ee ds British Columbia 

Sp o SCRA icc Command Paper (of a series published 
before 1900) 

о АЕ E ЕТ chapter number of an Act 

о Court of Appeal 

(al zc aA алаи Central Arbitration Committee 

(CAS п Do E DOMUM Court of Appeal in Chancery 

БН... у сет Chief Baron 

ен Court of Criminal Appeal 

ео нано County Court Rules 1981 (as subsequently 
amended) 

о CS Court for Crown Cases Reserved 

СШ КОКО оне Court of Justice of the European Union 

ее Courts-Martial Appeal Court 

(CO on m — Á— H—ÓÓÀ Crown Office 

(СР оса с... RP Pe Crown Office Digest 

ее Civil Procedure Rules 

ФАШ г TET TD TODOS Canada 

Cal be RECO у Коо. Command Paper (of the series published 
1900-18) 

а TITO compare 

© ио — Chancery Division 

SHE nane o On Unos chapter 

EE ones ED clause 

А О REIS Command Paper (of the series published 


1986 to date) 
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С. Command Paper (of the series published 
1919-56) 

с КУЛКУ ОСТ Command Paper (of the series published 
1956-86) 

(ФИИ E ААА АЕ Commercial Court 

а. Commissioner 

Court Ferms(2nd Edn) ss... Atkin’s Encyclopaedia of Court Forms in Civil 
Proceedings, 2nd Edn. See note 2 post. 

CAMPER ани Criminal Procedure Rules 

[ЙӨК д уаз А Divisional Court 

[C D pM EE Director of Public Prosecutions 

ОРАТ TID Employment Appeal Tribunal 

ВОЖЕНА OU Ба European Community 

EM n qn esr Court of Justice of the European Community 
(before the Treaty of Lisbon (OJ C306, 
17.12.2007, p 1) came into force on 
1 December 2009); Еџгорвап Court of Justice 
(after the Treaty of Lisbon (OJ C306, 
17.12.2007, p 1) came into force on 
1 December 2009) 

ЕС т. а.о e European Commission of Human Rights 

ООО РСС European Coal and Steel Community 

ECIEIBSRulesiof Court........... Rules of Court of the European Court of 
Human Rights 

T А REFIERE TEE European Economic Community 

EEA A 2 Е European Free Trade Association 

ВОО а ee European General Court 

ВО... Official neutral citation for judgments of the 
Court of Appeal (Civil Division) 

ВОО vant Official neutral citation for judgments of the 
Court of Appeal (Criminal Division) 

ИС en one me Official neutral citation for judgments of the 
High Court 

о ое Edition 

ЕО не European Atomic Energy Community 

ЕШ НИИ rte азня European Union 

КП... Уд EC Court of Exchequer Chamber 

EX ect a dc ELE ME ex parte 

ОЕР Family Division 

Bed esie OP Federal 


[to m TT 


Encyclopaedia of Forms and Precedents other 
than Court Forms, 5th Edn. See note 2 post. 


Greater London Council 
High Court 
House of Commons 
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ЫК Л з tere noir EE Hong Kong 

ПОНЕ Л а МЕ House of Lords 

ГА КУ ҮҮ А UR Immigration Appeal Tribunal 

гБ Саса ао с 90 International Legal Materials 

ШЕК а E OMM Immigration and Nationality Law Reports 

NEUE Inland Revenue Commissioners 

NEL E et: India 

Jut ЈОДА с ат От. International Relations 

ld be rc а Ireland 

RIA ATO рана Justice 

ЕЕ E A Judge of Appeal 

ПОО A ЗРИИИ Kansas 

LATEST TONES Lord Advocate 

RONDE АИ Lord Chancellor 

Jc tro АОИ London County Council 

e] te re TT Lord Chief Justice 

ТОСО etre Lord Justice of Appeal 

ТОКЕ ИЕК... NE League of Nations 

CASES RO QC OM Master of the Rolls 

по ВЕ TOS сова wae Manitoba 

Ue uro PRENNE note 

ны New Brunswick 

DODGE ERR EET Northern Ireland 

лен Nova Scotia 

Еи NES сд: New South Wales 

КАЖ ЖЕ О.а шы M л. New York 

о New Zealand 

“Ой ри E АЕО Office for Harmonisation in the Internal 
Market 

BUR aceite и The Official Journal of the European 


Community published by the Office for 
Official Publications of the European 


Community 
NUI eei cete: с: Ontario 
IP qoe S n President 
ОЕ m n" Judicial Committee of the Privy Council 
БЕ e E ATOE Prince Edward Island 
ШҮ err E Patents Court 
Но csc на question 
И Queen's Bench Division 
OBD. odis... occ OMEN ORAS NN Queen's Bench Division of the High Court 
NIE ode enm Queensland 
ШӘ ERECTO ROT Quebec 
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Up ИМА мр E URN Rural District Council 

ОИТ СИА Restrictive Practices Court 

SC Л Eee REO E RIS Rules of the Supreme Court 1965 (as 
subsequently amended) 

ЕСА regulation 

Dc denote ODD Resolution 

и MIR e reversed 

А На E УР Railway 

ТИТЕ section 

ЗА ара ааа В S South Africa 

У АРЕНИ АНА eee Fac South Australia 

SO Л она нь Supreme Court 

Ый кә rri muet ANER IEEE Ea E Statutory Instruments published by authority 

В в Statutory Rules and Orders published by 
authority 

О 19045. шшш: Revised Edition сөй рө gall Public and 


General Statutory Rules and Orders in force 
on 31 December 1903 

ЭКЕИ АСУ B... .. copiose. Revised Edition comprising all Public and 
General Statutory Rules and Orders and 


Statutory Instruments in force on 
31 December 1948 


citu] re n Statutory Rules of Northern Ireland 

SE ccc coo Simon's Tax Intelligence (1973-1995); Simon's 
Weekly Tax Intelligence (1996-current) 

COUP MM a Saskatchewan 

с UN Schedule 

о Meere dpt tcs c Session 

S OTRO CTI Singapore 

ОО. Technology and Construction Court 

JI T ct OT Treaty Series 

ПЕТРИ ус Tanzania 

lU coco tc E Tasmania 

ОО mt a ы сс Urban District Council 

IE CUL ME Rp Official neutral citation for judgments of the 
House of Lords 

DIG e л л ИИ Official neutral citation for judgments of the 
Privy Council 

ШМ CR oc ОООО. United Nations 

VEC ee TTE Vice-Chancellor 

Те sc ADEM ети Victoria 

Ш. КОЛОСУ о е А Western Australia 


Zinb.lgce ы а TE Zimbabwe 
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NOTE 1. A general list of the abbreviations of law reports and other sources used 
in this work can be found at the beginning of the Consolidated Table of Cases. 


NOTE 2. Where references are made to other publications, the volume number 
precedes and the page number follows the name of the publication; eg the 
reference ‘12 Forms & Precedents (5th Edn) 44" refers to volume 12 of the 
Encyclopaedia of Forms and Precedents, page 44. 


NOTE 3. An English statute is cited by short title or, where there is no short title, 
by regna! year and chapter number together with the name by which it is 
commonly known or a description of its subject matter and date. In the case of a 
foreign statute, the mode of citation generally follows the style of citation in use 
in the country concerned with the addition, where necessary, of the name of the 
country in parentheses. 


NOTE 4. А statutory instrument is cited by short title, if any, followed by the year 
and number, or, if unnumbered, the date. 
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1. INTRODUCTION 
(1) PROVISION OF LEGAL AID 


1. Duty of state to provide legal aid. The European Convention on Human 
Rights! requires states, in the interests of justice, to provide free legal assistance 
to persons of insufficient means to pay for such assistance? The assistance 
provided must be practical and effective? although there is no requirement that it 
should achieve total equality of arms, merely that it should enable a person to 
present his case without being at a substantial disadvantage’. It is permissible for 
a legal aid system to be predicated on a litigant's financial circumstances? and the 
prospects of success of the litigation. Accordingly, the Lord Chancellor? is 
required to secure that legal aid is made available?, in the form of criminal legal 
aid? and civil legal а14!. 

1 le the Convention for the Protection of Human Rights and Fundamental Freedoms (Rome, 
4 November 1950; TS 71 (1953); Cmd 8969) (the European Convention on Human Rights). 

2 See the European Convention on Human Rights art 6.3(c); Airey v Ireland (1979) 2 EHRR 305 
at [24]-[26], ECtHR; and RIGHTS AND FREEDOMS vol 88A (2013) PARA 243. See also the 
Charter of Fundamental Rights of the European Union (OJ C364, 18.12.2000, p 1) art 47, 
which provides, pursuant to the principle that everyone is to have the possibility of being 
advised, defended and represented, that legal aid must be made available to those who lack 
sufficient resources in so far as such aid is necessary to ensure effective access to justice. 

3 See eg Kamasinski v Austria (1989) 13 EHRR 36 at [65], ECtHR; and RIGHTS AND FREEDOMS 
vol 88А (2013) PARA 288... — 

4 See eg Perotti v Collyer-Bristow [2003] EWCA Civ 1521 at [28]-[38], [2004] 2 All ER 189 
at [28]-[38], per Chadwick LJ; and RIGHTS AND FREEDOMS vol 88A (2013) PARA 298. The right 
to legal assistance requires that assistance should as a rule be provided from the very beginning 
of a legal process through to trial: see eg Saldwz v Turkey (2008) 26 BHRC 223 at [52]-[54], 
ECtHR; Poitrimol v France (1993) 18 EHRR 130 at [34]-[39], ECtHR; and RIGHTS AND 
FREEDOMS vol 88A (2013) PARA 288. 

5 See eg Munro v United Kingdom (1987) 10 EHRR 516, ECtHR; and RIGHTS AND FREEDOMS 
vol 88A (2013) PARA 298. 

6 Seeeg X v United Kingdom (1980) 21 DR 95, EComHR; and RIGHTS AND FREEDOMS vol 88A 
(2013) PARA 298. 

7 Аз то the Lord Chancellor and his powers and functions relating to the provision of legal aid see 
PARA 155. Most of the Lord Chancellor's functions with respect to the provision of legal aid in 
England and Wales are exercised by the Legal Aid Agency: see PARA 156. 

8 Те in accordance with the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1 
(ss 1-43): s 1(1). 

9  Asto criminal legal aid see further PARA 3. 

10 As to civil legal aid see further PARA 4. 


2. Development of the legal aid system. The right of poor persons to sue in 
forma pauperis is of very ancient origin!. In the past legal aid was granted in the 
High Court and the Court of Appeal under rules of court? to persons unable to 
pay the cost of civil litigation. The right to litigate in forma pauperis was 
abolished by the Legal Aid and Advice Act 1949? in respect of proceedings in all 
courts in England and Wales except the Judicial Committee of the Privy 
Council^. 

A new publicly funded system for assisting persons of small or moderate 
means, by making both legal aid and legal advice more readily available, was 
introduced by the Legal Aid and Advice Act 1949, which was successively 
replaced by the Legal Aid Acts 1974, 1979 and 1988, and the Access to Justice 
Act 1999, which replaced ‘civil legal aid’ and ‘criminal legal aid’ with the 
Community Legal Service and the Criminal Defence Service, and replaced the 
Legal Aid Board with the Legal Services Commission’. 
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The system established under the Access to Justice Act 1999 was replaced as 
from 1 April 20136 by a new system under the Legal Aid, Sentencing and 
Punishment of Offenders Act 20127, which reintroduced the concepts of ‘civil 
legal aid'? and ‘criminal legal aid’? and abolished the Legal Services 
Commission!?, putting the administration of the legal aid system under the 
control of the Lord Chancellor!! and the newly established Director of Legal Aid 
Casework?. Applications made before 1 April 2013 continue to be governed by 
the predecessor legislation’. 


See 11 Hen 7 c 12 (Suing in forma pauperis) (1495) (repealed). 

Ie under RSC 1883 Ord 16 rr 22-31H (revoked). 

See the Legal Aid and Advice Act 1949 s 17(3) (repealed). 

The right to bring or defend any appeal in the Privy Council in forma pauperis was abolished 

from a date to be appointed by the Lord Chancellor by order made by statutory instrument 

under the Legal Aid Act 1974: see ss 26, 43(4) (repealed). No such order was, however, made 

and the Legal Aid Act 1974 was repealed in its entirety by the Legal Aid Act 1988 s 45(2), Sch 6 

with no transitional provision regarding such appeals. Neither the Legal Aid Act 1988 nor its 

successor legislation contained any equivalent provision. 

5 See the Access to Justice Act 1999 Pt 1 (ss 1-26) (repealed). 

6 See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 (Commencement No 6) 
Order 2013, SI 2013/453. ; к 

7 Те the Legal Aid, Sentencing and Punishment of Offenders Act 2012, Pt 1 (ss 1-43). For 
transitional provisions relating to the transition from the operation of the Access to Justice 
Act 1999 Pt 1 to the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1 see s 39. 
Pt 1 binds the Crown: s 43. In connection with the scope of Pt 1 and the legislative intentions 
underpinning it see В (on the application of the Public Law Project) v Secretary of State for 
Justice [2014] EWHC 2365 (Admin), [2014] ELR 372, [2014] АП ER (D) 146 (Jul). 

8 See PARAS 1, 3. 

9 See PARAS 1, 4. 

10 See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 38; and PARA 156. 

11 Asto the Lord Chancellor and his powers and functions relating to the provision of legal aid see 
PARA 155. Most of the Lord Chancellor's functions with respect to the provision of legal aid in 
England and Wales are exercised by the Legal Aid Agency: see PARA 156. 

12 As to the Director see PARA 157. 

13 Те the Access to Justice Act 1999 Pt 1 (ss 1-26) (repealed, subject to these savings, by the Legal 

Aid, Sentencing and Punishment of Offenders Act 2012 Sch 5 Pt 1 para 51) or by the Legal Aid 

Act 1988 (repealed by the Access to Justice Act 1999 Sch 15 Pt 1), depending on the date they 

were made: see the Legal Aid, Sentencing and Punishment of Offenders Act 2012 

(Consequential, Transitional and Saving Provisions) Regulations 2013, SI 2013/534, regs 6-8. 


ьо Ко не 


3. Criminal legal aid. ‘Criminal legal aid’ refers to services! consisting of 
advice and assistance for individuals in custody?, and advice and assistance?, and 
representation ^, for individuals and (in exceptional cases) legal persons involved 
in criminal proceedings). Whether a person qualifies for legal aid in criminal 
proceedings will depend upon the nature of the proceedings? and (other than 
where advice and assistance is provided for individuals in custody) an assessment 
of his financial resources’. Certain recipients of criminal legal aid may be 
required to make contributions towards the cost of legal services made available 
to them®, although children, and individuals on certain welfare benefits, may be 
relieved from means testing and from the liability to make contributions?. 
Provision is made in connection with the making and determining of applications 
for advice and assistance!°, and representation!!, in criminal proceedings, and 
also for represented persons to choose their representatives? 


1 Те services required to be made in accordance with the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 Pt 1 (ss 1—43): see PARAS 1, 15. 

2 le under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 13: see PARA 17. 

3 Te under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 15, Sch 3 para 4: 
see PARAS 18, 20. 
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4 Ie under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 16, Sch 3 para 5: 
see PARAS 19, 20. 
5 Legal Aid, Sentencing and Punishment of Offenders Act 2012 5 1(2)(b); Criminal Legal Aid 
(General) Regulations 2013, SI 2013/9, reg 2. 
6 Аз го the proceedings in respect of which criminal legal aid is available see PARA 16. 
7 See PARAS 25-29, 35; and аз to means testing see further PARA 5. Advice and assistance (but not 
representation) in criminal proceedings may sometimes be provided without a determination as 
to the applicant's financial resources: see PARA 26. 
8 See PARA 46. 
9 See PARAS 26—29, 38, 39, 46. 
10 See PARAS 23-30. 
11 See PARAS 31-47. 
`12 See PARAS 48-53. 


4. Civil legal aid. ‘Civil legal aid’ refers to the civil legal services! required to 
be made available? to individuals in general cases? and in exceptional cases and 
cases in the wider public interest, and required to be made available to legal 
persons in exceptional cases?. Whether an individual or legal person qualifies for 
civil legal aid will depend upon whether the matter in question is one in relation 
to which legal aid may be made available$, a consideration of the merits of his 
case and an assessment of his financial resources’. Individuals and legal persons 
may be required to make contributions towards the cost of legal services made 
available to them?, although individuals on certain welfare benefits may be 
relieved from means testing and from the liability to make contributions?. The 
work permitted to be done for a legally aided person depends on the level of 
funding for which his case is eligible!?, and the means of delivery of funded work 
depends on the matter in connection with which civil legal aid is required and the 
nature of the services to Бе provided!!. Provision is made in connection with the 
making of applications for civil legal aid and the consideration of the merits of 
the applicant's саѕе!2, the assessment of the applicant's financial resources and 
his liability to make contributions!? and, where applicable, the means by which 
sums expended on legally aided work may be recovered, 


1 Legal Aid, Sentencing and Punishment of Offenders Act 2012 5 1(2)(a). As to the meanings of 
‘legal services’ and ‘civil legal services’ see PARA 55. 

2 Ie in accordance with the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1 
(ss 1-43): see PARAS 1, 54. 

3 Пе under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 5 9: see PARA 56. 

4 Те under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 10: see PARA 59. 

5 Те under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 3 para 3: see 
PARA 60. 

6 As to the matters in respect of which civil legal aid is available see the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 Sch 1 Pt 1; and PARAS 56, 65-88. 

7 See РАКА 54. Certain legal services аге to be provided without a determination as to the 
applicant's financial resources: see PARAS 138-140. As to means testing see further PARA 5. 

8 See PARA 143. 

9 See PARA 144. 

10 See PARAS 63, 89-99, 

11 See PARAS 64, 100-104. 

12 See PARAS 105-137. 

13 See PARAS 138-149. 

14 See PARAS 150-154. 


5. Means testing. The European Convention on Human Rights! requires free 
legal assistance to be provided to persons of insufficient means to pay for such 
assistance’, and accordingly both criminal? and civil* legal aid are available only 
to those individuals and legal persons who can show that their financial 
resources are insufficient to pay for the services required?. As a rule, an 
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individual will qualify for advice and assistance in criminal proceedings if his 
monthly disposable income does not exceed £99 and his disposable capital does 
not exceed £1,000, and an individual will qualify for representation in criminal 
proceedings if either his gross annual income does not exceed £12,475 or his 
annual disposable income does not exceed £3,3985. A legal person will qualify 
for advice and assistance or representation in criminal proceedings if it can prove 
it is unable to fund the proceedings’. An individual will qualify for civil legal aid 
if his gross monthly income does not exceed £2,657 or his disposable capital 
does not exceed £8,000, and a legal person will qualify if its disposable income 
does not exceed £733 a month or its disposable capital does not exceed that 
same £8,000 figure?. These figures are subject to a number of exceptions and 
variations, for example, for persons in receipt of certain welfare benefits?, and 
means testing for civil legal aid may in certain circumstances be waived’®: there 
are also some legal services that are required to be provided without a 
determination of the applicant's financial resources! !. 


1 Ie the Convention for the Protection of Human Rights and Fundamental Freedoms (Rome, 
4 November 1950; TS 71 (1953); Cmd 8969) (the European Convention on Human Rights). 

2 See the European Convention on Human Rights art 6.3(c); PARA 1; and RIGHTS AND FREEDOMS 
vol 88A (2013) PARA 243. No 

3 As to criminal legal aid see further PARA 3. 

4  Asto civil legal aid see further PARA 4. 

5 See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 21(1); and PARAS 25, 26, 
35 (criminal legal aid), 105, 138 (civil legal aid). 

6 Зее the Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, regs 8, 18(1); 
and PARAS 27, 38. 

7 See the Legal Aid (Financial Resources and Payment for Services) (Lega! Persons) 
Regulations 2013, SI 2013/512, reg 34; and PARAS 29, 39. 

8 See the Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, 
SI 2013/480, regs 7(4), 8(2); the Legal Aid (Financial Resources and Payment for Services) 
(Legal Persons) Regulations 2013, SI 2013/512, reg 11(1), (2); and PARAS 141, 142. 

9 See PARAS 46, 47 (criminal legal aid), 144 (civil legal aid). 

10 See PARAS 146-149. 

11 See PARAS 26 (criminal legal aid), 138-140 (civil legal aid). 


6. Choice of provider. The Lord Chancellor's duty to secure that legal aid is 
available! does not include a duty to secure that, where services are made 
available to an individual or legal person?, they are made available by a person 
selected by that individual or legal person?. This is subject to the proviso that 
where an individual or legal person qualifies for representation for the purposes 
of criminal proceedings*, that individual or legal person may select any 
representative or representatives willing to act for him or it, and where an 
individual or legal person exercises that right, representation by the selected 
representative or representatives is to be available for the purposes of the 
proceedings?. 


1 Ie the Lord Chancellor’s duty under the Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 s 1(1) (see PARA 1). As to the Lord Chancellor and his powers and functions relating to 
the provision of legal aid see PARA 155. Most of the Lord Chancellor's functions with respect to 
the provision of legal aid in England and Wales are exercised by the Legal Aid Agency: see PARA 
156. 

2 Te under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1 (ss 1-43). 

3 Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 27(3), Sch 3 para 9(1), (2). As to 
providers of legally aided work generally see PARAS 158-163. Similarly, the Lord Chancellor's 
duty under s 1(1) does not include a duty to secure that, where services are made available to an 
individual or legal person, they are made available by the means selected by the individual or 
legal person (s 27(1)), and he may discharge his duty under s 1(1), in particular, by arranging for 
the services to be provided by telephone or by other electronic means (s 27(2)). 
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4 See PARAS 1, 3. 
5 See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 27(4), (5); the Criminal 


Legal Aid (Determinations by a Court and Choice of Representative) Regulations 2013, 
SI 2013/614, Pt 3 (regs 10-24); and PARAS 48-53. 


7. Contributions and costs. An individual or legal person to whom criminal 
legal aid in the form of representation, or civil legal aid, is made available! is not 
as a rule required to make a payment in connection with the provision of the 
legal services so made available?. However, a recipient of criminal legal aid in the 
form of representation may be required to make a contribution if his disposable 
annual income exceeds #3,3983, and a recipient of criminal legal aid may also be 
required to make additional contributions out of his capital^. A recipient of civil 
legal aid will in certain circumstances be required to pay specified contributions 
if his monthly disposable income exceeds £315 or his disposable capital exceeds 
£3,0005. In both criminal and civil cases there are exceptions for individuals in 
receipt of certain welfare benefits. In criminal cases, a requirement to рау 
contributions may be enforced by the making of a ‘motor vehicle order’ 
involving the clamping ог sale of an individual's motor vehicle’; there is also a 
power to make regulations about the enforcement of an obligation to pay 
contributions in civil cases?. 

In proceedings before certain higher courts, an individual or legal person in 
receipt of criminal legal aid in the form of representation may, subject to the 
usual exceptions, also be required to make a payment in respect of the costs of 
their representation?. 


1 .As to criminal legal aid see PARA 3; as to civil legal aid see PARA 4. 

2 Зее the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 23(1), Sch 3 para 7; and 
PARAS 46, 143. 

3 See the Criminal Legal Aid (Contribution Orders) Regulations 2013, SI 2013/483, reg 12; and 
PARA 46. 

4 See the Criminal Legal Aid (Contribution Orders) Regulations 2013, SI 2013/483, regs 27-32; 
and PARA 46. 

5 бее the Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, 
SI 2013/480, reg 44; the Legal Aid (Financial Resources and Payment for Services) (Legal 
Persons) Regulations 2013, SI 2013/512, reg 29; and PARA 143. 

6 See the Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, 
SI 2013/480, reg 44(2), (3); the Criminal Legal Aid (Financial Resources) Regulations 2013, 
SI 2013/471, reg 14; the Criminal Legal Aid (Contribution Orders) Regulations 2013, 
SI 2013/483, reg 9; and PARAS 46, 143, 144. 

7 See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 24(1); the Criminal Legal 
Aid (Motor Vehicle Orders) Regulations 2013, SI 2013/1686; and PARA 46. 

8 бее the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 24(1); and РАКА 143. 

9 See the Criminal Legal Aid (Recovery of Defence Costs Orders) Regulations 2013, SI 2013/511; 
and PARA 47. 


8. Assistance in certain proceedings before the Privy Council. A person who 
files an application for permission to appeal or a notice of appeal to the Judicial 
Committee of the Privy Council! (an ‘appellant’) and: 
(1) has been granted, or has applied for, assistance from public funds under 
arrangements in force in his jurisdiction?; or 
(2) whose circumstances are such that payment of a fee would involve 
undue financial hardship?, 
may file an application to be treated as a financially assisted person by the 
Judicial Committee^. The Registrar of the Judicial Committee will certify, if the 
application is approved, that the appellant is to be treated as a financially 
assisted person?, and where such a certificate has effect in relation to an 
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appellant, he will be entitled to remission or reduction of any liability for fees 
which are payable under the Judicial Committee (Appellate Jurisdiction) Rules. 
Such a certificate has effect in relation to an appellant until it is withdrawn by 
the Registrar”. These provisions apply to respondents as they apply to appellants 
with such modifications as may be песеззагу“. 


1 As to the Judicial Committee of the Privy Council see COURTS AND TRIBUNALS vol 24 (2010) 
PARA 673 et seq. 

2 бее the Judicial Committee (Appellate Jurisdiction) Rules 2009, г 38(1)(a). The rules are set out 
in the Judicial Committee (Appellate Jurisdiction) Rules Order 2009, SI 2009/224, Appendix. 

3 See the Judicial Committee (Appellate Jurisdiction) Rules 2009, г 38(1)(b). 

4 бее the Judicial Committee (Appellate Jurisdiction) Rules 2009, г 38(1). *Financially assisted 
person' means an appellant in relation to whom a certificate under r 38 has effect: r 2(1). 

5 See the Judicial Committee (Appellate Jurisdiction) Rules 2009, r 38(2). 

6 See the Judicial Committee (Appellate Jurisdiction) Rules 2009, r 38(3) (substituted by 
SI 2013/246). 

7 See the Judicial Committee (Appellate Jurisdiction) Rules 2009, r 38(4). The Registrar may 
withdraw a certificate in relation to an appellant if assistance from public funds is not granted 
or is withdrawn in the appellant's jurisdiction, it is discovered that the appellant's financial 
position was incorrectly stated, or there is a material change in the appellant's financial position: 
r 38(4)(a)-(c). E „УМ 

8 See the Judicial Committee (Appellate Jurisdiction) Rules 2009/'т 38(5) (substituted by 
SI 2013/246). у 


9. Legal aid in ecclesiastical proceedings. There is а separate system for legal 
aid in ecclesiastical proceedings. The General Synod of the Church of England 
continues to maintain the Legal Aid Fund to which the General Synod and the 
Church Commissioners may contribute such sums as each from time to time 
decides!. Where specified proceedings? are taken or are proposed to be taken in 
the province of Canterbury or the province of York, any person specified in 
relation to those proceedings? may apply to the Legal Aid Commission? for 
financial assistance in respect of costs incurred in connection with those 
proceedings). On such an application, the Commission may issue a certificate 
authorising the payment out of the Legal Aid Fund of the whole or part of the 
costs incurred by the applicant, after the date of the issue of the certificate, in or 
in relation to or directly or indirectly arising out of the proceedings concerned; 
and any payment so made or authorised is referred to as ‘legal aid'é. The 
Commission may issue a certificate for the payment of the costs, or part of the 
costs, incurred by any person subject to such conditions specified in the 
certificate as the commission thinks fit". 


1 Church of England (Legal Aid) Measure 1994 s 1(1). The Legal Aid Fund must be held by the 
Archbishops’ Council on behalf of the General Synod, and the Council may, subject to and in 
accordance with the provisions of the Church of England (Legal Aid) Measure 1994, make such 
payments out of the fund as may be authorised by a certificate in writing issued under s 2 by the 
Commission: s 1(3) (amended by virtue of SI 2007/1556). 

2 The specified proceedings are those mentioned in the Church of England (Legal Aid) 
Measure 1994 s 2(1), Sch 1 (amended by the Clergy Discipline Measure 2003 s 44(5); and the 
Dioceses, Pastoral and Mission Measure 2007 s 62(5)). 

3 The specified persons are those mentioned in the Church of England (Legal Aid) Measure 1994 
s 2(1), Sch 1 (as amended: see note 2). 

4 The Church of England Legal Aid Commission is appointed by the General Synod pursuant to 
the Church of England (Legal Aid) Measure 1994 s 1. 

5 Church of England (Legal Aid) Measure 1994 s 2(1). 

6 Church of England (Legal Aid) Measure 1994 s 2(2). 

7 Church of England (Legal Aid) Measure 1994 s 2(3). Subject to the provisions of the 1994 
Measure, where a certificate is issued under s 2 for the payment out of the Legal Aid Fund of the 
costs or part of the costs of any person, that payment must be made to the solicitor who has 
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acted for that person: s 3(1). Where a certificate is issued under s 2 for the payment of the costs, 
or part of the costs, incurred by any person, the solicitor who has acted for that person is not 
entitled to receive from, or on behalf of, that person more than the amount (if any) by which the 
total amount of those costs, as taxed or assessed in accordance with rules made under s 4, 
exceeds the amount payable to that solicitor out of the Legal Aid Fund under that certificate: 
s 3(2). Except as expressly provided by rules so made: (1) the fact that legal aid is granted in 
respect of the services of counsel or a solicitor does not affect the relationship between or rights 
of counsel, solicitor and client or any privilege arising out of that relationship; and (2) the fact 
that any person is granted legal aid does not affect the rights or liabilities of other parties to the 
proceedings or the principles on which the discretion of any court or tribunal is normally 
exercised: s 3(3). 


10. Legal aid before the European Court of Human Rights. The European 
Court of Human Rights has its own system for granting legal aid under its 
procedural rules. The President of the Chamber may, either at the request of an 
applicant having lodged an application! or of his own motion, grant free legal 
aid to the applicant in connection with the presentation of the case from the 
moment when observations in writing on the admissibility of that application are 
received from the respondent contracting party?, or where the time limit for their 
submission has expired?. Where the applicant has been granted legal aid in 
connection with the presentation of his case before the chamber, that grant 
continues in force for the purposes of his representation before the Grand 
Chamber’. 

Legal aid must be granted only where the President of the Chamber is 
satisfied: Pun a 

(1) that it is necessary for the proper conduct of the case before the 

Chamber?; and 


(2) that the applicant has insufficient means to meet all or part of the costs 

епга едб. 

In order to determine whether or not applicants have sufficient means to meet 
all or part of the costs entailed, they are required to complete a form of 
declaration stating their income, capital assets and any financial commitments in 
respect of dependants, or any other financial obligations". The declaration must 
be certified by the appropriate domestic authority or authorities?. The President 
of the Chamber may invite the contracting party concerned to submit its 
comments in writing?. After receiving the above-mentioned information, the 
president of the chamber must decide whether or not to grant legal aid and the 
registrar!? must inform the parties!! accordingly?. 

Fees are payable to the advocates or other persons appointed and may, 
where appropriate, be paid to more than one such representative!?. Legal aid 
may be granted to cover not only representatives’ fees but also travelling and 
subsistence expenses and other necessary expenses incurred by the applicant or 
appointed representative!>. 

On a decision to grant legal aid, the registrar must fix: 

(a) the rate of fees to be paid in accordance with the legal aid scales in 

force!®; 

(b) the level of expenses to be paid". 

The President of the Chamber may, if satisfied that the conditions stated in 
heads (1) and (2) above are no longer fulfilled, revoke or vary a grant of legal aid 
at any ите!8. 

1 Е under the Convention for the Protection of Human Rights and Fundamental Freedoms 


(Rome, 4 November 1950; TS 71 (1953); Cmd 8969) (the European Convention on Human 
Rights) art 34. ‘Chamber’ means any chamber of seven judges constituted in pursuance of 
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art 26.1, and the expression ‘President of the Chamber’ means the judge presiding over such a 
chamber: European Court of Human Rights Rules of Court (2014) r 1(e). 

Те in accordance with the European Court of Human Rights Rules of Court (2014) г 54(2)(b). 
European Court of Human Rights Rules of Court (2014) r 100.1. 

European Court of Human Rights Rules of Court (2014) r 100.2. This is expressed to be subject 
to r 105: see the text and note 18. ‘Grand Chamber’ means the Grand Chamber of 17 judges 
constituted in pursuance of the European Convention on Human Rights art 26.1: European 
Court of Human Rights Rules of Court (2014) r 1(c). 

European Court of Human Rights Rules of Court (2014) r 101(a). 

European Court of Human Rights Rules of Court (2014) г 101(b). 

European Court of Human Rights Rules of Court (2014) r 102.1. 

European Court of Human Rights Rules of Court (2014) r 102.1. 

European Court of Human Rights Rules of Court (2014) r 102.2. 

Ie the registrar of the section: see the European Court of Human Rights Rules of Court (2014) 
г Ко). ‘Section’ means a chamber set up by the plenary court for a fixed period in pursuance of 
the European Convention on Human Rights art 25(b); and ‘plenary court’ means the European 
Court of Human Rights sitting in plenary session: see the European Court of Human Rights 
Rules of Court (2014) r 1(b), (d). 

‘Party’ and ‘parties’ mean: (1) the applicant or respondent contracting parties; (2) the applicant 
(the person, non-governmental organisation or group of individuals) that lodged a complaint 
under the European Convention on Human Rights art 34: European Court of Human Rights 
Rules of Court (2014) r 1(n). | ра 

European Court of Human Rights Rules of Court (2014) г 102.3. 7" 

Ie in accordance with the European Court of Human Rights Rules of Court (2014) г 36.4. 
European Court of Human Rights Rules of Court (2014) r 103.1. 

European Court of Human Rights Rules of Court (2014) r 103.2. 

European Court of Human Rights Rules of Court (2014) r 104(a). 

European Court of Human Rights Rules of Court (2014) r 104(b). 

European Court of Human Rights Rules of Court (2014) r 105. 
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Legal aid in cross-border disputes within the EU. А natural person 


involved in a cross-border dispute within the EU! is entitled to receive 
appropriate legal aid in order to ensure his effective access to justice*. Legal aid is 
considered to be appropriate when it guarantees: 


(1) pre-litigation advice with a view to reaching a settlement prior to 
bringing legal proceedings?; and 

(2) legal assistance and representation in court, and exemption from, or 
assistance with, the cost of proceedings of the recipient, including the 
costs related to the cross-border nature of the dispute and the fees to 
persons mandated by the court to perform acts during the proceedings’. 

Member states may: 

(a) request that legal aid recipients pay reasonable contributions towards 
the costs of proceedings taking into account the conditions relating to 
financial resources; 

(b) provide that the competent authority may decide that recipients of legal 
aid must refund it in whole or in part if their financial situation has 
substantially improved or if the decision to grant legal aid had been 
taken on the basis of inaccurate information given by the recipient$. 

Member states must grant legal aid without discrimination to EU citizens and 


third-country nationals residing lawfully in a member state". 


1 


чл > о ~> 


Ie a dispute covered by Council Directive (EC) 2003/8 (OJ 1.26, 31.01.2003, p 41) to improve 
access to justice in cross-border disputes by establishing minimum common rules relating to 
legal aid for such disputes, as corrected by a Corrigendum (О] L32, 07.02.2003, р 15). 
Council Directive (EC) 2003/8 (OJ L26, 31.01.2003, p 41) art 3(1). 
Council Directive (EC) 2003/8 (ОЈ L26, 31.01.2003, p 41) art 3(2)(a). 
Council Directive (EC) 2003/8 (OJ L26, 31.01.2003, p 41) art 3(2)(b). 
Council Directive (EC) 2003/8 (OJ L26, 31.01.2003, p 41) art 3(4). 
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6 Council Directive (EC) 2003/8 (OJ L26, 31.01.2003, p 41) art 3(5). 
7 Council Directive (EC) 2003/8 (ОЈ 1.26, 31.01.2003, p 41) art 4. 


(2) ALTERNATIVE MEANS OF FUNDING 


12. Conditional fee agreements and litigation funding agreements. 
Agreements for the financing of a person's litigation by a person with no 
legitimate interest in the proceedings, in return for a share of the proceeds, are 
illegal at common law under the doctrine of champerty!, as are agreements 
between a client and his lawyer for the payment of a contingency or conditional 
fee dependent upon the outcome of the litigation". Notwithstanding this, 
however, ‘conditional fee agreements’ (ie agreements between a litigant and a 
provider of advocacy or litigation services under which the provider's fees and 
expenses, or a part of his fees and expenses, are payable only in circumstances 
specified in the agreement) and ‘damages based agreements’ (ie agreements 
between a provider of advocacy, litigation or claims management services and 
the recipient of those services which provides for a payment to the provider to 
depend on, and be determined by, the recipient obtaining a specified financial 
benefit) are valid and enforceable in proceedings other than criminal or family 
proceedings provided they comply with statutory requirements?. Statutory 
provision has also been made for ‘litigation funding agreements’ (ie agreements 
under which a person agrees to fund the provision of advocacy or litigation 
services and the litigant agrees.to pay a sum to the funder in specified 
circumstances), although such provision is yet to be brought into force’. 


1 See the Criminal Law Act 1967 s 14(2); and CONTRACT vol 22 (2012) РАКА 438. 

2 See eg Wallersteiner v Мой (No 2) [1975] ОВ 373, [1975] 1 All ЕК 845, CA; and CONTRACT 
vol 22 (2012) PARA 438. 

3 See the Courts and Legal Services Act 1990 ss 58, 58A, 58AA; and LEGAL PROFESSIONS vol 66 
(2015) PARAS 724, 725. 

4 See the Courts and Legal Services Act 1990 s 58В; and LEGAL PROFESSIONS vol 66 (2015) PARA 
72/7 


13. Private legal expenses insurance. Legal expenses insurance protects an 
insured person against the risk of an adverse costs award in the event that he 
becomes involved in litigation!. Legal expenses insurance may be ‘before the 
event’ insurance, which is taken out at a time when there are no proceedings in 
prospect?, or ‘after the event’ insurance, which is intended to enable a claimant 
to bring an action in the knowledge that if he is unsuccessful or costs are not 
otherwise recoverable, costs awarded against him may be paid by the after the 
even insurers?. 


1 Asto the award of costs in litigation see generally CIVIL PROCEDURE vol 12 (2009) PARA 1729 et 
seq. 

2 ‘Before the event’ legal expenses insurance is regulated under the Insurance Companies (Legal 
Expenses Insurance) Regulations 1990, SI 1990/1159: see INSURANCE vol 60 (2011) PARAS 
772-773. 

3 In connection with ‘after the event’ legal expenses insurance see INSURANCE vol 60 (2011) PARAS 
772-774, and the cases noted thereto. 


14. Arbitration and alternative dispute resolution. Arbitration, and 
alternative dispute resolution, are two processes whereby disputes can be 
resolved without recourse to litigation and the costs associated therewith. 
Arbitration requires all parties to a dispute to agree that it is to be resolved by a 
person acting in a judicial manner in private, rather than in the court of law that 
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would have jurisdiction but for the parties’ agreement to exclude it, and is 
regulated by statute!. Alternative dispute resolution, which is not regulated, 
involves the resolution of disputes at an earlier stage in the process, by way of 
binding mediation, conciliation, expert determination or early neutral evaluation 
conducted by an independent third party?. Mediation in cross-border disputes is 
also encouraged by European Directive?. 


1 
2 


See the Arbitration Act 1996; and ARBITRATION vol 2 (2008) PARA 1209 et seq. 

See ARBITRATION vol 2 (2008) PARA 1204. In the context of the legal aid system that previously 
operated under the Access to Justice Act 1999 Pt 1 (ss 1-26) (repealed) (see PARA 2), it was held 
that the court may decline to award costs to a successful party who has unreasonably refused 
mediation: see Dunnett v Railtrack plc (in railway administration) [2002] EWCA Civ 303, 
[2002] 2 All ER 850, [2002] 1 WLR 2434; Halsey v Milton Keynes General NHS Trust [2004] 
EWCA Civ 576, [2004] 4 АП ER 920, [2004] 1 WLR 3002; PGF II SA v OMFS Co 1 Ltd 
[2013] EWCA Civ 1288, [2014] 1 All ER 970, [2014] 1 WLR 1386 (silence in the face of an 
invitation to participate in alternative dispute resolution is of itself unreasonable regardless of 
whether an outright refusal, or a refusal to engage in the type of dispute resolution requested, or 
to do so at the time requested, might have been justified by the identification of reasonable 
grounds). 

See Parliament and Council Directive (EC) 2008/52 (OJ L136, 25.5.2008, p 3) on certain 


aspects of mediation in civil and commercial matters. | 
E. 
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2. CRIMINAL LEGAL AID 
(1) SCOPE OF CRIMINAL LEGAL AID 


15. Qualifying for criminal legal aid. Criminal legal aid may be provided in 
the form of: 

(1) advice and assistance for individuals in custody!; 

(2) advice and assistance for individuals or legal persons in criminal 

proceedings?; or 

(3) representation for individuals or legal persons in criminal proceedings?. 

Whether a person qualifies for legal aid in criminal proceedings will depend 
upon the nature of the proceedings? and (other than where advice and assistance 
is provided for individuals in custody) an assessment of his financial resources?. 
As a rule, an individual will qualify for advice and assistance in criminal 
proceedings if his disposable income does not exceed £99 and his disposable 
capital does not exceed #1,0008, and an individual will qualify for representation 
if either his gross annual income does not exceed £12,475 or his annual 
disposable income does not exceed £3,3987. A legal person will qualify for 
advice and assistance or representation in criminal proceedings if it can prove it 
is unable to fund the proceedings?. A recipient of legal aid for representation (but 
not advice and assistance) may be required to make contributions (again 
depending on the level of their disposable income and capital) towards the cost 
of legal services made available to them?. Children, and individuals on certain 
welfare benefits, may be relieved from means testing and from the liability to 
make contributions!?. 

These provisions apply to all applications for criminal legal aid made on or 
after 1 April 2013!!. 


1 Те under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 13: see s 1(2)(b); 
and PARA 17. 

2 Те under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 15, Sch 3 para 4: 
see s 1(2)(b); and PARAS 18, 20. 

3 Te under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 15, Sch 3 para 4: 

see s 1(2)(b); and PARAS 19, 20. 

As to the proceedings in respect of which criminal legal aid is available see PARA 16. 

Ie under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 21 (see PARAS 25, 

26, 35). Advice and assistance (but not representation) in criminal proceedings may sometimes 

be provided without a determination as to the applicant's financial resources: see the Criminal 

Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, reg 5; and PARA 26. 

6 See the Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, reg 8; and 
PARA 27. 

7 Зее the Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, reg 18(1); and 
PARA 38. 

8 See the Legal Aid (Financial Resources and Payment for Services) (Legal Persons) 
Regulations 2013, SI 2013/512, reg 34; and PARAS 29, 39. 

9 See the Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, reg 14; the 
Criminal Legal Aid (Contribution Orders) Regulations 2013, SI 2013/483, reg 9; and PARA 46. 

10 See the Criminal Legal Aid (Contribution Orders) Regulations 2013, SI 2013/483; the Criminal 
Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, reg 22; the Criminal Legal Aid 
(Recovery of Defence Costs Orders) Regulations 2013, SI 2013/511; and PARAS 46, 47. 

11 See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 (Commencement No 6) 
Order 2013, SI 2013/453. Earlier applications continue to be governed by the Access to Justice 
Act 1999 Pt 1 (ss 1-26) (repealed, subject to these savings, by the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 Sch 5 Pt 1 para 51) or by the Legal Aid Act 1988 (repealed 
by the Access to Justice Act 1999 Sch 15 Pt 1), depending on the date they were made: see the 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 (Consequential, Transitional and 
Saving Provisions) Regulations 2013, SI 2013/534, regs 6-8. 
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16. Proceedings in respect of which criminal legal aid is available. Criminal 
legal aid! may be made available in connection with the provision of advice or 
assistance?, or the provision of representation?, in the following proceedings: 


(1) 


proceedings before a court for dealing with an individual accused of an 
offence^; 

proceedings before a court for dealing with an individual convicted of 
an offence, including proceedings in respect of a sentence or order?; 
proceedings for dealing with an individual in proceedings for 
extradition’; 

proceedings for binding an individual over to keep the peace or to be of 
good behaviour® and for dealing with an individual who fails to comply 
with such an order’; 

proceedings on an appeal brought by an individual’? after the death of 
the appellant!!; 

proceedings on a reference"? on a point of law following the acquittal of 
an individual on indictment!?; 

proceedings for contempt committed, or alleged to have been 
committed, by an individual in the face of a court’; 
civil proceedings in a magistrates’ court arising from a failure to pay a 
sum due or to obey an order of that court where such failure carries the 
risk of imprisonment; 

specified proceedings! relating to football banning orders and 
references to а court!^; 

proceedings!? in relation to restraining orders on acquittal’; 

specified proceedings?? relating to anti-social behaviour orders?!; 
specified proceedings?? relating to intervention orders, in which an 
application for an anti-social behaviour order has been made? 
proceedings?^ in relation to parenting orders made where an anti-social 
behaviour order or a sex offender order is made in respect of a child?^, 
proceedings? in relation to parenting orders made оп the conviction of 
а child?", proceedings?? to discharge or vary a parenting order made in 
either circumstance??, and proceedings?? in relation to an appeal against 
a parenting order made in either circumstance?!; 

certain proceedings? relating to parenting orders in the context of 
referral orders??; 

certain proceedings?^ in relation to closure orders?*; 

proceedings? in relation to parenting orders in cases of exclusion from 
school or in respect of criminal conduct and anti-social behaviour??; 
proceedings?? in relation to notification orders and interim notification 
orders??; 

proceedings*® in relation to sexual offences prevention orders and 
interim sexual offences prevention orders*!; 

proceedings*? in relation to foreign travel orders ??; 

proceedings** in relation to risk of sexual harm orders and interim risk 
of sexual harm orders*>; 

proceedings^$ in relation to drinking banning orders and interim 
drinking banning orders*’; 

proceedings*® on appeal against a decision of the Upper Tribunal in 
proceedings in respect of a decision of the Financial Conduct 
Authority*’, a decision of the Prudential Regulation Authority??, а 


15) 
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decision of the Bank of England, or a decision of a person?! in relation 
to the assessment of any compensation or consideration??; 


(23) proceedings before the Crown Court or the Court of Appeal in relation 


1023 serious crime prevention orders?^; 


(24) proceedings? in relation to violent offender orders and interim violent 


offender огаегѕ56; 


(25) proceedings?/ in relation to domestic violence protection notices or 


domestic violence protection orders?*; and 


(26) any other proceedings that involve the determination of a criminal 


charge?? for the purposes of the European Convention on Human 
Rights®. 
Note that although reference is made throughout these provisions to 


proceedings involving an ‘individual’, criminal legal aid may also be available in 
exceptional circumstances to legal persons$!. 
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le the services consisting of advice and assistance, or representation, required to be made 
available to individuals under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 
s 13 (see PARA 17), s 15 (see PARA 18) or s 16 (see PARA 19) and (in exceptional cases) to legal 
persons under Sch 3 para 4 or 5 (see PARA 20): see s 1(2)(b); and PARA 3. 

In Pt 1 (ss 1-43), as it applies in connection with a provisional determination made under 
regulations under s 20 (see PARA 36) as to whether an individual or legal person qualifies for 
representation for the purposes of criminal proceedings, references to proceedings include 
criminal proceedings that may result from the investigation concerned: ss 20(3), 42(2), Sch 3 
para 5(10). 

See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 15; and PARA 18. 

See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 16; and PARA 19. 
‘Representation’ means representation for the purposes of proceedings and includes the advice 
and assistance which is usually given by a representative in the steps preliminary or incidental to 
proceedings and (subject to any time limits which may be prescribed) advice and assistance as to 
any appeal: s 42(1). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 14(a). In the context of the legal 
aid system that previously operated under the Access to Justice Act 1999 Pt 1 (ss 1-26) 
(repealed) (see PARA 2), it was held that condemnation proceedings under the Customs and 
Excise Management Act 1979 ss 139, 141 (see CUSTOMS AND EXCISE vol 31 (2012) PARAS 
1152-1163) were not ‘criminal proceedings’ for legal aid purposes since there was no element of 
blameworthiness involved in such proceedings and no penalty was imposed, the issue being 
simply whether the goods are liable to forfeiture: К (on Ше application of Mudie) v Kent 
Magistrates’ Court [2003] EWCA Civ 237, [2003] ОВ 1238, [2003] 2 All ER 631. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 14(b). 

Ie proceedings under the Extradition Act 2003: see EXTRADITION vol 47 (2014) PARA 601 et seq. 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 14(c). 

le under the Magistrates Courts Act 1980 s 115: see SENTENCING AND DISPOSITION OF 
OFFENDERS vol 92 (2010) PARA 152. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 14(d). 

Ie under the Criminal Appeal Act 1968 s 44A: see CRIMINAL PROCEDURE vol 28 (2010) PARA 
852. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 14(e). 

Ie under the Criminal Justice Act 1972 s 36: see CRIMINAL PROCEDURE vol 28 (2010) PARAS 
830-833. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 14(f). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 14(g). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 14(h); Criminal Legal Aid 
(General) Regulations 2013, SI 2013/9, reg 9(a). 

Те proceedings under the Football Spectators Act 1989 ss 14B, 14D, 14G, 14H, 21B, 21D: see 
SENTENCING AND DISPOSITION OF OFFENDERS vol 92 (2010) PARAS 329, 330, 530-533. 
Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 9(b). 

Ге proceedings under the Protection from Harassment Act 1997 s 5A: see SENTENCING AND 
DISPOSITION OF OFFENDERS vol 92 (2010) PARA 349. 

Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 9(c). 
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le proceedings under the Crime and Disorder Act 1998 ss 1, ID, 4: see SENTENCING AND 
DISPOSITION OF OFFENDERS vol 92 (2010) PARAS 307, 496. 

Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 9(d). 

Je proceedings under the Crime and Disorder Act 1998 ss 1G, 1H: see SENTENCING AND 
DISPOSITION OF OFFENDERS vol 92 (2010) PARAS 499-502. 

Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 9(е). 

Ie under the Crime and Disorder Act 1998 s 8(1)(b): see CHILDREN AND YOUNG PERSONS vol 10 
(2012) PARA 1280. 

Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 9(f). 

Ie under the Crime and Disorder Act 1998 s 8(1)(c): see CHILDREN AND YOUNG PERSONS vol 10 
(2012) PARA 1280. 

Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 9(g). 

Ie under the Crime and Disorder Act 1998 s 9(5): see CHILDREN AND YOUNG PERSONS vol 10 
(2012) PARA 1281. 

Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 9(h). 

Ie under the Crime and Disorder Act 1998 s 10: see CHILDREN AND YOUNG PERSONS vol 10 
(2012) PARA 1282. 

Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 9(1). 

је proceedings under the Powers of Criminal Courts (Sentencing) Act 2000 Sch 1 Pt 1A (see 
CHILDREN AND YOUNG PERSONS vol 10 (2012) PARA 1261) relating to parenting orders for 
failure to comply with orders under s 20 (see CHILDREN AND YOUNG PERSONS vol 10 (2012) 
PARA 1251). : € 

Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 9(j). | 

је proceedings under the Anti-social Behaviour Act 2003 s 2, 5, 6: see CRIMINAL LAW vol 26 
(2010) PARA 735. 

Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 9(k). 

Ie proceedings under the Anti-social Behaviour Act 2003 ss 20, 22, 26, 28: see CHILDREN AND 
YOUNG PERSONS vol 10 (2012) PARA 1283 et seq. 

Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 9(1). 

Те proceedings under the Sexual Offences Act 2003 ss 97, 100, 101: see SENTENCING AND 
DISPOSITION OF OFFENDERS vol 92 (2010) PARAS 573-575. 

Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 9(m). 

le proceedings under the Sexual Offences Act 2003 ss 104, 108, 109, 110: see SENTENCING AND 
DISPOSITION OF OFFENDERS vol 92. (2010) PARAS 360-367, 600—602. 

Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 9(n). 

le proceedings under the Sexual Offences Act 2003 ss 114, 118, 119: see SENTENCING AND 
DISPOSITION OF OFFENDERS vol 92 (2010) PARAS 534—540. 

Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 9(o). 

le proceedings under the Sexual Offences Act 2003 ss 123, 125, 126, 127: see SENTENCING AND 
DISPOSITION OF OFFENDERS vol 92. (2010) PARAS 591—598. 

Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 9(p). 

le proceedings under the Violent Crime Reduction Act 2006 ss 3, 5, 9, 10: see SENTENCING AND 
DISPOSITION OF OFFENDERS vol 92 (2010) PARAS 320-324, 526-529. 

Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 9(q). 

le proceedings under the Tribunals, Courts and Enforcement Act 2007 s 13: see COURTS AND 
TRIBUNALS vol 24 (2010) PARA 929. 

As to the Financial Conduct Authority see FINANCIAL SERVICES AND INSTITUTIONS. 

As to the Prudential Regulation Authority see FINANCIAL SERVICES AND INSTITUTIONS. 

Ie under the Banking (Special Provisions) Act 2008 (see FINANCIAL SERVICES AND INSTITUTIONS 
vol 49 (2008) PARA 791) or the Banking Act 2009 (see FINANCIAL SERVICES AND INSTITUTIONS). 
Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 9(r) (amended by SI 2013/472). 
Ie under the Serious Crime Act 2007 ss 19, 20, 21, 24: see SENTENCING AND DISPOSITION OF 
OFFENDERS vol 92 (2010) PARAS 350, 353, 356, 357. 

Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 9(s). 

Ie proceedings under the Criminal Justice and Immigration Act 2008 ss 100, 101, 103, 104, 
106: see SENTENCING AND DISPOSITION OF OFFENDERS vol 92 (2010) PARAS 604, 607-609. 
Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 9(t). 

Ie proceedings under the Crime and Security Act 2010 ss 26, 27, 29: see SENTENCING AND 
DISPOSITION OF OFFENDERS. 


Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 9(u). 


17 Criminal Legal Aid Para 18. 
Е i e m nnne "Ц 


59 Те the determination of a criminal charge for the purposes of the Convention for the Protection 
of Human Rights and Fundamental Freedoms (Rome, 4 November 1950; TS 71 (1953); 
Ста 8969) (the European Convention on Human Rights) art 6 (see RIGHTS AND FREEDOMS 
vol 88A (2013) PARAS 243-300). 

60 Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 9(v). 

61 See PARA 20. 


17. Provision of advice and assistance for individuals in custody. Criminal 
legal aid! in the form of initial advice? and initial assistance? is to be available? to 
an individual who is arrested and held in custody at a police station or other 
premises if the Director of Legal Aid Casework? has determined that the 
individual qualifies for such advice and assistance and has not withdrawn the 
determination". The Director must make such a determination having regard, in 
particular, to the interests of justice’. An application for initial advice and initial 
assistance must be made to the Defence Solicitor Call Centre? and in accordance 
with the requirements set out in the 2010 Standard Crime Contract!? for the 
Unit of Work!! which is the subject of the application’. 


1 le the services consisting of advice and assistance required to be made available to individuals 
under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 13 (see the text and 
notes 2-12): see s 1(2)(b); and PARA 3. 

2 In relation to an individual who is in custody ‘initial advice’ means advice as to how the law in 
relation to a matter relevant to the individual's arrest applies in particular circumstances and as 
to the steps that might be taken having regard to how it applies: Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 s 13(7). 

3 In relation to an individual who is in custody ‘initial assistance’ means assistance in taking any 

of the steps referred to in note 2 which the individual might reasonably take while in custody, 

including assistance in the form of advocacy: Legal Aid, Sentencing and Punishment of 

Offenders Act 2012 s 13(7). ‘Advocacy’ means the exercise of a right of audience before a court, 

tribunal or other person: s 42(1). 

Ie under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1 (ss 1-43). 

As to the Director see PARA 157. 

Ie in accordance with the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 13(1). A determination under 

s 13 must specify the type of advice or assistance (or both) to be available under Pt 1: s 13(3). In 

the context of the legal aid system that previously operated under the Access to Justice Act 1999 

Pt 1 (ss 1-26) (repealed) (see PARA 2), it was held that the right to consult a solicitor was the 

detainee's right alone, and that a solicitor had no corresponding right to enter a police station to 

see a detainee: see Rixon v Chief Constable of Kent (2000) Times, 11 April, CA. ' 

8 Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 13(4). 

9 Те as established under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 2 
(arrangements: see PARAS 155—156). 

10 ‘2010 Standard Crime Contract" means the contract so named between the Legal Aid Agency 
and providers for the provision of criminal legal aid: Criminal Legal Aid (General) 
Regulations 2013, SI 2013/9, reg 2; Criminal Lega! Aid (Financial Resources) Regulations 2013, 
SI 2013/471, reg 5(2). The Legal Aid Agency is the body established by the Lord Chancellor for 
the purpose of providing civil and criminal legal aid and advice in England and Wales: see PARAS 
155-157. 

11 'Unit of Work' has the meaning given in para 1.5 of Part A of the Specification to the 2010 
Standard Crime Contract: Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 2. 

12 Criminal Legal Aid (General) Regulations 2013, SI 2013/9, regs 7, 8. For the scope of the power 
to make regulations about the making and withdrawal of determinations see the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 13(4)-(6), (8). 
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18. Provision of advice and assistance іп criminal proceedings. Criminal legal 
aid! in the form of advice. and assistance? in criminal proceedings? is to be 
available? to: 

(1) individuals and legal persons who are involved in investigations which 
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may lead to criminal proceedings (other than individuals or legal 
persons arrested and held in custody at a police station or other 
ргетіѕеѕ)°; 

(2) individuals and legal persons who are before a court, tribunal or other 

person in criminal proceedings®; and 

(3) individuals and legal persons who have been the subject of criminal 

proceedings". 

Criminal legal aid in the form of advice and assistance will be made available 
to such individuals and legal persons if specified conditions are met? and the 
Director of Legal Aid Casework? has determined that the individual or legal 
person qualifies for the advice or assistance!? and has not withdrawn the 
determination!!, Eligibility for criminal legal aid in the form of advice and 
assistance in criminal proceedings may be means tested"?. 


1 Те the services consisting of advice and assistance required to be made available to individuals 
under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 15 (see the text and 
notes 2-12; and PARAS 23-30) and (in exceptional cases) to legal persons under Sch 3 para 4 (see 
PARA 20): see s 1(2)(b); and PARA 3. 

2 The advice and assistance required to be made available pursuant to these provisions is that 

which is available in accordance with the 2010 Standard Crime Cémwact: Criminal Legal Aid 

(General) Regulations 2013, SI 2013/9, reg 11(3). As to the meaning of ‘2010 Standard Crime 

Contract! see PARA 17 note 10. In the context of the provision of advice and assistance to an 

individual or legal person ‘assistance’ includes, in particular, assistance in the form of advocacy: 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 15(10), Sch 3 para 4(5). As to 

the meaning of ‘advocacy’ see PARA 17 note 3. 

As to the criminal proceedings in connection with which criminal legal aid may be made 

available see PARA 16. 

Ie under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1 (ss 1-43). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 15(2)(a). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 15(2)(b). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 15(2)(c). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 15(1)(a); Criminal Legal Aid 

(General) Regulations 2013, SI 2013/9, reg 11(2)(a). As to the conditions see the Criminal Legal 

Aid (General) Regulations 2013, SI 2013/9, reg 12; and PARA 23. 

As to the Director see PARA 157. 

10 Ie in accordance with the Criminal Legal Aid (General) Regulations 2013, SI 2013/9: as to 
determinations see PARA 25. 

11 Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 15(1)(b); Criminal Legal Aid 
(General) Regulations 2013, SI 2013/9, reg 11(2)(b). As to withdrawals see PARA 30. 

12 See PARAS 26-29. 
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19. Representation in criminal proceedings. Criminal legal aid! in the form of 
representation in criminal proceedings is to be available? to an individual or legal 
person who is or may be brought before a court or tribunal in any such 
proceedings? or where proceedings involve an individual or legal person resisting 
an appeal to the Crown Court otherwise than in an official capacity*. In either 
case criminal legal aid in the form of representation will be made available to 
such individuals and legal persons if it has been determined? (provisionally or 
otherwise) that he qualifies for such representation and the determination has 
not been withdrawn5. То a degree, individuals and legal persons in receipt of 
criminal legal aid in the form of representation are able to choose their 
representative". 

As a rule, criminal legal aid in the form of representation is to be authorised 
by the Director of Legal Aid Casework?, although the Crown Court, the High 
Court and the Court of Appeal all have powers to authorise representation in 
certain circumstances?. Eligibility for criminal legal aid in the form of 
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representation in criminal proceedings is subject to means testing!?, and 
representation will only be available їп Crown Court proceedings!! if the 
Director has made a previous determination in respect of magistrates! court 
proceedings’ or the case has been referred to the Crown Court!3. An individual 
or legal person in receipt of criminal legal aid in the form of representation may 
be required to make contributions in connection with the provision of the 
services so made available!*. 

Where an individual or legal person qualifies for representation for the 
purposes of criminal proceedings, representation is also to be available for the 
purposes of any related bail proceedings and any preliminary or incidental 
proceedings. 


1 Ie the services consisting of representation in criminal proceedings required to be made available 
to individuals under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 16 (see 
the text and notes 2-15; and PARAS 31-47) and (in exceptional cases) to legal persons under 
Sch 3 para 5 (see PARA 20): see s 1(2)(b); and PARA 3. As to the meaning of ‘representation’ see 
PARA 16 note 3. 

2 1 under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1 (ss 1-43). 

3 Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 16(1)(a); Criminal Legal Aid 
(General) Regulations 2013, SI 2013/9, reg 10. As to the criminal proceedings in connection 
with which criminal legal aid may be made available see the Criminal Legal Aid (General) 
Regulations 2013, SI 2013/9, reg 9; and PARA 16. In relation to criminal proceedings mentioned 
in the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 14(a)-(g) (see PARA 16 
text and notes 4-14) the individual who qualifies for representation under these provisions is an 
individual mentioned in s 14(a)-(g) in relation to those proceedings, and in relation to criminal 
proceedings prescribed by regulations under s 14(h), the individual who qualifies for 
representation under these provisions is a description of individual specified in and the Criminal 
Legal Aid (General) Regulations 2013, SI 2013/9, reg 9 (see PARA 16 text and notes 15-60), in 
relation to those proceedings: Legal Aid, Sentencing and Punishment of Offenders Act 2012 
s 16(6). 

4 Тера! Aid, Sentencing and Punishment of Offenders Act 2012 5 16(2)(a). 

5 Те determined by the ‘relevant authority’, that is to say, in relation to a specified individual and 
criminal proceedings, the person who is authorised by or under the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 s 18, s 19 or s 20 (see PARAS 31-36) to determine 
(provisionally or otherwise) whether the individual qualifies under Pt 1 for representation for 
the purposes of the proceedings: ss 16(6), 17(5). 

6 Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 16(1)(b), (2)(b). As to 
withdrawals see PARA 43. 

7 See the Criminal Legal Aid (Determinations by a Court and Choice of Representative) 
Regulations 2013, SI 2013/614; and PARAS 48-53. 

8 Аз to the Director see РАКА 157. 

9 See PARAS 31-34. 

10 See PARAS 38, 39. 

11 ‘Crown Court proceedings’ means any criminal proceedings: (1) in respect of an offence for 
which an individual may be, or has been, sent by a magistrates’ court to the Crown Court for 
trial; (2) relating to an offence in respect of which a bill of indictment has been preferred by 
virtue of the Administration of Justice (Miscellaneous Provisions) Act 1933 s 2(2)(b) (see 
CRIMINAL PROCEDURE vol 27 (2010) PARA 325); or (3) which are to be heard in the Crown 
Court following an order by the Court of Appeal or the Supreme Court for a retrial: Criminal 
Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, reg 2 (definition added by 
SI 2013/2791). 

12 Те the Director may make a determination under the Criminal Legal Aid (Financial Resources) 
Regulations 2013, SI 2013/471, Pt 4 (regs 30-38) (Crown Court proceedings: see PARAS 35, 38) 
if he has made a determination under Pt 3 (regs 17-29) (magistrates! court proceedings: see 
PARAS 35, 37, 38) (which has not been withdrawn) that an individual is eligible in accordance 
with the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 21(1) (see PARA 35) for 
representation under s 16 in relation to criminal proceedings in the magistrates’ court: Criminal 
Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, reg 30(2)(a) (reg 30 added by 
SI 2013/2791). ‘Magistrates’ court proceedings’ means: (1) any criminal proceedings referred to 
in the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 14(a)-(g) or in the 
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Criminal Legal Aid (General) Regulations 2013, SI 2013/9, regs 9(a)-(q) or (s)-(v) (see PARA 16) 
to the extent that such proceedings take place in the magistrates' court; or (2) proceedings in 
which an individual is committed to the Crown Court for sentence, but only where that 
individual did not apply for, or was not granted, representation under the Legal Aid, Sentencing 
and Punishment of Offenders Act 2012 s 16 (see PARA 19) for the proceedings that took place in 
the magistrates’ court: Criminal Legal Aid (Financial Resources) Regulations 2013, $1 2013/471, 
reg 2. (definition added by SI 2013/2791). 

13 le the Director may only make a determination under the Criminal Legal Aid (Financial 
Resources) Regulations 2013, SI 2013/471, Pt 4 if the individual has been sent to the Crown 
Court, a bill of indictment has been preferred, or the order for a retrial has been made by the 
Court of Appeal or the Supreme Court: Criminal Legal Aid (Financial Resources) 
Regulations 2013, SI 2013/471, reg 30(2)(b) (as added: see note 12). 

14 See the Criminal Legal Aid (Contribution Orders) Regulations 2013, SI 2013/483; the Criminal 
Legal Aid (Recovery of Defence Costs Orders) Regulations 2013, SI 2013/511; and PARAS 
46-47. 

15 Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 16(3). Where the determination 
is being made by the Director, the proceedings to be regarded as incidental to the criminal 
proceedings from which they arise are: 

(1) proceedings in the Crown Court, following committal for sentence by а magistrates’ 
court (s 16(4), (5), Sch 3 para 5(4); Criminal Legal Aid (General) Regulations 2013, 
SI 2013/9, reg 19(1), (2)(а)); 

(2) proceedings to quash an acquittal under the Criminal Procedure and Investigations 
Act 1996 s 54 (see CRIMINAL PROCEDURE vol 28 (2010) PARX:732) (Criminal Legal Aid 
(General) Regulations 2013, SI 2013/9, reg 19(2)(b)); and 

(3) proceedings for confiscation and forfeiture in connection with criminal proceedings 
under RSC Ord 115 (Criminal Legal Aid (General) Regulations 2013, SI 2013/9, 
reg 19(2)(b)), 

and proceedings for applications for judicial review or habeas corpus in relation to criminal 
proceedings and proceedings for dealing with an individual who is alleged to have failed to 
comply with an order of the magistrates’ court or the Crown Court are not to be regarded as 
incidental to the criminal proceedings from which they arise (reg 20(1), (2)). 


20. Provision of criminal legal aid for persons other than individuals (legal 
persons). Criminal legal aid! is not generally available to a person other than an 
individual (a ‘legal person’), although it will be available in specified 
circumstances if the Director of Legal Aid Casework? has made an 'exceptional 
case determination' in relation to the legal person and the advice and assistance, 
or representation, in question?. An ‘exceptional case determination’ in this 
context is a determination: 

(1) that it is necessary to make criminal legal aid available to a legal person 
because failure to do so would be a breach of his Convention rights? ог 
any rights of his to the provision of legal services that are enforceable 
EU rights?; or 

(2) that it is appropriate to make the services available to the legal person, 
in the particular circumstances of the case, having regard to any risk 
that failure to do so would be such a Бгеасће. 

Advice and assistance may be made available to a legal person’ who is the 
subject of an investigation which may lead to criminal proceedings? or is the 
subject of criminal proceedings, including an appeal, potential appeal and an 
application to vary sentence’, although the advice and assistance which may be 
made available is restricted to: 

(a) an investigation which may lead to criminal proceedings!°; 

(b) criminal proceedings!'; 

(c) an appeal or a potential appeal against the outcome of criminal 

proceedings’; or 

(d) a sentence imposed on a legal person’. 
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Representation for the purposes of criminal proceedings is to be available to a 
legal person'* who is the subject of criminal proceedings, including an appeal, 
potential appeal and an application to vary sentence!5, or where the proceedings 
involve the person resisting an appeal to the Crown Court otherwise than in an 
official capacity!é. Where a legal person qualifies for representation for the 
purposes of criminal proceedings, representation is also to be available to the 
legal person for the purposes of any preliminary or incidental proceedings". 


1 Те the services consisting of advice and assistance, or representation, required to be made 
available under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 15 (see PARA 
18) or s 16 (see PARA 19): see $ 1(2)(b); and PARA 3. As to the meaning of ‘representation’ see 
PARA 16 note 3. 

2 As to the Director see PARA 157. 

3 Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 3 paras 1, 4(1)(b), 5(2)(a). As 
a rule the legal services which are required to be made available to a legal person do not include 
services relating to any law other than the law of England and Wales: see s 32(2); and PARA 22. 

4 Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 3 para 2(1), (2)(a). As to the 
meaning of ‘Convention rights’ see the Human Rights Act 1998 s 1; and RIGHTS AND FREEDOMS 
vol 88A (2013) PARA 14 (definition applied by the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 ss 10(3)(a)(i), 32(3)(а)(1), Sch 1 Pt 1 para 22(4), Pt 2 para 12(2), Sch 3 
para 2(2)(a); the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 54(6); and the 
Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 2)). C£, in connection with 
the granting of legal aid for the purpose of safeguarding Convention rights, Gudanaviciene v 
Director of Legal Aid Casework [2014] EWHC 1840 (Admin), 178 CL & J 382, [2014] АП ER 
(D) 123 (Jun) (on appeal [2014] EWCA Civ 1622) (decided in relation to the corresponding 
language in the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 10(3) (see PARA 
59)). spei 

5 Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 3 para 2(2)(b). As to an 
individual or legal person's enforceable EU rights see EUROPEAN UNION vol 47A (2014) PARA 
109. 

6 Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 3 para 2(3). 

7 Te where the Director has made an exceptional case determination (see the text and notes 1-6) 
and has determined that the legal person qualifies for such advice and assistance in accordance 
with the Criminal Legal Aid (General) Regulations 2013, SI 2013/9 (see PARAS 23-30) and has 
not withdrawn the determination: Legal Aid, Sentencing and Punishment of Offenders Act 2012 
Sch 3 para 4(1)(c). In connection with ‘assistance’ see PARA 18 note 2. 

8 Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 3 para 4(1)(a), (2)(a); 
Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 34(1), (2)(a). As to the criminal 
proceedings in connection with which criminal legal aid may be made available see PARA 16. 

9 Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 3 para 4(2)(b); Criminal Legal 
Aid (General) Regulations 2013, SI 2013/9, reg 34(2)(b). 

10 Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 3 para 4(1); Criminal Legal 
Aid (General) Regulations 2013, SI 2013/9, reg 33(1), (2)(a). 

11 Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 33(2)(b). 

12 Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 33(2)(c). 

13 Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 33(2)(d). 

14 Ie, where the Director has made an exceptional case determination (see the text and notes 1-6) 
and has determined (provisionally or otherwise) that the legal person qualifies for such 
representation in accordance with the Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 Pt 1 (ss 1—43), and has not withdrawn either determination: Sch 3 para 5(2)(b). 

15 Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 3 para 5(1)(a), (13); Criminal 
Legal Aid (General) Regulations 2013, SI 2013/9, regs 34(2)(b), 37. 

16 Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 3 para 5(1)(b). 

17 Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 3 para 5(3). As to incidental 
proceedings see PARA 19. 


21. Position of other parties, courts and tribunals. Any rights conferred! on 
an individual or legal person for whom services are provided? for the purposes of 
proceedings? do not affect the rights or liabilities of other parties to the 
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proceedings* or the principles on which the discretion of a court or tribunal is 
normally exercised?. Regulations may expressly provide to the contrary®. | 

Regulations may make provision about the procedure of a court or tribunal in 
relation to services made available? to individuals and legal persons®. 


1 Ie by or under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1 (ss 1-43). 
2 Те under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1. 


3 Аз to the criminal proceedings in connection with which criminal legal aid may be made 
available see PARA 16. 


4 Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 30(1)(a) (see also Sch 3 para 9(3) 
(application and modification for legal persons: see PARA 20)). 


Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 30(1)(b). 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 30(1). 
See note 2. 


Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 30(2). Regulations under s 30(2) 
may, in particular, authorise the exercise of the functions of a court or tribunal by a member or 
officer of that court or tribunal or another court or tribunal: s 30(3). Several sets of regulations 
have been made pursuant to this power and are noted throughout this part of this title as 
appropriate. TE t жу 
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22. Foreign law. А determination by the Director of Legal Aid Casework! ог 
a court that an individual or legal person qualifies for criminal legal aid? does 
not impose a duty on the Legal Aid Agency? to secure that services relating to 
any law other than the law of England and Wales are made available except: 


(1) where such law is relevant for determining any issue relating to the law 
of England and Wales*; or 


(2) іп other circumstances specified by the Lord Chancellor? by order for 
the purpose of safeguarding an individual's Convention rights or any 
rights of an individual or legal person to the provision of legal services 
that are enforceable EU rights’. 


1 As to the Director see PARA 157. 


2 Ie the services consisting of advice and assistance, or representation, required to be made 
available to individuals under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 
s 13 (see PARA 17), s 15 (see PARA 18) or s 16 (see PARA 19) and (in exceptional cases) to legal 
persons under Sch 3 para 4 or 5 (see PARA 20): see s 1(2)(b); and PARA 3. As to the meaning of 
‘representation’ see PARA 16 note 3. 


3 The Legal Aid Agency is the body established by the Lord Chancellor for the purpose of 
providing civil and criminal legal aid and advice in England and Wales: see PARAS 155-157. 


Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 32(2)(a). 


5 As to the Lord Chancellor and his powers and functions relating to the provision of legal aid 
(which are in general exercised by the Legal Aid Agency) see PARAS 155-157. 

6 As to the meaning of ‘Convention rights’ see PARA 20 note 4. Cf, in connection with the granting 
of legal aid for the purpose of safeguarding Convention rights, Gudanaviciene v Director of 
Legal Aid Casework [2014] EWHC 1840 (Admin), 178 CL & J 382, [2014] All ER (D) 123 
(Jun) (on appeal [2014] EWCA Civ 1622) (decided in relation to the corresponding language in 
the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 10(3) (see PARA 59)). 


7 Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 32(2)(b). The Lord Chancellor 
may not make an order under s 32(2)(b) unless he considers that it is necessary to make the 
order because failure to do so would result in a breach of an individual's Convention rights 
(s 32(3)(a)(i)) or any rights of an individual to the provision of legal services that are enforceable 
EU rights (s 32(3)(a)(ii)), or that it is appropriate to make the order having regard to any risk 
that failure to do so would result in such a breach (s 32(3)(b)). As to an individual or legal 
person's enforceable EU rights see EUROPEAN UNION vol 47А (2014) PARA 109. At the date at 
which this volume states the law no such orders had been made. 
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(2) LEGAL AID FOR ADVICE AND ASSISTANCE IN 
CRIMINAL PROCEEDINGS 


23. Circumstances in which advice and assistance is available. Criminal legal 
aid in the form of advice and assistance! is available? to an individual who: 


(1) 15 the subject of an investigation which may lead to criminal 
proceedings?; 

(2) is the subject of criminal proceedings^; 

(3) requires advice and assistance regarding an appeal or potential appeal 
against the outcome of any criminal proceedings or an application to 
vary a sentence; 

(4) requires advice and assistance$ relating to parole or early release’; 

(5) requires advice and assistance regarding an application or potential 
application to the Criminal Cases Review Commission?; 

(6) requires advice and assistance regarding a disciplinary hearing in a 
prison or young offender institution where the proceedings involve the 
determination of a criminal charge? or the governor’? has exercised his 
discretion to allow advice and assistance in relation to the hearing! !; 

(7) is the subject of proceedings before the Parole Board where the Parole 
Board has the power to direct his release!?; 

(8) isa witness in criminal proceedings and requires advice and assistance 
regarding self-incrimination!?; 

(9) is a volunteer!^; or 

(10) is detained? pursuant to the terrorism provisions regulating ports and 


Богаегѕ!6. 
Criminal legal aid in the form of advice and assistance!" is available to a legal 


person in relation to: 


кә 


Nant 


(a) ап investigation which may lead to criminal proceedings!?; 

(b) criminal proceedings’; 

(c) an appeal or a potential appeal against the outcome of criminal 
proceedings?^; or 

(d) a sentence imposed on a legal person?!. 


Ie the services consisting of advice and assistance in criminal proceedings required to be made 
available to individuals under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 
$ 15: see s 1(2)(b); and PARAS 3, 18. In connection with the ‘advice and assistance’ available 
pursuant to these provisions see PARA 18 note 2. As to the criminal proceedings in connection 
with which criminal legal aid may be made available see PARA 16. 

Ie under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1 (ss 1-43), 
Criminal Legal Aid (General) Regulations 2013, SI 2013/9, regs 11(1), 12(1), (2)(a). For the 
scope of the power to make regulations determining the availability of advice and assistance see 
the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 15(3)-(9) (see also Sch 3 
para 4(3), (4) (application and modification for legal persons: see PARA 20)). 

Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 12(2)(b). 

Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 12(2)(c). 

Ie advice and assistance regarding the application of the provisions in the Criminal Justice 
Act 2003 Pt 12 Chapter 6 (ss 237-268: see SENTENCING AND DISPOSITION OF OFFENDERS vol 92 
(2010) PARA 772 et seq) or in the Crime (Sentences) Act 1997 Pt 2 Chapter 2 (ss 28-34: see 
SENTENCING AND DISPOSITION OF OFFENDERS vol 92 (2010) PARA 778 et seq), which determine 
when a prisoner is either entitled to be released by the Secretary of State or eligible for 
consideration by the Parole Board for a direction to be released, or the application of the 
provisions in the Powers of Criminal Courts (Sentencing) Act 2000 Pt 5 Chapter 2 (ss 89-108: 
see SENTENCING AND DISPOSITION OF OFFENDERS vol 92 (2010) PARAS 11, 78 et seq), which 
determine when an offender is entitled to be released by the Secretary of State: Criminal Legal 
Aid (General) Regulations 2013, SI 2013/9, reg 12(2)(d) (substituted by SI 2013/2790). 
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Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 12(2)(d) (as substituted: see 
note 6). 

Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 12(2)(e). As to applications to 
the Criminal Cases Review Commission see CRIMINAL PROCEDURE vol 28 (2010) PARA 821 et 
seq. 

Ie for the purposes of the Convention for the Protection of Human Rights and Fundamental 
Freedoms (Rome, 4 November 1950; TS 71 (1953); Cmd 8969) (the European Convention on 
Human Rights) art 6.1 (see RIGHTS AND FREEDOMS vol 88A (2013) PARAS 243-300). 
‘Governor’ includes a director approved by the Secretary of State for the purposes of the 
Criminal Justice Act 1991 s 85(1)(a) (see PRISONS AND PRISONERS vol 85 (2012) PARA 522) and 
a controller appointed by the Secretary of State under s 85(1)(b) (see PRISONS AND PRISONERS 
vol 85 (2012) PARA 522), where the Secretary of State has entered into a contract for the running 
of a prison under s 84 (see PRISONS AND PRISONERS vol 85 (2012) PARA 521): Criminal Legal 
Aid (General) Regulations 2013, SI 2013/9, reg 12(3)(a) (substituted by SI 2013/2790). 
Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 12(2)f) (substituted by 
SI 2013/2790). 

Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 12(2)(g) (amended by 
SI 2013/2790). 

Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 12(2)(i). 

Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 12(2)()). ‘Volunteer’ means ап 
individual who, for the purposes of assisting with an investigation, without having been arrested 
attends voluntarily at a police station, customs office or any отћег -рјасе where a constable is 
present or accompanies a constable to a police station, customs office or. any other such place: 
Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 12(3)(b) (substituted by 
SI 2013/2790). 

Ie under the Terrorism Act 2000 Sch 7: see POLICE AND INVESTIGATORY POWERS vol 84A (2013) 
PARA 748 et seq. 

Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 12(2)(k). 

Ie the services consisting of advice and assistance in criminal proceedings required to be made 
available (in exceptional cases) to legal persons under the Legal Aid, Sentencing and Punishment 
of Offenders Act 2012 Sch 3 para 4: see s 1(2)(b); and PARAS 3, 18, 20. 

Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 33(1), (2)(a). 
Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 33(2)(b). 
Criminal] Legal Aid (General) Regulations 2013, SI 2013/9, reg 33(2)(c). 
Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 33(2)(d). 


Making of applications. Ап application by an individual for criminal 


legal aid in the form of advice and assistance in criminal proceedings! must be 
made in accordance with the requirements set out in the 2010 Standard Crime 
Contract? for the Unit of Work? which is the subject of the application? and in a 
form specified by the Legal Aid Agency?, in circumstances where the 2010 
Standard Crime Contract requires an application form to be completed. An 
application by a legal person must be made in writing to the Director of Legal 
Aid Casework’. A determination may be disregarded if made in response to an 
application made otherwise than in accordance with these provisions?. 
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Ie the services consisting of advice and assistance in criminal proceedings required to be made 
available to individuals under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 
$ 15 and (in exceptional cases) to legal persons under Sch 3 para 4: see s 1(2)(b); and PARAS 3, 
18, 20. In connection with the 'advice and assistance' available pursuant to these provisions see 
PARA 18 note 2. As to the criminal proceedings in connection with which criminal legal aid may 
be made available see PARA 16. As to the circumstances in which advice and assistance is 
available see PARA 23. As to the determination of application see PARA 25. 

As to the meaning of ‘2010 Standard Crime Contract’ see PARA 17 note 10. 

As to the meaning of ‘Unit of Work’ see PARA 17 note 11. 

Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 14(a). 

The Legal Aid Agency is the body established by the Lord Chancellor for the purpose of 
providing civil and criminal legal aid and advice in England and Wales: see PARAS 155-157. 
Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 14(b). 
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7 Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 35(1). As to the Director see 
PARA 157. The legal person must provide any additional information and documents requested 
by the Director in order to make a determination in relation to an application so made: 
reg 35(2). 

8 Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 3. 


25. Making of determinations. The Director of Legal Aid Casework! must 
determine whether an individual qualifies for criminal legal aid in the form of 
advice and assistance in criminal proceedings? in accordance with the qualifying 
criteria set out in the 2010 Standard Crime Contract? and (though not always) in 
accordance with a determination he is required to make as to the individual's 
financial resources*. Where he is determining whether a legal person qualifies for 
criminal legal aid in the form of advice and assistance in criminal proceedings? 
the Director is only required to make a determination as to the individual 
financial resources and does not have to consider the qualifying criteria®. 

When making a determination as to the availability of criminal legal aid’, the 
Director must have regard, in particular, to the interests of justice’. A 
determination that an individual or legal person qualifies for advice and 
assistance for criminal proceedings must specify any limitations and conditions 
to which the determination is subject? and may specify that the determination is 
to be treated as having effect from a date which is no later than the date on 
which the application was received'!?. 

An individual or legal person may appeal to an Independent Funding 
Adjudicator!! against a decision of the Director that the interests of justice do 
not require advice or assistance to be made available!? to an individual or legal 
person’? or (in the case of an individual) that the qualifying criteria set out in the 
2010 Standard Crime Contract!^ are not met". 


1 Аз го the Director see РАКА 157. 

2 Те the services consisting of advice and assistance in criminal proceedings required to be made 
available to individuals under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 
5 15: see s 1(2)(b); and PARAS 3, 18. In connection with the ‘advice and assistance’ available 
pursuant to these provisions see PARA 18 note 2. As to the criminal proceedings in connection 
with which criminal legal aid may be made available see PARA 16. As to the circumstances in 
which advice and assistance is available see PARA 23. As to the making of applications see PARA 
24. 

3 Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 15(1)(b). As to the meaning of 
“2010 Standard Crime Contract? see PARA 17 note 10. 

4 Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 15(1)(a); and see the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 21(1), (8)(b), Sch 3 para 6 (a person may 
not make a relevant determination that an individual or legal person qualifies for legal aid unless 
he has determined that the individual or legal person's financial resources are such that the 
individual or legal person is eligible (and has not withdrawn the determination)). As to the 
making of determinations as to financial resources see PARAS 27-29; as to the circumstances 
where a determination is not required in the case of an individual applicant see PARA 26. 

5 Іе the services consisting of advice and assistance in criminal proceedings required to be made 

available in exceptional cases to legal persons under the Legal Aid, Sentencing and Punishment 

of Offenders Act 2012 Sch 3 para 4: see s 1(2)(b); and PARAS 3, 18, 20. 

Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 36(1). See note 5. 

See notes 2, 5. 

Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 13 (see also the Legal Aid, 

Sentencing and Punishment of Offenders Act 2012 Sch 3 para 5(12) (regulations concerning 

legal persons: see PARA 20)). 

9 Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 15(2). 

10 Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 15(3). 

11 Те as appointed by the Legal Aid Agency under the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 s 2 (arrangements): Criminal Legal Aid (General) Regulations 2013, 
SI 2013/9, reg 17; Lord Chancellor’s Guidance Under Section 4 of the Legal Aid, Sentencing and 
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Punishment ој Offenders Act 2012 (June 2014) para 2.3. The Legal Aid Agency is the body 
established by the Lord Chancellor for the purpose of providing civil and criminal legal aid and 
advice in England and Wales: see PARAS 155-157. 


12 le under the Criminal Legal Aid (General) Regulations 2013, SI 2013/9: see reg 13: see the text 
and notes 7-8. 
13 Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 17(a). 
14 Ie pursuant to the Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 15(1)(b): see 
the text and notes 1-3. 
15 Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 17(b). 
26: Exceptions from requirement to determine financial resources 


(individuals). Where an application is made for criminal legal aid! in respect of: 


(1) advocacy assistance? before a magistrates’ court or the Crown Court?; 

(2) advice and assistance provided by a duty solicitor acting? as such”; 

(3) advice and assistance provided to a volunteer during voluntary 
attendance"; 

(4) advice and assistance provided to an individual being interviewed in 
connection with a serious service offence?; or _ 

(5) advice and assistance provided to an individual wh@'is the subject of an 
identification procedure carried out by means of a video recording, in 
connection with that procedure’, 


the Director of Legal Aid Casework’? must make a determination in respect of 
the application without making a determination in respect of that individual's 
financial resources!!. 
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Ie the services consisting of advice and assistance in criminal proceedings required to be made 
available to individuals under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 
s 15: see s 1(2)(b); and РАКА$ 3, 18. In connection with the 'advice and assistance' available 
pursuant to these provisions see PARA 18 note 2. As to the making of applications and 
determinations see PARAS 24, 25. у 

le advocacy and assistance provided under the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 s 15(2)(a) or (b) (see PARA 18): Criminal Legal Aid (Financial Resources) 
Regulations 2013, SI 2013/471, reg 5(2). As to the meaning of ‘advocacy’ see РАКА 17 note 3. 
Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, reg 5(2). For the 
scope of the power to make regulations about the determination of financial resources see the 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 21(2)-(8) (see also Sch 3 para 6 
(application and modification for legal persons: see PARA 20)). 

Ie in accordance with an arrangement with the Legal Aid Agency under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 2(1) (see PARAS 155-156). ‘Duty solicitor’ 
means a provider who is so authorised under the 2010 Standard Crime Contract: Criminal Legal 
Aid (Financial Resources) Regulations 2013, SI 2013/471, reg 5(2). ‘Provider’ means a person 
with whom the Legal Aid Agency has made an arrangement under the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 s 2(1) (see PARA 138) for the provision of criminal legal aid: 
Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 2; Criminal Legal Aid (Financial 
Resources) Regulations 2013, SI 2013/471, reg 2; Criminal Legal Aid (Determinations by a 
Court and Choice of Representative) Regulations 2013, SI 2013/614, reg 2. As to the meaning 
of ‘2010 Standard Crime Contract’ see PARA 17 note 10. As to providers of legally aided work 
generally see PARAS 158-163. 

The Legal Aid Agency is the body established by the Lord Chancellor for the purpose of 
providing civil and criminal legal aid and advice in England and Wales: see PARAS 155-157. 
Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, reg 5(2). 

‘Volunteer’ means an individual who, tor the purpose of assisting with an investigation, without 
having been arrested attends voluntarily at а police station, customs office or any other place 
where a constable is present or accompanies a constable to a police station, customs office or 
any other such place: Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, 
reg 5(2). 

Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, reg 5(2). 
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8 Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, reg 5(2). ‘Serious 
service offence' means an offence under the Armed Forces Act 2006 which cannot be dealt with 
summarily: see the Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, 
reg 5(2); and ARMED FORCES. 

9 Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, reg 5(2). 

10 As to the Director see PARA 157. 

11 Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, reg 5(1). 


27. Financial eligibility limits (individuals). Where an application is made for 
criminal legal aid! the Director of Legal Aid Casework? must make а 
determination? that an individual's financial resources* are such that he is eligible 
for advice and assistance? if his monthly disposable income does not exceed 
£99" and his disposable capital? does not exceed £1,000?. These provisions do 
not apply where criminal legal aid is required to be provided without a 
determination as to the applicant's financial resources!?, and different sums may 
apply in relation to an application for advocacy assistance for an individual who 
is in prison or is in a young offender institution!!. Special provision is also made 
in respect of applicants in receipt of certain welfare benefits!?. 


1 le the services consisting of advice and assistance in criminal proceedings required to be made 
available to individuals under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 
$ 15: see s 1(2)(b); and PARAS 3, 18. In connection with the ‘advice and assistance’ available 
pursuant to these provisions see PARA 18 note 2. As to the making of applications and 
determinations see PARAS 24, 25. 

As to the Director see PARA 157. 

Ie in accordance with the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 21(1) 

(see PARA 25). 

4 An individual's financial resources are determined in accordance with the procedure set out in 

the Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, regs 9, 10; and see 

also reg 4 (deliberate reduction of financial resources). For the power of the Director to require 

information concerning individuals’ financial resources see PARA 164. 

Ie under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 15 (see PARA 18). 

Subject to the Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, reg 14 

(benefits: see PARA 28) the disposable income of an individual under Pt 2 (regs 5-15) is that 

individual's total income from all sources during the period of calculation after the Director has 

deducted any amount in accordance with regs 11, 12: reg 6(1). 

Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, reg 8(a). 

Subject to the Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, reg 14, 

the disposable capital of an individual under Pt 2 is the amount or value of every resource of a 

capital nature of that individual, after the Director has deducted any amount in accordance with 

reg 13: reg 6(2). 

9 Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, reg 8(b). Where it 
appears to the Director that there has been an error in the assessment of the disposable income 
or disposable capital of an individual he may reassess that individual's disposable income or 
disposable capital or amend the original assessment, in which case such amended assessment 
must for all purposes be substituted for the original assessment: reg 15. 

10 Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, reg 8. As to the 
circumstances where criminal legal aid is required to be provided without a determination as to 
the applicant's financial resources see reg 5; and PARA 26. 

11 The Director must make a determination in accordance with the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 s 21(1) that an individual's financial resources are such that 
the individual is eligible for advocacy assistance under s 15(2)(c) (see PARA 18) in relation to the 
individual's discipline in a prison or young offender institution (Criminal Legal Aid (Financial 
Resources) Regulations 2013, SI 2013/471, reg 7(1)(a) (substituted by SI 2013/2791)) or in 
relation to proceedings before the Parole Board (where the individual is the subject of the 
proceedings) (Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, 
reg 7(1)(b)), if the individual's disposable income does not exceed £209 (reg 7(2)(a)) and his 
disposable capital does not exceed £3,000 (reg 7(2)(b)). As to the meaning of ‘advocacy’ see 
PARA 17 note 3. | 

12 See the Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, reg 14; and 
PARA 28. 
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28. Relief from means testing for individuals receiving welfare benefits. 
Where the Director of Legal Aid Casework! is satisfied that an individual whose 
disposable income or disposable capital is to be assessed? is properly in receipt, 
directly or indirectly, of income support?, income-based jobseeker's allowance, 
guarantee credit’, income-related employment and support allowance or 
universal credit, he must treat that individual's disposable income or disposable 
capital as not exceeding the amount specified? for the purpose of qualifying for 
criminal legal aid?. The Director must also treat an individual's disposable 
income or disposable capital as not exceeding the amount specified for that 
purpose if the individual's annual income’? is not more than £14,213 and ће is 
properly in receipt, directly or indirectly, of working tax credits! '. 


1 А to the Director see PARA 157. 


2 Те an individual whose disposable income or disposable capital is to be assessed under the 
Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, reg 6(1) or (2): see 
PARA 27. 

3 Te under the Social Security Contributions and Benefits Act 1992 s 124: see WELFARE BENEFITS 
AND STATE PENSIONS vol 104 (2014) PARA 293. 

4 Те under the Jobseekers Act 1995: see WELFARE BENEFITS AND STATE PENSIONS vol 104 (2014) 
PARA 262 et seq. ( И“ 

S le under the State Pension Credit Act 2002 s 1(3)(a): see WELFARE ‘BENEFITS AND STATE 
PENSIONS vol 104 (2014) PARA 236. 

6 Те under the Welfare Reform Act 2007 Pt 1 (ss 1-29): see WELFARE BENEFITS AND STATE 
PENSIONS vol 104 (2014) PARA 252 et seq. 

7 ]e under the Welfare Reform Act 2012 Pt 1 (ss 1-43): see WELFARE BENEFITS AND STATE 
PENSIONS vol 104 (2014) PARA 45 et seq. 


8 Ie the amounts specified in the Criminal Legal Aid (Financial Resources) Regulations 2013, 
SI 2013/471, regs 7(2)(a) or (b) or 8(a) or (b), as applicable: see PARA 27. 


9 Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, regs 2, 14(1), (2), 
(3)(а). ‘Criminal legal aid’ is the services consisting of advice and assistance in criminal 
proceedings required to be made available to individuals under the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 s 15: see s 1(2)(b); and PARAS 3, 18. The benefits referred to 
in the text and notes 1-7 are referred to as ‘qualifying benefits’: Criminal Legal Aid (Financial 
Resources) Regulations 2013, SI 2013/471, reg 2. 


10 Ie his total income from all sources for the year ending with the date on which the application 
for a determination in relation to advice and assistance under the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 s 15 (see PARA 18) is made. 

11 Ie any working tax credit payable under the Tax Credits Act 2002 Pt 1 (ss 1—48) (see WELFARE 
BENEFITS AND STATE PENSIONS vol 104 (2014) PARA 335 et seq) claimed together with child tax 
credit payable under Pt 1 or any working tax credit payable under Pt 1 with a disability element 
or severe disability element (or both): Criminal Legal Aid (Financial Resources) 
Regulations 2013, SI 2013/471, regs 14(3)(b). 


29. Financial eligibility limits (legal persons). Where a legal person makes an 
application for criminal legal aid! the Director of Legal Aid Casework? must 
treat the legal person as having financial resources which are such that it is not 
eligible for criminal legal aid?. However the Director must not determine that the 
Me person's financial resources are such that it is eligible for criminal legal aid 
unless: 


(1) he is satisfied that the legal person is not able reasonably to obtain from 
any source sufficient means to fund the services in relation to which an 
application for criminal legal aid has been made; and 

(2) thelegal person has provided to the Director a document which sets out 


the likely costs of the services in relation to which an application for 
criminal legal aid has been made’, 
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and when those requirements are met the Director must make a determination 
that the legal person's financial resources are such that it is eligible? for criminal 
legal aid$. 

А determination must specify any limitations and conditions to which it is 
subject? and may specify!? the duration of the determination!!. The Director 
must withdraw a determination under these provisions if he is satisfied that the 
legal person is able reasonably to obtain from any source sufficient means to 
fund the services in relation to which an application for criminal legal aid has 
been таде!?. 


1 Те the services consisting of advice and assistance in criminal proceedings required to be made 
available in exceptional cases to legal persons under the Legal Aid, Sentencing and Punishment 
of Offenders Act 2012 Sch 3 para 4: see s 1(2)(b); and PARAS 3, 18, 20. In connection with the 
'advice and assistance' available pursuant to these provisions see PARA 18 note 2. As to the 
making of applications and determinations see PARAS 24, 25. 

2  Asto the Director see PARA 157. 

3 Legal Aid (Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, 
SI 2013/512, regs 33, 34(1). In connection with the determination of a legal person's financial 
resources see reg 4 (power of Director to require information concerning legal persons); and 
PARA 166. See also reg 5 (deprivation or conversion of resources). А determination may be 
amended in cases of error or where new information is received: see reg 7. 

4 Legal Aid (Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, 
SI 2013/512, reg 34(2)(a). 

5 Legal Aid (Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, 
SI 2013/512, reg 34(2)(b). If the advice and assistance will be provided on more than one 
occasion the document provided under reg 34(2)(b) must itemise the cost of the advice and 
assistance to be provided at each stage of the case: reg 34(3). 

6 lein accordance with the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 21(1) 
(see PARA 25). 

7 le under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 3 para 4 (see 
PARAS 18, 20). 

8 Legal Aid (Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, 
SI 2013/512, reg 35(1). 

9 Legal Aid (Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, 
SI 2013/512, reg 35(2)(a). 

10 le by reference to the stages of the case set out in a document provided under Legal Aid 
(Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, SI 2013/512, 
reg 34(2)(b) (see the text and note 5). 

11 Legal Aid (Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, 
SI 2013/512, reg 35(2)(b). In circumstances in which the determination includes a time limit in 
accordance with reg 35(2)(b), this does not prevent a legal person making a further application 
for a determination in accordance with reg 36 (see PARA 40) in relation to any subsequent stage 
of the case: reg 35(3). 

12 Legal Aid (Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, 
SI 2013/512, reg 37(1). Where the Director withdraws a determination he must provide written 
notification of the withdrawal to the legal person in whose favour the original determination 
was made: reg 37(3). 


30. Withdrawal of determinations. The Director of Legal Aid Casework! may 
withdraw a determination that an individual or legal person qualifies for 
criminal legal aid in the form of advice and assistance in criminal proceedings? 
where: 

(1) the services to which the determination relates have been provided?; 

(2) the proceedings which are the subject of the determination have 

concluded’; | 
(3) the individual or legal person consents?; 
(4) the individual has died$; 
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(5) the individual or legal person no longer qualifies, by virtue of his 
financial resources", for the advice and assistance to be made available 
by the determination?; or 

(6) ће individual no longer qualifies, by virtue of the qualifying criteria?, 
for such advice and assistance!?. 

The Director must withdraw a determination relating to a legal person if the 

legal person fails to comply with any request for information!', unless the 
Director is satisfied that there are good reasons not to do so". 


1 As го the Director see PARA 157. 

2 Ie the services consisting of advice and assistance in criminal proceedings required to be made 

available to individuals under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 

s 15 and (in exceptional cases) to legal persons under Sch 3 para 4: see s 1(2)(b); and PARAS 3, 

18, 20. As to the making of determinations see PARA 25. 

Criminal Legal Aid (General) Regulations 2013, SI 2013/9, regs 16(a), 36. 

Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 16(b). 

Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 16(c). 

Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 16(d). 

le in accordance with the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 21 

(and regulations made thereunder) (see PARAS 27, 29). 

Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 16(8)Щ), 

Ie the qualifying criteria set out in the 2010 Standard Crime Contract (see PARA 25): Criminal 

Legal Aid (General) Regulations 2013, SI 2013/9, reg 16(e). As to the meaning of ‘2010 

Standard Crime Contract’ see PARA 17 note 10. 

10 Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 16(e)(ii). 

11 le a request for information made in accordance with the Legal Aid (Financial Resources and 
Payment for Services) (Legal Persons) Regulations 2013, SI 2013/512: see in particular PARA 
166. The withdrawal of a determination does not affect a provider's right to remuneration for 
work done prior to the date on which a determination is withdrawn under the Criminal Legal 
Aid (General) Regulations 2013, SI 2013/9, unless the provider has failed without good reason 
to comply with the reporting requirements in reg 5(1) (duty to report misrepresentations etc: see 
PARA 163): reg 5(2). In connection with the remuneration of providers see PARA 162. 

12 Legal Aid (Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, 
SI 2013/512, reg 37(2). Where the Director withdraws a determination he must provide written 
notification of the withdrawal to the legal person in whose favour the original determination 
was made: reg 37(3). 
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(3) LEGAL АШ FOR REPRESENTATION IN CRIMINAL 
PROCEEDINGS 


(i) Eligibility for Representation 


31. Legal aid for representation in criminal proceedings to be granted by 
Director of Legal Aid Casework. А determination that an individual qualifies 
for criminal legal aid in the form of representation in criminal proceedings! will 
be made by the Director of Legal Aid Casework? unless the circumstances are 
such that a court is authorised to make the determination?, in which case the 
determination may be made by the Crown Сошт“, the High Court’, or the Court 
of Appeals. A determination that a legal person qualifies for criminal legal aid in 
the form of representation in criminal proceedings? may only be made by the 
Director?. In the case of an individual an application for a determination by the 
Director must be in a form specified by the Legal Aid Agency?; an application by 
a legal person must be made in writing to the Director!?. The courts may make 
determinations either on an application by the individual or, in the case of certain 
determinations made by the High Court or the Court of Appeal, of the Court's 
own motion!!. Where an application is made to the court it must be made 
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orally", although an application to the High Court or the Court of Appeal may 
alternatively be made in writing to an officer of the court!?. A determination 
relating to an individual or a legal person may be disregarded if made in response 
to an application made otherwise than in accordance with these provisions!*. 


1 Те the services consisting of representation in criminal proceedings required to be made available 
to individuals under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 16: see 
s 1(2)(b); and PARAS 3, 19. As to the criminal proceedings in connection with which criminal 
legal aid may be made available see PARA 16. As to the determination of applications see PARAS 
35-36. As to the meaning of 'representation see PARA 16 note 3. 

As to the Director see PARA 157. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 18(1). Section 18 does not 

authorise the Director to make a provisional determination and accordingly references in s 18 to 

a determination do not include a provisional determination and references to a decision do not 

include a decision made as part of such a determination: s 18(8). As to provisional 

determinations see PARA 36. 

4 See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 19(1); the Criminal Legal 
Aid (Determinations by a Court and Choice of Representative) Regulations 2013, SI 2013/614, 
reg 6; and PARA 32. 

5 See the Criminal Legal Aid (Determinations by a Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 7; and PARA 33. 

6 See the Criminal Legal Aid (Determinations by a Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 8; and PARA 34. 

7 1е the services consisting of representation in criminal proceedings required to be made available 
(in exceptional cases) to legal persons under the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 Sch 3 para 5: see s 1(2)(b); and PARAS 3, 19, 20. 

8 The Criminal Legal Aid (Determinations by a Court and Choice of Representative) 
Regulations 2013, SI 2013/614, regs 6-8, do not apply to determinations relating to legal 
persons. 

9 Criminal Legal Aid (General) Regulations 2013, SI 2013/9, regs 22(1), 39. The Legal Aid 
Agency is the body established by the Lord Chancellor for the purpose of providing civil and 
criminal legal aid and advice in England and Wales: see PARAS 155-157. Where an individual or 
legal person makes an application for a determination in relation to proceedings in which a 
determination has previously been withdrawn under Pt 5 (regs 18-30: see in particular reg 26; 
and PARA 43), the application must state that a previous determination in relation to those 
proceedings has been withdrawn and the reasons for the withdrawal: reg 22(2). For the scope of 
the power to make regulations about the making and withdrawal of determinations by the 
Director see the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 18(3)-(5) (see 
also Sch 3 para 5(7), (11)(a), (b) (application and modification for legal persons: see PARA 20)). 

10 Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 38(1). See note 9. The legal 
person must provide any additional information and documents requested by the Director in 
order to make a determination in relation to an application made in accordance with reg 38(1): 
reg 38(2). 

11 See the Criminal Legal Aid (Determinations by a Court and Choice of Representative) 
Regulations 2013, SI 2013/614, regs 6—8; and PARAS 32-34. 

12 Criminal Legal Aid (Determinations by a Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 4(1), (2)(a). For the scope of the power to make regulations 
about the making and withdrawal of determinations by the courts see the Legal Aid, Sentencing 
and Punishment of Offenders Act 2012 s 19(2)-(6). 

13 Criminal Legal Aid (Determinations by a Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 4(2)(b). An application for a determination made in 
accordance with reg 4(2)(b) must be made in a form specified by the Legal Aid Agency: reg 4(3). 

14 Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 3. 
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32.  Circumstances in which the Crown Court may make a determination in 

respect of an individual. The Crown Court may, on the application of an 

individual!, make a determination? as to whether that individual qualifies for 
criminal legal aid in the form of representation: 

(1) in criminal proceedings? for contempt committed, or alleged to have 
been committed, in the face of a court’; 
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(2) іп criminal proceedings which arise out of an alleged failure to comply 
with an order of the Crown Court where it appears to the court that 
there is no time to instruct a provider’; or 

(3) where the individual is brought before the court in pursuance of a 
warrant issued by the Crown Court". 

The power to make a determination may be exercised by the court or an 


officer of the court?. 


1 
2 


As to the making of applications see PARA 31. 

le a determination under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 16 
(see PARA 19): Criminal Legal Aid (Determinations by a Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 6. In the context of earlier legislation governing criminal 
legal aid (see PARA 2), it was held that where a person had been committed for trial, the Crown 
Court could exercise its power to grant representation at any point up to the end of the trial, 
and that the trial was not to be considered concluded until after any application for legal aid has 
been decided: see В v Tullett [1976] 2 All ER 1032, [1976] 1 WLR 241. An order granted by the 
Crown Court lapses once leave to appeal has been refused by a single judge in the Court of 
Appeal and does not cover work undertaken on renewal of the application for leave to the Court 
of Appeal: RM Broudie & Co (a firm) v Lord Chancellor [2000] 2 Costs LR 285. There is as a 
rule no power to backdate a representation order granted by the Crown Court: see R v Rogers 
(1979] 1 AIL ER 693, 69 Cr App Rep 96, Supreme Court Taxing Qffice and R v Welsby [1998] 
1 Cr App Rep 197 (both decided under the previous legislation). — ** 

Legal aid for representation in criminal proceedings may also be granted to individuals by 
the High Court, the Court of Appeal and the Director of Legal Aid Casework: the courts cannot 
grant criminal legal aid for representation to legal persons (see PARA 31). 

Ie the services consisting of representation in criminal proceedings required to be made available 
to individuals under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 16: see 
s 1(2)(b); and PARAS 3, 19. As to the criminal proceedings in connection with which criminal 
legal aid may be made available see PARA 16. As to the meaning of ‘representation’ see РАКА 16 
note 3. 

Те proceedings described in the Legal Aid, Sentencing and Punishment of Offenders Act 2012 
s 14(g) (see PARA 16): Criminal Legal Aid (Determinations by a Court and Choice of 
Representative) Regulations 2013, SI 2013/614, reg 6(a) 

Criminal Legal Aid (Determinations by а Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 6(b). As to the meaning of ‘provider’ see PARA 26 note 4. 
Ie under the Senior Courts Act 1981 s 81: see CRIMINAL PROCEDURE vol 27 (2010) PARAS 
361-362. 

Criminal Legal Aid (Determinations by a Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 6(c). 

Criminal Legal Aid (Determinations by a Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 5(2). 


33. | Circumstances in which the High Court may make a determination in 
respect of an individual. The High Court may make a determination! as to 
whether an individual qualifies for criminal legal aid in the form of 
representation? for the purposes of: 


(1) criminal proceedings before the High Court in relation to an appeal Бу 
way of case stated from a decision of the magistrates’ court ог the 
Crown Court?; 

(2) the generality of criminal proceedings before the High Court, or 
proceedings before the Supreme Court on appeal from the High Court*; 
Or 

(3) specified proceedings before the High Court on an appeal against a 
decision of the Upper Tribunal, or such proceedings before the Supreme 
Court on appeal from the High Court?. 

The High Court may make such a determination on the application of an 


individual; and in the second and third instances may also make the 
determination of its own motion, 
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The power to make a determination may be exercised by the Court or ап 
officer of the Court". 


1 lea determination under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 5 16 
(see PARA 19): Criminal Legal Aid (Determinations by a Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 7(1). Legal aid for representation in criminal proceedings 
may also be granted to individuals by the Crown Court, the Court of Appeal and the Director of 
Legal Aid Casework: the courts cannot grant criminal legal aid for representation to legal 
persons (see PARA 31). 

2 Те Ше services consisting of representation in criminal proceedings required to be made available 
to individuals under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 16: see 
s 1(2)(b); and PARAS 3, 19. As to the criminal proceedings in connection with which criminal 
legal aid may be made available see PARA 16. As to the meaning of ‘representation’ see PARA 16 
note 3. 

3 Criminal Legal Aid (Determinations by а Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 7(1). 

4 Те proceedings described in the Legal Aid, Sentencing and Punishment of Offenders Act 2012 
s 14(a)-(g) (see PARA 16), other than proceedings referred to under head (1) in the text: Criminal 
Legal Aid (Determinations by a Court and Choice of Representative) Regulations 2013, 
SI 2013/614, reg 7(2)(a). 

5 Те proceedings described in the Criminal Legal Aid (General) Regulations 2013, SI 2013/9, 
reg 9(r) (see PARA 16): Criminal Legal Aid (Determinations by a Court and Choice of 
Representative) Regulations 2013, SI 2013/614, reg 7(2)(b). 

6 Criminal Legal Aid (Determinations by а Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 7(1), (2). As to the making of applications see PARA 31. 

7 Criminal Legal Aid (Determinations by а Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 5(2). 


34. Circumstances in which the Court of Appeal may make a determination in 
respect of an individual. The Court of Appeal may make a determination! as to 
whether an individual qualifies for criminal legal aid in the form of 
representation? for the purposes of any criminal proceedings before the Court of 
Appeal, or criminal proceedings before the Supreme Court on appeal from the 
Court of AppeaP. The Court of Appeal may make such a determination on the 
application of an individual or of its own топоп“. A determination must not be 
made until service of an appeal notice in respect of the proceedings has taken 
place?, and may specify the stage of the proceedings at which the determination 
is to take effect. The power to make a determination may be exercised by the 
Court or an officer of the Court". | 


1 Теа determination under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 16 
(see PARA 19): Criminal Legal Aid (Determinations by a Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 7(1). Legal aid for representation in criminal proceedings 
may also be granted to individuals by the Crown Court, the High Court and the Director of 
Legal Aid Casework: the courts cannot grant criminal legal aid for representation to legal 
persons (see PARA 31). 

2 Це the services consisting of representation in criminal proceedings required to be made available 
to individuals under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 16: see 
s 1(2)(b); and PARAS 3, 19. As to the criminal proceedings in connection with which criminal 
legal aid may be made available see PARA 16. As to the meaning of ‘representation’ see PARA 16 
note 3. 

3 Criminal Legal Aid (Determinations by a Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 8(1). 

4 Criminal Legal Aid (Determinations by а Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 8(1). As to the making of applications see PARA 31. 

5 Criminal Legal Aid (Determinations by а Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 8(2)(a). 

6 Criminal Legal Aid (Determinations by a Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 8(2)(b). 


Рага 35. Vol 65: Legal Aid 34 


ЛИН Me aO eS 


7 Criminal Legal Aid (Determinations by а Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 5(2). 


35. Making of determinations. A determination! as to whether ап individual 
or legal person qualifies? for criminal legal aid in the form of representation in 
criminal proceedings? (whether provisionally or otherwise*) must Бе made in 
accordance with the interests of justice?: there is also a general requirement (not 
always applied in the case of individual applicants) that a determination should 
be made as to the individual or legal person's financial resources$. 

Where the determination is made by the Director of Legal Aid Casework in 
relation to an application made by an individual (but not a legal person"), 
making representation available for the purposes of criminal proceedings is taken 
to be in the interests of justice when the proceedings are before: 

(1) the Crown Court, to the extent that such proceedings do not relate to an 

appeal to the Crown Court’; 
(2) the High Court?; 
(3) the Court of Appeal!?; or 
(4) the Supreme Court"’. а 
In all determinations relating to individuals (but not [ераГфегзопз), in deciding 
what the interests of justice consist of for these purposes the following factors 
must be taken into account: 

(a) whether, if any matter arising in the proceedings is decided against the 
individual, he would be likely to lose his or her liberty or livelihood or 
to suffer serious damage to his or her reputation’; 

(b) whether the determination of any matter arising in the proceedings may 
involve consideration of a substantial question of law!; 

(c) whether the individual may be unable to understand the proceedings or 
to state his or her own case!5; у 

(d) whether the proceedings may involve the tracing, interviewing or expert 
cross-examination of witnesses on behalf of the individual!5; and 

(e) whether it is in the interests of another person that the individual be 
represented". 

А determination that an individual or legal person qualifies for representation 

in criminal proceedings must specify the proceedings !?. Provision is made for the 
review and appeal of determinations made in the interests of justice!?. 


1 lea determination under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 16 
(see PARA 19), which may be made by the Director of Legal Aid Casework, the Crown Court, 
the High Court, or the Court of Appeal (the ‘relevant authority’: see PARA 19 note 5): see PARAS 
31-34. As to the Director see PARA 157. 

2 Te under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1 (ss 1-43). 

le the services consisting of representation in criminal proceedings required to be made available 

to individuals under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 16 and 

(in exceptional cases) to legal persons under Sch 3 para 5: see s 1(2)(b); and PARAS 3, 19, 20. As 

to the criminal proceedings in connection with which criminal legal aid may be made available 

see PARA 16. As to the meaning of ‘representation’ see PARA 16 note 3. 

4  Asto provisional determinations see PARA 36. 

5 Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 17(1)(b) (see also Sch 3 
para 5(5), (6), (11)(a), (b), (12) (application and modification, and the making of regulations, 
for legal persons: see PARA 20)). 

6 Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 17(1)(a); and see s 21(1), (8)(a), 
Sch 3 para 6 (a person may not make a relevant determination that an individual or legal person 
qualifies for legal aid unless he has determined that the individual or legal person's financial 
resources are such that the individual or legal person is eligible (and has not withdrawn the 
determination)). As to the making of determinations as to financial resources see PARAS 38-39. 
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The Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 21 does not apply to a 
determination made in relation to a legal person: reg 39. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 17(4); Criminal Legal Aid 
(General) Regulations 2013, SI 2013/9, regs 21(a), 39. 

Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 21(b). 

Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 21(c). 

Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 21(d). 

The Lord Chancellor may by order amend the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 s 17(2) by adding or varying a factor: s 17(3). At the date at which this 
volume states the law no such order had been made. As to the Lord Chancellor and his powers 
and functions relating to the provision of legal aid see PARA 155. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 17(2)(a). In the context of the 
legal aid system that previously operated under the Access to Justice Act 1999 Pt 1 (ss 1-26) 
(repealed) (see PARA 2), it was held that where the probability that a defendant would receive a 
custodial sentence was remote, refusal of a representation order was justified: see eg R (on the 
application of Sonn Macmillan) v Grays Magistrates’ Court [2006] EWHC 1103 (Admin), 
[2006] All ER (D) 270 (Apr) (18-year old defendant pleaded guilty to obstructing a police 
constable in the execution of his duty and failing to surrender to custody; held that, given the 
intention of various statutory schemes to keep young offenders out of custody, the chance that 
he would receive a sentence of detention was so remote that it was open to the deputy district 
judge to conclude that such risk could be discounted for all practical purposes). Cf also R (on 
the application of Evans) v Chester Magistrates’ Court [2004] EWHC 536 (Admin), [2004] АП 
ER (D) 260 (Mar) (claimant failed to answer bail in respect of two charges of theft; relevant case 
law on sentencing and the Consolidated Criminal Practice Direction indicated that a custodial 
sentence was likely; decision not to grant a representation order quashed). As to the test set out 
in the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 17(2)(a) see also R v Brigg 
Justices, ex p Lynch (1984) 148 JP 214, DC and Ко Gravesham Magistrates’ Court, ex p Baker 
[1998] КТК 451, DC; К v Chester Magistrates’ Court, ex p Ball (1999) 163 JP 757, DC (both 
decided under the previous legislation). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 17(2)(b). In the context of the 
legal aid system that previously operated under the Access to Justice Act 1999 it was held that 
the availability of an interpreter did not meet the point that a defendant's lack of fluency goes to 
his ability to state his own case and the fairness of his trial: see К (on the application of Matara) 
v Brent Magistrates’ Court [2005] EWHC 1829 (Admin), [2005] All ER (D) 263 (Jul) (once 
counsel's advice raised the argument that the claimant had been unable to understand what had 
occurred at the time of his arrest or at the police station when he was asked to provide 
specimens of breath, the refusal of legal aid became unreasonable). 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 17(2)(c 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 17(2)(d 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 17(2)(e). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 18(2) (see also Sch 3 
para 5(7), (11)(a), (b) (application and modification for legal persons: see PARA 20)). 

See PARAS 44, 45. 


) 
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Provisional determinations. Regulations! may provide that the Director 


of Legal Aid Casework? or a court? may make a provisional determination that 
an individual or legal person qualifies for criminal legal aid іп the form of 
representation in criminal proceedings? where the individual or legal person is 
involved in an investigation which may result in criminal proceedings$, the 
determination is made for the purposes of criminal proceedings that may result 
from the investigation’, and any prescribed conditions are met’. 


1 


For the scope of the power to make regulations about the making of provisional determinations 
see the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 20(2) (see also Sch 3 
para 5(10), (11)(a)-(c) (application and modification for legal persons: see PARA 20)). 

As to the Director see PARA 157; as to the power of the Director to make determinations see 
PARAS 31, 35. 

For the powers of the Crown Court, the High Court and the Court of Appeal to make 
determinations see PARAS 31-34. 

Ie under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1 (ss 1-43). 
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$ Те qualifies for the services consisting of representation in criminal proceedings required to be 
made available to individuals under the Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 s 16 and (in exceptional cases) to legal persons under Sch 3 para 5: see s 1(2)(b); and 
PARAS 3, 19, 20. As to the criminal proceedings in connection with which criminal legal aid may 
be made available see PARA 16. As to the meaning of 'representation' see PARA 16 note 3. 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 20(1)(a). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 20(1)(b). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 20(1)(c). At the date at which 
this volume states the law no such regulations had been made. 
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37. Magistrates’ court proceedings continuing in Crown Court. When the 
Director of Legal Aid Casework! makes a determination? that an individual or 
legal person is eligible for criminal legal aid in the form of representation in 
criminal proceedings? in the magistrates court, he must also make a 
determination that the individual is eligible^ for representation in the Crown 
Court in relation to those proceedings?. If: 

(1) an individual or legal person has made an application for a 
determination in proceedings in the magistrates’ court and (should the 
proceedings continue there) in the Crown Court; 

(2) the Director has determined’ that the individual does not qualify for 
representation in the magistrates’ court?; and M" 

(3) the proceedings continue to the Crown Court other than on appeal’, 

the Director must consider? the individual's application for a determination for 
representation for the purposes of criminal proceedings in the Crown Court!!. 


1  Asto the Director see PARA 157. 

2 [е in accordance with the Criminal Legal Aid (Financial Resources) Regulations 2013, 
SI 2013/471, Pt 3 (regs 17-29) (see PARAS 38-39). 

3 Те the services consisting of representation in criminal proceedings required to be made available 
to individuals under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 16 and 
(in exceptional cases) to legal persons under Sch 3 para 5: see s 1(2)(b); and PARAS 3, 19, 20. As 
to the criminal proceedings in connection with which criminal legal aid may be made available 
see PARA 16. As to the meaning of 'representation' see PARA 16 note 3. 

4 Te in accordance with the Criminal Legal Aid (Financial Resources) Regulations 2013, 
SI 2013/471, Pt 4 (regs 30-38) (see PARAS 38-39). 

5 Criminal Legal Aid (General) Regulations 2013, SI 2013/9, regs 18, 24(1), 39 (reg 24(1) 
substituted by SI 2013/2790). A determination to which the Criminal Legal Aid (General) 
Regulations 2013, SI 2013/9, reg 24(1) applies does not include representation for any appeal to 
the Crown Court in the proceedings to which the determination relates: reg 24(2). 

6 Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 25(2)(a). 

7 Te either because the requirements of the Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 s 21 (see PARA 35) and regulations made thereunder are not met (Criminal Legal Aid 
(General) Regulations 2013, SI 2013/9, reg 25(2)(b)(i)) or (in the case of an application made by 
an individual) the interests of justice (see PARA 35) do not require representation to be made 
available to the individual (reg 25(2)(b)(ii)). 

8 Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 25(2)(b). 

9 Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 25(2)(c). 

10 See note 4. 

11 Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 25(1)(a) (substituted by 
SI 2013/2790). 


38. Financial eligibility limits (individuals). Where an application is made for 
criminal legal aid! in magistrates' court proceedings? the Director of Legal Aid 
Casework? must make a determination? that an individual's financial resources? 
are such that he is eligible for representationé if either: 
(1) his gross annual income’ does not exceed £12,475; or 
(2) his annual disposable income? does not exceed £3,398 (where his gross 
annual income is between £12,475 and #22,325)10; or 
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(3) heisa child", 
and the Director must make a determination that an individual's financial 
resources are such that he is not eligible for criminal legal aid where his gross 
annual income is £22,325 or ргеагег!2, 

Where an application is made for criminal legal aid in Crown Court 
proceedings? the Director must make a determination that an individual's 
financial resources!^ are such that he is eligible for representation if: 

(a) his gross annual income!’ does not exceed £12,47515; 

(b) his gross annual income is greater than £12,475 and his disposable 

annual income! is less than £37,500!5; 

(c) he is a child!?; or 

(d) the Director is satisfied that he is, directly or indirectly, properly in 

receipt of a qualifying benefit?9, 
and the Director must make a determination that an individual's financial 
resources are such that he is not eligible for criminal legal aid where his 
disposable annual income is £37,500 or greater?!. 

In any criminal proceedings other than magistrates’ court proceedings and 
Crown Court proceedings the relevant authority?? must make a determination 


that the individual's financial resources are such that he is eligible for criminal 
legal aid?3, 


1 lethe services consisting of representation in criminal proceedings required to be made available 
to individuals under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 16: see 
s 1(2)(b); and PARAS 3, 19. As to the making of applications and determinations see PARAS 
31-35. As to the meaning of ‘representation’ see РАКА 16 note 3. 

2 Asto the meaning of ‘magistrates’ court proceedings’ see PARA 19 note 12. 

3 Те where the Director is determining the application: see PARA 31; and as to the Director see 
PARA 157. 

4 Те in accordance with the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 21(1) 
(see PARA 35). 

5 Provision for what comprises an individual's financial resources in the context of financial 
eligibility for magistrates’ court proceedings is made by the Criminal Legal Aid (Financial 
Resources) Regulations 2013, SI 2013/471, reg 19; and see also reg 4 (deliberate reduction of 
financial resources); reg 24 (reassessment of resources); and reg 26 (duty to notify change in 
financial circumstances). For the power of the Director to require information concerning 
individuals' financial resources see PARA 164. 

6 le under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 16 (see PARA 19). 

7 Provision for the calculation of an individual's gross annual income in the context of financial 
eligibility for magistrates’ court proceedings is made by the Criminal Legal Aid (Financial 
Resources) Regulations 2013, SI 2013/471, reg 20, Schedule (amended by SI 2013/591; 
SI 2013/2791). 

8 Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, regs 17, 18(1)(a) 
(reg 17 substituted by SI 2013/2791). Where the Director is satisfied that an individual is, 
directly or indirectly, properly in receipt of a qualifying benefit, he must treat that individual's 
gross annual income as not exceeding £12,475: Criminal Legal Aid (Financial Resources) 
Regulations 2013, SI 2013/471, reg 23. As to the ‘qualifying benefits’ see PARA 28. 

9 Provision for the calculation of an annual disposable income in the context of financial 
eligibility for magistrates’ court proceedings is made by the Criminal Legal Aid (Financial 
Resources) Regulations 2013, SI 2013/471, reg 21, Schedule (amended by SI 2013/2791). 

10 Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, reg 18(1)(b). 

11 Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, reg 22. ‘Child’ means, 
unless different provision is made, an individual who is under the age of 18 on the date on 
which an application is made for the applicable determination: reg 2. Regulation 22 does not 
apply to a determination made in relation to a legal person: reg 39. 

12 Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, reg 18(2). 

13 As to the meaning of ‘Crown Court proceedings’ see PARA 19 note 11. In connection with 
Crown Court proceedings see in particular Criminal Legal Aid (Financial Resources) 
Regulations 2013, SI 2013/471, reg 30(2); and PARA 19. 
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14 Provision for what comprises an individual's financial resources in the context of financial 
eligibility for Crown Court proceedings is made by the Criminal Legal Aid (Financial Resources) 
Regulations 2013, SI 2013/471, reg 32 (added by SI 2013/2791); and see also the Criminal 
Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, reg 4 (deliberate reduction of 
financial resources); and reg 35 (evidence). Provision is also made for the supply of information 
as to an applicant's financial resources (see PARAS 164-169). 

15 Provision for the calculation of an individual's gross annual income in the context of financial 
eligibility for Crown Court proceedings is made by the Criminal Legal Aid (Financial Resources) 
Regulations 2013, SI 2013/471, reg 33 (added by SI 2013/2791). 

16 Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, regs 30(1), 31(1)(a) 
(added by SI 2013/2791). 

17 Provision for the calculation of a disposable annual income in the context of financial eligibility 
for Crown Court proceedings is made by the Criminal Legal Aid (Financial Resources) 
Regulations 2013, SI 2013/471, reg 34 (added by SI 2013/2791). 

18 Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, reg 31(1)(b) (added 
by SI 2013/2791). 

19 Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, reg 31(1)(c) (added by 
SI 2013/2791). 

20 Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, reg 31(1)(d) (added 
by SI 2013/2791). Аз to the ‘qualifying benefits’ see PARA 28. 

21 Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, reg 31(2) (added by 
SI 2013/2791). ! * Sey 

22 Ie the Director, the Crown Court, the High Court, or the Court of Appeal see РАКА 19 note 5. 


23 Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, reg 39 (added by 
SI 2013/2791). 


39. Financial eligibility limits (legal persons). Where a legal person makes an 
application for criminal legal aid! the Director of Legal Aid Casework* must 
treat the legal person as having financial resources which are such that it is not 
eligible for criminal legal aid?. However the Director must not determine that the 
legal person's financial resources are such that it is eligible for criminal legal aid 
unless: : 

(1) heis satisfied that the legal person is not able reasonably to obtain from 
any source sufficient means to fund the services in relation to which an 
application for criminal legal aid has been паде“; and 

(2) the legal person has provided to the Director a document which sets out 
the likely costs of the services in relation to which an application for 
criminal legal aid has been made’, 

and when those requirements are met the Director must make a determination® 
that the legal person’s financial resources are such that it is eligible” for criminal 
legal aid’. 

A determination must specify any limitations and conditions to which it is 
subject? and may specify! the duration of the determination!!. The Director 
must withdraw a determination under these provisions if he is satisfied that the 
legal person is able reasonably to obtain from any source sufficient means to 
fund the services in relation to which an application for criminal legal aid has 
been made". 


1 Ie the services consisting of representation in criminal proceedings required to be made available 
in exceptional cases to legal persons under the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 Sch 3 para 5: see s 1(2)(b); and PARAS 3, 19, 20. As to the making of 
applications and determinations see PARAS 31-35. As to the meaning of ‘representation’ see 
PARA 16 note 3. 

2 As to the Director see PARA 157. 

3 Legal Aid (Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, 
SI 2013/512, regs 33, 34(1). In connection with the determination of a legal person's financial 
resources see reg 4 (power of Director to require information concerning legal persons); and 
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PARA 166. See also reg 5 (deprivation or conversion of resources) and reg 26 (duty to notify 
change in financial circumstances). A determination may be amended in cases of error or where 
new information is received: see reg 7. 

4 Legal Aid (Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, 
SI 2013/512, reg 34(2)(a). 

5 Legal Aid (Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, 
SI 2013/512, reg 34(2)(b). If the representation will be provided on more than one occasion the 
document provided under reg 34(2)(b) must itemise the cost of the representation to be provided 
at each stage of the case: reg 34(3). 

6 Tein accordance with the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 21(1) 

(see PARA 35). 

Те under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 3 para 5 (see 

PARAS 19, 20). 

Legal Aid (Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, 

SI 2013/512, reg 35(1). 

9 Legal Aid (Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, 
SI 2013/3512, reg 35(2)(a). 

10 Те by reference to the stages of the case set out in a document provided under Legal Aid 
(Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, SI 2013/512, 
reg 34(2)(b) (see the text and note 5). 

11 Legal Aid (Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, 
SI 2013/512, reg 35(2)(b). In circumstances in which the determination includes a time limit in 
accordance with reg 35(2)(b), this does not prevent a legal person making a further application 
for a determination in accordance with reg 36 (see PARA 40) in relation to any subsequent stage 
of the case: regs 35(3), 36(b). 

12 Legal Aid (Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, 
$1 2013/512, reg 37(1). Where the Director withdraws a determination he must provide written 
notification of the withdrawal to the legal person in whose favour the original determination 
was made: reg 37(3). 
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40. Further applications owing to change in financial circumstances. Where 
the Director of Legal Aid Casework! makes a determination that an individual or 
legal person's financial resources are such that he is not eligible for criminal legal 
aid? in the form of representation?, that individual or legal person may only 
renew the application if: 
(1) there is a change in his or its financial circumstances which might affect 
whether that he or it is eligible in accordance representation^; or 
(2) the determination that the individual or legal person' financial resources 
are such that ће or it is not eligible has been? withdrawn‘. 


— 


As to the Director see PARA 157. 

2 Ie the services consisting of representation in criminal proceedings required to be made available 
to individuals under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 16 and 
(in exceptional cases) to legal persons under Sch 3 para 5: see s 1(2)(b); and PARAS 3, 19, 20. As 
to the making of applications and determinations see PARAS 31-35. As to the meaning of 
‘representation’ see PARA 16 note 3. 

3 As to the making of such determinations see PARA 38, 39. 

4 Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, regs 27(a), 36(a) 
(reg 36 added by SI 2013/2791); Legal Aid (Financial Resources and Payment for Services) 
(Legal Persons) Regulations 2013, SI 2013/512, reg 36(a). 

5 ]e in accordance with the Criminal Legal Aid (Financial Resources) Regulations 2013, 
SI 2013/471, reg 28 or reg 37 (see PARA 42) or the Legal Aid (Financial Resources and Payment 
for Services) (Legal Persons) Regulations 2013, SI 2013/512, reg 37 (see PARA 39). 

6 Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, regs 27(b), 36(b) 

(reg 36 as added: see note 4); Legal Aid (Financial Resources and Payment for Services) (Legal 

Persons) Regulations 2013, SI 2013/512, reg 36(с). 


41. Notification of determinations. When the Director of Legal Aid 
Casework! or a court makes a determination? that an individual or legal person 
qualifies for criminal legal aid in the form of representation in criminal 
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proceedings?, the Director or the court must issue a representation order* 
recording that determination?, and where the Director makes a determination 
that an individual or legal person does not so qualify he must provide to that 
individual or legal person written reasons for the making of such a 
determination® and details of any review or appeal available to that individual in 
respect of the determination’. 


1 As го the Director see PARA 157. For the power of the Director to make a determination see 
PARA 31. 


2 Tea determination under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 16 
(see PARA 19), which may be made by the Director of Legal Aid Casework, the Crown Court, 
the High Court, or the Court of Appeal (the ‘relevant authority’: see РАКА 19 note 5): see PARAS 
31-34. For these purposes a determination which is made in relation to an individual or legal 
person in any criminal proceedings includes representation in any incidental proceedings: 
Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 23(4). As to incidental 
proceedings see PARA 19 note 15. 


3 Te the services consisting of representation in criminal proceedings required to be made available 
to individuals under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 16 and 
(in exceptional cases) to legal persons under Sch 3 para 5: see s 1(2)(b); and PARAS 3, 19, 20. As 
to the criminal proceedings in connection with which criminal legal aid may be made available 
see PARA 16. As to the meaning of ‘representation’ see PARA 16 поте. 


4 ‘Representation order’ means a document which records a determination under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 16: Criminal Legal Aid (General) 
Regulations 2013, $1 2013/9, reg 2; Criminal Legal Aid (Determinations by a Court and Choice 
of Representative) Regulations 2013, SI 2013/614, reg 2. In the context of the legal aid system 
that previously operated under the Access to Justice Act 1999 Pt 1 (ss 1-26) (repealed) (see 
PARA 2), it was held that funds granted under a representation order covered only those matters 
specified in the order: R v K, R v G, R v M [2005] EWCA Crim 145, [2005] 4 Costs LR 571, 
[2005] АП ER (D) 300 (Jan). 

Where an individual or legal person is sent, committed or transferred for trial to the Crown 
Court or appeals or seeks permission to appeal from a lower court to a higher court, an officer 
of the lower court must ensure that a copy of any representation order made in the proceedings 
and a copy of any application for a representation order in relation to the proceedings which has 
been refused, are sent from the lower court to the higher court: Criminal Legal Aid (General) 
Regulations 2013, SI 2013/9, regs 6, 32. 


5 Criminal Legal Aid (General) Regulations 2013, SI 2013/9, regs 23(1)(a), 39; Criminal Legal 
Aid (Determinations by a Court and Choice of Representative) Regulations 2013, SI 2013/614, 
reg 5(1)(a). The Director or the court must send a copy of the representation order to the 
individual or legal person and any provider named in the order: Criminal Legal Aid (General) 
Regulations 2013, SI 2013/9, reg 23(1)(b); Criminal Legal Aid (Determinations by a Court and 
Choice of Representative) Regulations 2013, SI 2013/614, reg 5(1)(6). As to the meaning of 
‘provider’ see PARA 26 note 4. A representation order issued by the Director must record the 
date from which the determination is to be treated as having effect (Criminal Legal Aid 
(General) Regulations 2013, SI 2013/9, reg 23(2)(a)) and may specify that the determination is 
to be treated as having effect from a date which is no later than the date on which the 
application was received (reg 23(2)(b)). 


6 Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 23(3)(a). 
7 Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 23(3)(b). As to reviews see PARAS 
42, 44; as to appeals see PARA 45. 


42. Review of decisions relating to individuals' financial resources. Where the 
Director of Legal Aid Casework! makes a determination that an individual's 
financial resources are such that he is not eligible for criminal legal aid? in the 
form of representation’, that individual may apply to the Director? for a review 
of the decision on the grounds that: 


(1) there has been a miscalculation of his financial resources or an 
administrative еггог?; or 
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(2) Һе does not have sufficient financial resources to pay for the cost of legal 


representation, notwithstanding the Director's determination that he is 
not eligible for representation®. 


А review may be conducted without a hearing unless the Director directs 


otherwise". The Director must consider the application and any written 
representations and may confirm or amend the determination which is the 
subject of the review?, withdraw the determination which is the subject of the 
review’, or substitute a new determination!?. 


1 
2 


10 


43. 


As to the Director see PARA 157. 


Те the services consisting of representation in criminal proceedings required to be made available 
to individuals under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 16: see 
s 1(2)(b); and PARAS 3, 19. As to the making of applications and determinations see PARAS 
31-35. As to the meaning of ‘representation’ see РАКА 16 note 3. 

Аз to the making of such determinations see PARA 38. 


Ап application for a review must be made in a form specified by the Legal Aid Agency and must 
include any written representations supporting the application: Criminal Legal Aid (Financial 
Resources) Regulations 2013, SI 2013/471, regs 28(2), 37(2) (reg 37 added by SI 2013/2791). 
The individual must provide such further information and documents as the Director may 
request in relation to the review within fourteen days after the date of the request: Crimina! 
Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, regs 28(4), 37(4) (reg 37 as so 
added). The Legal Aid Agency is the body established by the Lord Chancellor for the purpose of 
providing civil and criminal legal aid and advice in England and Wales: see PARAS 155-157. 


Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, regs 28(1)(a), 37(1)(a) 
(reg 37 as added: see note 4). 


Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, regs 28(1)(b), 
37(1)(b) (reg 37 as added: see note 4). Where the grounds of the application are those mentioned 
in reg 28(1)(b) or reg 37(1)(b) the individual must supply full particulars of his income and 
expenditure and a certificate from a provider as to the likely costs of the proceedings to him: 
regs 28(3), 37(3)(a) (reg 37 as so added). Where the determination concerns representation in 
Crown Court proceedings, the individual must make his application within 21 days of the date 
on which the Director makes the determination or such other period as may be agreed by the 
Director and the individual: reg 37(3)(b) (as so added). As to the meaning of ‘provider’ see PARA 
26 note 4. As to the meaning of ‘Crown Court proceedings’ see PARA 19 note 11. 


Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, regs 28(5), 37(5) 
(reg 37 as added: see note 4). 


Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, regs 28(6)(a), 37(6)(a) 
(reg 37 as added: see note 4). Where the determination concerns representation in magistrates' 
court proceedings, if the Director amends or substitutes a determination, the determination 
following the review takes effect (unless the Director directs otherwise) as if the original 
determination had not been made: reg 28(8). As to the meaning of ‘magistrates’ court 
proceedings' see PARA 19 note 12. 


Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, regs 28(6)(b), 
37(6)(Б) (reg 37 as added: see note 4). Where the Director withdraws a determination in 
accordance with Pt 3 (regs 16-29) or Pt 4 (regs 30-38) he must provide written notification of 
the withdrawal to the individual in whose favour the original determination was made, any 
provider named in the representation order which records the determination, and any advocate 
instructed in proceedings: regs 29, 38 (reg 38 added by SI 2013/2791). As to the meaning of 
‘provider’ see PARA 26 note 4. As to the meaning of ‘representation order’ see PARA 41 note 4. 


Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, regs 28(6)(c), 37(6)(c) 
(reg 37 as added: see note 4). See note 8. Notwithstanding reg 18 or, as the case may be, 
reg 31(2) (financial eligibility for representation: see PARA 38), in relation to an application for a 
review under reg 28(1)(b) or reg 37(1)(b) (see the text and notes 1-6), the Director may 
substitute a new determination that the individual's financial resources are such that he is 
eligible for representation: regs 28(7), 37(7)(a) (reg 37 as so added). 


Withdrawal of determinations relating to representation. The Director of 


Legal Aid Casework! may withdraw a determination relating to an individual or 
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legal person's eligibility for criminal legal aid in the form of representation? if he 
is satisfied that the interests of justice? no longer require representation, and 
may withdraw a determination where: 
(1) the individual or legal person declines to accept the determination in the 
terms which are offered’; 
(2) the individual or legal person requests that the determination is 
withdrawn; or 
(3) the provider named in the representation order which recorded the 
original determination declines to continue to represent the individual 
or legal person". 
An individual or legal person may apply for a review of a withdrawal of a 
determination? that the interests of justice no longer require representation?. 
The Director must withdraw a determination in favour of an individual or 
legal person who fails to comply with a request!? for evidence as to his or its 
financial resources, unless the Director is satisfied that there are good reasons not 
to do so!!, and must withdraw a determination where a change in an individual 
or legal person's financial status has been reported to him? and as a result of 
that change the individual ог legal person is no longer eligible. The Director 
must withdraw a determination relating to a legal person if the legal person fails 
to comply with any request for information concerning its status as a legal 
person and its financial resources'*, unless the Director is satisfied that there are 
good reasons not to do so!*. 
The court before which criminal proceedings are taking place! may withdraw 
a determination relating to an individual's eligibility for criminal legal aid in the 
form of representation!" where: 
(a) the individual declines to accept the determination in the terms which 
are offered!8; 
(b) the individual requests that the determination is withdrawn!?; or 
(c) the provider named in the representation order which recorded the 
original determination declines to continue to represent the individual’®. 


1 As го Ше Director see PARA 157. As to the Director's power to make a determination see PARA 
31. 
2 Ie a determination as to eligibility for the services consisting of representation in criminal 
proceedings required to be made available to individuals under the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 s 16 and (in exceptional cases) to legal persons under Sch 3 
para 5: see s 1(2)(b); and PARAS 3, 19, 20. As to the making of determinations see PARA 35. As 
to the meaning of ‘representation’ see PARA 16 note 3. Where the Director withdraws а 
determination he must provide written notification of the withdrawal to: (1) the individual or 
legal person in whose favour the original determination was made (Criminal Legal Aid (General) 
Regulations 2013, SI 2013/9, reg 26(3)(a)); (2) any provider named in the representation order 
which records the determination (reg 26(3)(b)); and (3) any advocate instructed in proceedings 
(reg 26(3)(с)). As to the meaning of ‘provider’ see PARA 26 note 4. As to the meaning of 
‘representation order’ see PARA 41 note 4. For these purposes ‘advocate’ means a person who is 
an authorised person for the purposes of the Legal Services Act 2007 s 18 (see LEGAL 
PROFESSIONS vol 65 (2015) PARA 356) in relation to the exercise of a right of audience: Criminal 
Legal Aid (General) Regulations 2013, SI 2013/9, reg 26(4). 
As to considerations of the interests of justice see PARA 35. 
Criminal Legal Aid (General) Regulations 2013, SI 2013/9, regs 26(1), 39. 
Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 26(2)(a). 
Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 26(2)(b). 
Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 26(2)(c). In the context of the 
legal aid system that previously operated under the Access to Justice Act 1999 Pt 1 (ss 1-26) 
(repealed) (see PARA 2), it was held that the court has a discretion in these circumstances as to 
whether to amend the order by substituting new legal representatives: see R v Seale [1997] Crim 
LR 899, (1997) Times, 17 July, CA. 
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8 Ie under the Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 26(1) (see the text 
and notes 1-4). 

9 See the Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 27(1)(b); and PARA 44. 

10 Ie a request under the Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, 
reg 25 (see PARA 165). 

11 Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, reg 25(2). 

12 le under the Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, reg 26(1). 

13 Criminal Legal Aid (Financial Resources) Regulations 2013, $1 2013/471, reg 26(2). 

14 Ie a request for information made in accordance with the Legal Aid (Financial Resources and 
Payment for Services) (Legal Persons) Regulations 2013, SI 2013/512: see in particular PARA 
166. 

15 Legal Aid (Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, 

- $1 2013/512, reg 37(2). Where the Director withdraws a determination he must provide written 
notification of the withdrawal to the legal person in whose favour the original determination 
was made: reg 37(3). 

16 As to the criminal proceedings in connection with which criminal legal aid may be made 
available see the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 14; the 
Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 9; and PARA 16. The court's 
power to withdraw a determination under these provisions does not extend to the proceedings 
referred to in reg 9(a), (b), (d)-(i): Criminal Legal Aid (Determinations by a Court and Choice of 
Representative) Regulations 2013, SI 2013/614, reg 9(1). 

17 See note 2. Where the court withdraws a determination: (1) the court must provide written 
notification of the withdrawal to the individual in whose favour the original determination was 
made and to the provider named in the representation order which records the determination 
(Criminal Legal Aid (Determinations by a Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 9(2)(a); and (2) the Director must provide written 
notification of the withdrawal to any advocate instructed in the proceedings (reg 9(2)(b)). 

18 Criminal Legal Aid (Determinations by а Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 9(2)(a). 

19 Criminal Legal Aid (Determinations by а Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 9(2)(b). 

20 Criminal Legal Aid (Determinations by а Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 9(2)(c). 


44. Reviews of determinations and withdrawals relating to the interests of 
justice. An individual or legal person may apply for a review by the Director of 
Legal Aid Casework! of: 

(1) a determination? that the interests of justice do not require 
representation to be made available to an individual or legal person for 
the purposes of criminal proceedings’; and 

(2) the withdrawal of a determination? on the grounds that the interests of 
justice no longer require representation?. 

A review may be conducted without a hearing unless the Director directs 
otherwiseé. The Director must consider the application and any written 
representations and may confirm or amend the determination which is the 
subject of the review’, confirm the withdrawal which is the subject of the 
review?, or substitute a new determination?. 

Where an individual or legal person remains dissatisfied following a review!? 
they may appeal to a court against the decision that the interests of justice do not 
require, or no longer require, representation to be made available!!. 


1 As to the Director see PARA 157. An application for a review must be made in a form specified 
by the Legal Aid Agency and must include any written representations supporting the 
application: Criminal Legal Aid (General) Regulations 2013, SI 2013/9, regs 27(2), 39. The 
individual or legal person must provide such further information and documents as the Director 
may request in relation to the review within 14 days of the Director making such a request: 
reg 27(3). ; 

У The Legal Aid Agency is the body established by the Lord Chancellor for the purpose of 
providing civil and criminal legal aid and advice in England and Wales: see PARAS 155-157. 


Para 45. Vol 65: Legal Aid 44 


2 Ie a determination as to eligibility for the services consisting of representation in criminal 
proceedings required to be made available to individuals under the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 s 16 and (in exceptional cases) to legal persons under Sch 3 
para 5: see s 1(2)(b); and PARAS 3, 19, 20. As to the making of determinations see PARA 35. As 
to the meaning of ‘representation’ see PARA 16 note 3. 

3 Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 27(1)(a). As to considerations of 
the interests of justice see PARA 35. 

4 ]e in the circumstances specified in the Criminal Legal Aid (General) Regulations 2013, 

SI 2013/9, reg 26(1) (see PARA 43). 

Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 27(1)(b). 

Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 27(4). 

Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 27(5)(a). Where the Director 

amends or substitutes a determination, the determination following the review takes effect 

(unless the Director directs otherwise) as if the original determination or withdrawal had not 

been made (reg 27(6)(a)) and the Director must issue a representation order to reflect the 

determination following the review (reg 27(6)(b)). The date of any representation order issued in 

accordance with reg 27(6)(b) must be the date on which the original application for a 

determination was received: reg 27(6)(c). As to the meaning of 'representation order' see PARA 

41 note 4. 

8 Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 27(6)(b). 

Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 27(6)(c). See note 7. 

10 The Director must notify the individual or legal person and the4provider identified in the 
application of the determination or withdrawal following the review. (Criminal Legal Aid 
(General) Regulations 2013, SI 2013/9, reg 27(7)(a)) and the written reasons for that decision 
(reg 27(7)(b)). As to the meaning of ‘provider’ see PARA 26 note 4. 

11 Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 28. Appeals are brought in 
accordance with regs 29, 30: see PARA 45. 
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45. Appeals against determinations and withdrawals relating to the interests of 
justice. An individual or legal person may appeal to the magistrates' court! 
against a determination? by the Director of Legal Aid Casework? that the 
interests of justice^ do not require, or no longer require, representation to be 
made available?. Where the determination relates to representation before the 
magistrates’ court, the appeal lies to the magistrates’ court$; where it relates to 
representation in a case before the Crown Court, it lies to an officer of the 
Crown Court who may refer it to a judge of the Crown Court’. In either case, 
the court must either affirm the determination? or decide that the interests of 
justice require representation to be made available, or to continue to be made 
available, to an individual for the purposes of criminal proceedings’: where the 
decision is that the interests of justice require representation to be made 
available, the matter is referred back to the Director for a determination 
reflecting that decision!?, 

These provisions also apply where an individual or legal person is dissatisfied 
following a review of a determination or withdrawal relating to the interests of 
justice!!, 

1 ‘Magistrates’ court’ means the magistrates’ court in which the proceedings in respect of which 
an individual is seeking a determination (see note 2) are taking place, or are to take place, and 


includes a single justice and a District Judge (magistrates! court): Criminal Legal Aid (General) 
Regulations 2013, SI 2013/9, regs 29(5), 39. 
2 le made a determination as to eligibility for the services consisting of representation in criminal 
proceedings required to be made available to individuals under the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 s 16 and (in exceptional cases) to legal persons under Sch 3 
para 5: see s 1(2)(b); and PARAS 3, 19, 20. As to the making of determinations see PARA 35; as to 
reviews of determinations made in the interests of justice see PARA 44. As to the meaning of 
*representation' see PARA 16 note 3. 
As to the Director see PARA 157. 
As to considerations of the interests of justice see PARA 35. 
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5 Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 18(6), (7) (see also Sch 3 
para 5(7), (11)(a), (b) (application and modification for legal persons: see PARA 20)); Criminal 
Legal Aid (General) Regulations 2013, SI 2013/9, regs 29(1), 30(1). 
Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 29(1). 
Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 30(1), (2). 
Criminal Legal Aid (General) Regulations 2013, SI 2013/9, regs 29(2)(a), 30(3)(a). 

Criminal Legal Aid (General) Regulations 2013, SI 2013/9, regs 29(2)(b), 30(3)(b). 

0 Criminal Legal Aid (General) Regulations 2013, SI 2013/9, regs 29(3), 30(4). Where a decision 
that the interests of justice require representation to be made available is made in Crown Court 
proceedings, the Director must make a determination reflecting the decision and record the 
determination in a representation order: reg 30(4). As to the meaning of ‘representation order’ 
see PARA 41 note 4. Where such a decision is made in magistrates’ court proceedings the 
individual or legal person is required to apply to the Director for a determination (reg 29(3)) 
and on such an application being made: 

(1) if the individual or legal person states in writing, verified by a statement of truth, that 
his or its financial resources have not changed since the date of the original application 
for a determination, so as to make the individual financially ineligible for 
representation under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 
s 21 and regulations made thereunder (financial resources: see PARAS 38, 39), the 
Director must make a determination that the individual qualifies for representation 
(Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 29(4)(a)); or 

(2) ifthe individual or legal person's financial resources may have so changed since the date 
of the original application, the Director must determine whether the individual or legal 
person qualifies for representation in accordance with the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 s 21 and regulations made thereunder and if the 
individual or legal person does so qualify, must make the determination accordingly 
(Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 29(4)(b)). 

‘Statement of truth’ means 4 declaration provided in accordance with regulations made 
under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 21: Criminal Legal 
Aid (General) Regulations 2013, SI 2013/9, reg 29(5). 

11 See the Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 28; and PARA 44. 
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46. Liability of individuals and legal persons to make contributions. Ап 
individual or legal person to whom criminal legal aid in the form of 
representation! is made available is not as a rule required to make a payment in 
connection with the provision of the services so made available*: however, where 
the Director of Legal Aid Casework? has made a determination that an 
individual or legal person's financial resources? are such that he or it is eligible? 
for legal representation in relation to Crown Court proceedings? or in an appeal 
to the Crown Court from the magistrates’ court’, that individual or legal person 
will be liable to make a contribution if his disposable annual income? exceeds 
£3,398?. The contribution is six payments of one twelfth of 90 per cent of the 
individual or legal person's disposable annual income!?, with maximum amounts 
specified depending on the nature of the offence which is the subject of 
proceedings!!. Where the recoverable costs of representation exceed the amount 
paid out of an individual or legal person's income, or where he or it was not 
liable to make a payment out of income, the individual or legal person may be 
required to make a payment out of disposable capital'*. Provision is made for 
calculating the cost of representation for these purposes!?. 

Individuals aged under 1814 and individuals properly in receipt, directly ог 
indirectly, of income support, income-based jobseeker's allowance!$, guarantee 
стеди!7, income-related employment and support allowance! or universal 
credit!?, are not liable to make a payment under these provisions??. 

Provision is made for the reassessment of an individual or legal person's 
liability to make contributions where there is a change in his or its financial 
circumstances?!, for the repayment of contributions made where the individual 
or legal person is acquitted or successfully appeals or proceedings are 
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discontinued22, and in connection with the enforcement of an obligation to make 
a payment imposed under these provisions”, which may where appropriate be 
pursued through the making of a ‘clamping огдег 2“ or a ‘vehicle sale order’*> 
relating to a motor vehicle (a ‘motor vehicle order?5). Contribution orders may 
be susceptible to judicial review”. 


1 Те the services consisting of representation in criminal proceedings required to be made available 
to individuals under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 16 and 
(in exceptional cases) to legal persons under Sch 3 para 5: see s 1(2)(b); and PARAS 3, 19, 20. As 
to the making of applications and determinations see PARAS 31-35. As to the meaning of 
‘representation’ see PARA 16 note 3. 

2 Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 23(1) (see also Sch 3 para 7 

(application and modification for legal persons: see PARA 20)). 

As to the Director see PARA 157. 

4 In connection with the calculation of financial resources see the Criminal Legal Aid 
(Contribution Orders) Regulations 2013, SI 2013/483, regs 4, 7, 38 (reg 7 amended by 
SI 2013/2792). For the scope of the power to make regulations relating to contributions see the 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 23(2)-(12), Sch 3 para 7. 

5 Je in accordance with the Гера! Aid, Sentencing and Punishment of Offenders Act 2012 s 21(1) 
(see PARA 35). 

6 Те criminal proceedings in respect of an offence for which an individual may be, or has been, 
sent by a magistrates’ court to the Crown Court for trial, criminal proceedings relating to an 
offence in respect of which a bill of indictment has been preferred by virtue of the 
Administration of Justice (Miscellaneous Provisions) Act 1933 s 2(2)(b) (see CRIMINAL 
PROCEDURE vol 27 (2010) PARA 325), or criminal proceedings which are to be heard in the 
Crown Court following an order by the Court of Appeal or the Supreme Court for a retrial: 
Criminal Legal Aid (Contribution Orders) Regulations 2013, SI 2013/483, reg 6(2) (reg 6 
substituted by SI 2013/2792). 

7 These provisions apply also in respect of appeals to the Crown Court from the magistrates’ 
court in proceedings against conviction, sentence or an order, subject to specified modifications: 
see the Criminal Legal Aid (Contribution Orders) Regulations 2013, SI 2013/483, regs 40, 41. 

8 ‘Disposable annual income’ means the disposable income of an individual or legal person 
calculated in accordance with the Criminal Legal Aid (Contribution Orders) Regulations 2013, 
SI 2013/483, reg 11, Schedule: reg 2. 

9 Criminal Legal Aid (Contribution Orders) Regulations 2013, SI 2013/483, regs 5, 6(1), 12(1)(a) 
(reg 6 substituted by SI 2013/2792). For the provision made in relation to an individual or legal 
person appealing to the Crown Court from the magistrates’ court (see note 7) see the Criminal 
Legal Aid (Contribution Orders) Regulations 2013, SI 2013/483, regs 42, 44. An income 
contribution order must be issued in respect of such a determination: see regs 12(2)(b), 16, 43. 
Provision is made as to the making of payments: see reg 33(1). 

10 Criminal Legal Aid (Contribution Orders) Regulations 2013, SI 2013/483, reg 12(2)(a). A 
different payment will be required where evidence of income is withheld: see reg 13. The sixth 
payment may be exempted: see reg 14. Provision as to the assessment of income and the 
calculation of liability is made by the Criminal Legal Aid (Contribution Orders) 
Regulations 2013, SI 2013/483, regs 8, 10, Schedule. 

11 See the Criminal Legal Aid (Contribution Orders) Regulations 2013, SI 2013/483, reg 15. 

12 See the Criminal Legal Aid (Contribution Orders) Regulations 2013, SI 2013/483, regs 27-32. 

13 See the Criminal Legal Aid (Contribution Orders) Regulations 2013, SI 2013/483, regs 25-26. 

14 Те an individual under the age of 18 on the date on which the application for a determination 
under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 16 (see note 1) is 
made: Criminal Legal Aid (Contribution Orders) Regulations 2013, SI 2013/483, reg 9(1)(a). 

15 Те under the Social Security Contributions and Benefits Act 1992 s 124: see WELFARE BENEFITS 
AND STATE PENSIONS vol 104 (2014) PARA 293. 

16 Те under the Jobseekers Act 1995: see WELFARE BENEFITS AND STATE PENSIONS vol 104 (2014) 
PARA 262 et seq. 

17 Те under the State Pension Credit Act 2002 s 1(3)(a): see WELFARE BENEFITS AND STATE 
PENSIONS vol 104 (2014) PARA 236. 

18 Ie under the Welfare Reform Act 2007 Pt 1 (ss 1-29): see WELFARE BENEFITS AND STATE 
PENSIONS vol 104 (2014) PARA 252 et seq. 

19 Ie under the Welfare Reform Act 2012 Pt 1 (ss 1-43): see WELFARE BENEHTS AND STATE 
PENSIONS vol 104 (2014) PARA 45 et seq. 
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20 Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, regs 2, 14; Criminal 
Legal Aid (Contribution Orders) Regulations 2013, SI 2013/483, reg 9(1)-(3). The Director 
must as soon as possible notify such an individual that he is not liable to make a payment: 
reg 9(2). 

21 See the Criminal Legal Aid (Contribution Orders) Regulations 2013, SI 2013/483, regs 17-24, 
33(2) (income), 34-36 (capital). The individual or legal person may apply for a review for these 
purposes: see reg 39. 

22 See the Criminal Legal Aid (Contribution Orders) Regulations 2013, SI 2013/483, reg 37. 

23 Where the Legal Aid Agency incurs costs in connection with the enforcement of an individual ог 
legal person's obligation to make a payment under the Criminal Legal Aid (Contribution 
Orders) Regulations 2013, SI 2013/483, those costs may be added to the amount payable by the 
individual or legal person: Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 24(1), 
Sch 3 para 7; Criminal Legal Aid (Contribution Orders) Regulations 2013, SI 2013/483, reg 45. 
Any overdue sums are recoverable summarily as a civil debt and, if the High Court or a county 
court so orders, on the application of the Legal Aid Agency, as if they were payable under an 
order of the court in question: reg 46(1). Where a complaint is made for the recovery of an 
overdue sum as a civil debt, the powers conferred on a magistrates! court by the Magistrates' 
Courts Act 1980 s 58 (see MAGISTRATES vol 71 (2013) PARA 625) may be exercised by a single 
justice: Criminal Legal Aid (Contribution Orders) Regulations 2013, SI 2013/483, reg 46(2). 
For the scope of the power to make regulations relating to the enforcement of obligations to pay 
contributions see the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 24(2)-(4), 
Sch 3 para 7. 

The Legal Aid Agency is the body established by the Lord Chancellor for the purpose of 
providing civil and criminal legal aid and advice in England and Wales: see PARAS 155-157. 

24 A 'clamping order' is an order that a motor vehicle be fitted with an immobilisation device 
(‘clamped’), and which complies with any requirements that are imposed by the Criminal Legal 
Aid (Motor Vehicle Orders) Regulations 2013, SI 2013/1686, with respect to the making of 
clamping orders: Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 2 para 3(2), 
Sch 3 para 8. Provision relating to the making and enforcement of clamping orders is made by 
the Criminal Legal Aid (Motor Vehicle Orders) Regulations 2013, SI 2013/1686, regs 4-18, 27, 
28, Schedule. 

25 А ‘vehicle sale order’ is an order that a motor vehicle which is the subject of a clamping order is 
to be sold or otherwise disposed of in accordance with provision made by the Criminal Legal 
Aid (Motor Vehicle Orders) Regulations 2013, SI 2013/1686, and any proceeds are to be 
applied, in accordance with those regulations, in discharging the individual or legal person's 
liability in respect of the relevant overdue amount: Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 Sch 2 para 3(3). Provision relating to the making and enforcement of 
clamping orders is made by the Criminal Legal Aid (Motor Vehicle Orders) Regulations 2013, 
SI 2013/1686, regs 4, 19-28, Schedule. 

26 Теа clamping order or a vehicle sale order: Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 Sch 2 para 3(1). For the scope of the power to make regulations relating to motor 
vehicle orders see Sch 2 paras 1, 2, 4-8 (Sch 2 para 2 amended by the Crime and Courts 
Act 2013 Sch 9 para 52(1)(b), (2)). 

27 See Sampson v Crown Court at Croydon [1987] 1 АП ER 609, sub nom Re Sampson [1987] 
1 WLR 194, HL (decided under the Legal Aid Act 1988 s 23 (repealed)). 


47. Recovery of defence costs from represented party in higher courts. An 
individual or legal person to whom criminal legal aid in the form of 
representation! is made available is not as a rule required to make a payment in 
connection with the provision of the services so made available?: however, in 
proceedings other than proceedings before the magistrates' court or the Crown 
Court, the court before which the proceedings are heard may at the conclusion of 
those proceedings determine that a represented individual or legal person is 
required to make a payment in respect of the cost of their representation?. The 
maximum amount which may be payable in respect of such a determination is 
the full cost of the represented individual or legal person's representation in the 
proceedings before the relevant court. 

The court must not make such a determination in relation to a represented 
party who has none of the following: (1) capital exceeding £3,000; (2) equity in 
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a main dwelling? exceeding £100,000; and (3) gross annual income exceeding 
#22,3256. Additionally individuals aged under 187, individuals or legal persons 
who have been acquitted?, and individuals properly in receipt, directly or 
indirectly, of income support?, income-based jobseeker's allowance'?, guarantee 
credit!', income-related employment and support allowance? or universal 
credit!?, are not liable to make a payment under these provisions'^, and the court 
must not make a determination under these provisions where it would be 
unreasonable to do so or where it would involve undue financial hardship?*. 
Provision is made for the recovery of overpayments!6. 


1 Те the services consisting of representation in criminal proceedings required to be made available 
to individuals under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 16 and 
(in exceptional cases) to legal persons under Sch 3 para 5: see s 1(2)(b); and PARAS 3, 19, 20. As 
to the making of applications and determinations see PARAS 31-35. As to the meaning of 
‘representation’ see PARA 16 note 3. 

2 Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 23(1) (see also Sch 3 para 7 
(application and modification for legal persons: see PARA 20)). 

3 Criminal Legal Aid (Recovery of Defence Costs Orders) Regulations 2013, SI 2013/511, regs 4, 
5(1). Pursuant to such a determination the represented individual or legal person may be 
required to pay the cost of representation or such proportion of that as the court considers 
reasonable, having regard in particular го the financial resources of*that individual: reg 5(1). The 
court, the registrar or the Director of Legal Aid Casework may require a provider representing a 
represented individual to supply an estimate of the total cost of the individual’s representation in 
the proceedings before the court: reg 18. As to the meaning of ‘provider’ see PARA 26 note 4. As 
to the Director see PARA 157. A determination under these provisions is recorded in a Recovery 
of Defence Costs Order (RDCO): reg 2. 

4 Criminal Legal Aid (Recovery of Defence Costs Orders) Regulations 2013, SI 2013/511, 
reg 5(2). 

5 Where an individual resides in more than one dwelling, the court must decide which dwelling is 
the main dwelling: Criminal Legal Aid (Recovery of Defence Costs Orders) Regulations 2013, 
SI 2013/511, regs 10(2), 15(2). 

6 Criminal Legal Aid (Recovery of Defence Costs Orders) Regulations 2013, SI 2013/511, 
reg 10(1). The court must take these financial resources of the represented party into account 
when determining the amount payable in respect of a determination made under these 
provisions unless it considers that there are exceptional circumstances that justify not taking 
such resources into account: reg 15(1). Provision is made in connection with the calculation of 
an individual or legal person’s financial resources for these purposes: see regs 12-14, 16, 17. 

7 Те an individual who is under the age of 18 on the date on which the application for a 
determination by the Director or the court under the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 s 16 is made: see the Criminal Legal Aid (Recovery of Defence Costs 
Orders) Regulations 2013, SI 2013/511, reg 7. 

8 See the Criminal Legal Aid (Recovery of Defence Costs Orders) Regulations 2013, SI 2013/511, 
reg 8. 

9 Je under the Social Security Contributions and Benefits Act 1992 s 124: see WELFARE BENEFITS 
AND STATE PENSIONS vol 104 (2014) PARA 293. 

10 Ie under the Jobseekers Act 1995: see WELFARE BENEFITS AND STATE PENSIONS vol 104 (2014) 
PARA 262 et seq. 

11 Ie under the State Pension Credit Act 2002 s 1(3)(а): see WELFARE BENEFITS AND STATE 
PENSIONS vol 104 (2014) PARA 236. 

12 le under the Welfare Reform Act 2007 Pt 1 (ss 1-29): see WELFARE BENEFITS AND STATE 
PENSIONS vol 104 (2014) PARA 252 et seq. 

13 Ie under the Welfare Reform Act 2012 Pt 1 (ss 1—43): see WELFARE BENEFITS AND STATE 
PENSIONS vol 104 (2014) PARA 45 et seq. 

14 See the Criminal Legal Aid (Recovery of Defence Costs Orders) Regulations 2013, SI 2013/511, 
reg 9. 

15 See the Criminal Legal Aid (Recovery of Defence Costs Orders) Regulations 2013, SI 2013/511, 
reg 19. 

16 The Legal Aid Agency may recover any overdue amounts payable in respect of a determination 
made under these provisions summarily as a civil debt and, if the High Court or a county court 
so orders on the application of the Agency, as if they were payable under an order of the court 
in question: Criminal Legal Aid (Recovery of Defence Costs Orders) Regulations 2013, 
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SI 2013/511, reg 20(1). Where the Agency incurs costs in connection with the enforcement of an 
obligation to make a payment in respect of a determination made under these provisions, those 
costs may be added to the amount payable by the individual: reg 20(2). 

The Legal Aid Agency is the body established by the Lord Chancellor for the purpose of 
providing civil and criminal legal aid and advice in England and Wales: see PARAS 155-157. 


(ii) Choice of Representative 


48. Right to select representative. An individual or legal person who 
qualifies! for representation for the purposes of criminal proceedings? may select 
any representative or representatives willing to act for him or ИЗ, and where an 
individual or legal person exercises that right, representation by the selected 
representative or representatives is to be ауаПа е? for the purposes of the 
proceedings?. The right to select a representative is exercisable on application to 
the court before which the proceedings are taking place ог are to take place’: it is 
not, however, absolute, and there are statutory limitations on: 

(1) the selection of a provider by co-defendants’; 

(2) the selection of a provider in place of the original provider’; 

(3) choosing a provider following the withdrawal of a determination?; and 

(4) the right to select advocates and Queen's Counsel in court 

proceedings!?, 

There are also restrictions on which providers may be selected pursuant to 
these provisions: in the generality of criminal proceedings, the selected person 
must be either employed for the purpose or specifically permitted to provide 
representation!!, 


1 Те under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1 (ss 1-43). 

2 Ie the services consisting of representation in criminal proceedings required to be made available 
to individuals under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 16 and 
(in exceptional cases) to legal persons under Sch 3 para 5: see s 1(2)(b); and PARAS 3, 19, 20. As 
to the meaning of 'representation' see PARA 16 note 3. 

3 Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 27(4), Sch 3 para 9(1), (2). This 

right is subject to the Criminal Legal Aid (Determinations by a Court and Choice of 

Representative) Regulations 2013, SI 2013/614, РЕЗ (regs 10-24) (see the text and notes 4-12; 

and PARAS 49-53): Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 27(4); 

Criminal Legal Aid (Determinations by а Court and Choice of Representative) 

Regulations 2013, SI 2013/614, regs 10, 24. For the scope of the power to make regulations 

about the choice of representative see the Legal Aid, Sentencing and Punishment of Offenders 

Act 2012 s 27(6)-(10) (see also Sch 3 para 4(3), (4) (application and modification for legal 

persons: see PARA 20)). See also s 27(1)-(3) (concerning the powers of the Lord Chancellor to 

make legal services available); and PARA 6. 

See note 1. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 27(5). These provisions are an 

exception to the general provision that an individual or legal person in receipt of legal aid 

cannot choose his or its representative: see s 27(1)-(3); and PARA 6. As to providers of legally 

aided work generally see PARAS 158-163. 

6 Те the ‘relevant court: Criminal Legal Aid (Determinations by a Court and Choice of 
Representative) Regulations 2013, SI 2013/614, reg 2. The court may make a determination 
under Pt 3 only if it has considered an application made in writing by the individual or legal 
person seeking the determination, specifying what the court is being asked to determine and the 
grounds upon which it is being asked to do so: reg 11(1), (2). When it makes a determination 
under Pt 3 the court must give reasons: reg 11(3). 

7 See the Criminal Legal Aid (Determinations by a Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 13; and PARA 49. 

8 See the Criminal Legal Aid (Determinations by a Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 14; and PARA 50. 

9 See the Criminal Legal Aid (Determinations by a Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 15; and PARA 51. 
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10 See the Criminal Legal Aid (Determinations by a Court and Choice of Representative) 
Regulations 2013, SI 2013/614, regs 16-23; and PARAS 52, 53. 

11 In relation to any criminal proceedings described in the Legal Aid, Sentencing and Punishment 
of Offenders Act 2012 s 14(a)-(f), (В) (criminal proceedings: see PARA 16), the right of an 
individual conferred by s 27(4) (see the text and notes 1-3) does not include the right to select a 
provider unless the provider is employed by the Legal Aid Agency to provide criminal legal aid, 
is permitted to provide criminal legal aid to the individual or legal person under the 
arrangements the Agency has made with the provider, or is representing the individual or legal 
person before the Court of Appeal in an appeal against a decision of the Upper Tribunal in 
proceedings in respect of a decision of the Financial Conduct Authority, a decision of the 
Prudential Regulation Authority, the Bank of England, or a person in relation to the assessment 
of any compensation or consideration under the Banking (Special Provisions) Act 2008 or the 
Banking Act 2009: Criminal Legal Aid (Determinations by a Court and Choice of 
Representative) Regulations 2013, SI 2013/614, reg 12. As to the Public Defender Service (a 
salaried criminal defence service established for the purpose of providing independent advice, 
assistance and representation on criminal matters) see PARA 159. 

The Legal Aid Agency is the body established by the Lord Chancellor for the purpose of 
providing civil and criminal legal aid and advice in England and Wales: see PARAS 155-157. As 
to the meaning of ‘provider’ see PARA 26 note 4. As to the financial authorities and proceedings 
referred to above see FINANCIAL SERVICES AND INSTITUTIONS. 


49. Restriction on co-defendants’ right to select provider. Where criminal 
proceedings! involve co-defendants, the right of a legally-aided individual or 
legal person to select a representative? does not include the right to select a 
provider* who is not also instructed by the individual’s co-defendant (or by one 
of the individual’s co-defendants, if there is more than one) unless the relevant 
court? or the Director of Legal Aid Casework® determines that there is or is likely 
to be a conflict of interest between the individual and that co-defendant’. This 
restriction does not apply where the provider selected by the individual is an 
advocate’. 


1 As to the meaning of ‘criminal proceedings’ see РАКА 16. 
‘Co-defendants’ means defendants whose cases are to be heard together: Criminal Legal Aid 
(Determinations by a Court and Choice of Representative) Regulations 2013, SI 2013/614, 
reg 13(3). 

3 Ie the right conferred by the Legal Aid, Sentencing and Punishment of Offenders Act 2012 
s 27(4), Sch 3 para 9(1), (2): see PARA 48. 


4 As to the meaning of ‘provider’ see PARA 26 note 4. 

5 Те Ше court before which proceedings аге taking place or are to take place: see PARA 48 note 6. 

6 As то the Director see РАКА 157. 

7 Criminal Legal Aid (Determinations by a Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 13(1). 

8 Criminal Legal Aid (Determinations by a Court and Choice of Representative) 


Regulations 2013, SI 2013/614, reg 13(2). ‘Advocate’ means a person who is an authorised 
person for the purposes of the Legal Services Act 2007 s 18 (see LEGAL PROFESSIONS vol 65 
(2015) PARA 356) in relation to the exercise of a right of audience: Criminal Legal Aid 
(Determinations by a Court and Choice of Representative) Regulations 2013, SI 2013/614, 
reg 2. 


50. Restriction on right to change selected provider. Where an individual or 
legal person has selected a provider! in criminal proceedings’, the right of a 
legally-aided individual or legal person to select a representative? does not 
include a right to select a provider in place of the original provider*, although the 
relevant court? may determine that the individual or legal person can select a 
provider in place of the original provider if: 
(1) it determines either that there has been a breakdown in the relationship 
between the individual or legal person and the original provider such 
that effective representation can no longer be provided by the original 
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provider$, or that there is some other compelling reason why effective 
representation can no longer be provided by the original provider’; or 

(2) и determines that the original provider either considers there to be a 
duty to withdraw from the case in accordance with his professional 
rules of conduct? or is no longer able to represent the individual through 
circumstances outside his control’. 


As to the meaning of ‘provider’ see РАКА 26 note 4. 

As to the meaning of ‘criminal proceedings’ see PARA 16. 

le the right conferred by the Legal Aid, Sentencing and Punishment of Offenders Act 2012 

s 27(4), Sch 3 para 9(1), (2): see PARA 48. 

4 Criminal Legal Aid (Determinations by a Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 14(1). 

5 Te the court before which proceedings are taking place or are to take place: see PARA 48 note 6. 

6 Criminal Legal Aid (Determinations by a Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 14(2), (3)(a). 

7 Criminal Legal Aid (Determinations by a Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 14(3)(b). In the context of the legal aid system that 
previously operated under the Access to Justice Act 1999 Pt 1 (ss 1-26) (repealed) (see PARA 2), 
under which the representative was required to provide details of the nature of such a 
breakdown, it was held that where those details could not be supplied the assisted person could 
not rely on their absence for the purpose of contending that some other substantial compelling 
reason existed: see К v Iqbal [2011] EWCA Crim 1294, [2011] 2 Cr App Rep 250. See also, 
concerning the transfer of a legal representation order in cases of breakdown, R v Greaves 
[2008] EWCA Crim 647, (2008) Times, 28 April, [2008] All ER (D) 389 (Apr). 

8 Criminal Legal Aid (Determinations by а Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 14(4)(a)(i). The court may determine that the individual or 
legal person can select a provider in these circumstances only after the original provider has 
supplied it with details as to the nature of any such duty to withdraw from the case: 
reg 14(4)(b)(i). 

9 Criminal Legal Aid (Determinations by а Court and Choice of Representative) 

Regulations 2013, SI 2013/614, reg 14(4)(a)(ii). The court may determine that the individual or 

legal person can select a provider in these circumstances only after the original provider has 

supplied it with details as to the particular circumstances that render the provider unable to 
represent the individual: reg 14(4)(b)(ii). 


U Ne 


51. Choosing a provider following the withdrawal of a determination. Where 
a determination relating to an individual or legal person’s eligibility for criminal 
legal aid in the form of representation! is withdrawn? and a subsequent 
determination? that the individual or legal person qualifies for representation is 
made in respect of the same proceedings*, the right of an individual or legal 
person to select a representative? does not include а right to select a provider 
other than the provider named in the original representation order’. The relevant 
court? may, however, determine that the individual or legal person can select a 
provider other than the provider named in the original representation order if it 
determines that there are good reasons why a different provider should be 
selected?. 


1 le a determination as to eligibility for the services consisting of representation in criminal 
proceedings required to be made available to individuals under the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 s 16 and (in exceptional cases) to legal persons under Sch 3 
para 5: see s 1(2)(b); and PARAS 3, 19, 20. As to the making of determinations see PARA 35. As 
to the meaning of ‘representation’ see РАКА 16 note 3. 

2 Ie in accordance with the Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 26 or 

the Criminal Legal Aid (Determinations by a Court and Choice of Representative) 

Regulations 2013, SI 2013/614, reg 9: see PARA 43. 

Ie under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 16 (see PARA 19). 

4 Criminal Legal Aid (Determinations by а Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 15(1). 


<> 
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5 le the right conferred by the Legal Aid, Sentencing and Punishment of Offenders Act 2012 
s 27(4), Sch 3 para 9(1), (2): see PARA 48. 

6 As to the meaning of ‘provider’ see PARA 26 note 4. 

7 Criminal Legal Aid (Determinations by а Court and Choice of Representative) 

Regulations 2013, SI 2013/614, reg 15(2). As to the meaning of ‘representation order’ see PARA 

41 note 4. 

le the court before which proceedings are taking place or are to take place: see PARA 48 note 6. 

Criminal Legal Aid (Determinations by а Court and Choice of Representative) 

Regulations 2013, SI 2013/614, reg 15(3). 


хо со 


52. Right to select an advocate in magistrates’ court proceedings. In relation 
to any criminal proceedings! before a magistrates’ court, the right of an 
individual or legal person to select a representative? does not include a right to 
select ап advocate?, although the relevant court* may determine that the 
individual or legal person can select an advocate if the proceedings relate to an 
extradition hearing? or an indictable offence and the court determines that 
because there are circumstances which make the proceedings unusually grave or 
difficult, representation by an advocate would be desirable". Where the court 
makes such a determination, the right to select an advocate does not include a 
right to select а Queen's Counsel or more than one advocate* unless the 
individual is the subject of an extradition hearing? or the court determines that 
the individual could not be adequately represented except by a Queen's Counsel 
or more than one advocate!?, in which case the court may make a determination 
accordingly!!. 

1 As to the meaning of ‘criminal proceedings’ see PARA 16. 

2 Те the right conferred by the Legal Aid, Sentencing and Punishment of Offenders Act 2012 

s 27(4), Sch 3 para 9(1), (2): see PARA 48. 


3 Criminal Legal Aid (Determinations by а Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 16(1). As to the meaning of 'advocate' see PARA 49 note 8. 


4 Te the court before which proceedings are taking place or are to take place: see РАКА 48 note 6. 

5 lean extradition hearing under the Extradition Act 2003: see EXTRADITION vol 47 (2014) PARAS 
674, 708. 

6 Criminal Legal Aid (Determinations by a Court and Choice of Representative) 


Regulations 2013, SI 2013/614, reg 16(2)(a). See R (on the application of Taylor) v City of 
Westminster Magistrates’ Court [2009] EWHC 1498 (Admin), 173 JP 405, [2009] All ER (D) 
11 (Jun), DC (decided in the context of the legal aid system that previously operated under the 
Access to Justice Act 1999 Pt 1 (ss 1-26) (repealed) (see PARA 2)) (confiscation enforcement 
proceedings did not constitute an ‘indictable offence’). . 

7 Criminal Legal Aid (Determinations by a Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 16(2)(b). 

8 Criminal Legal Aid (Determinations by a Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 17(1). 

9 Criminal Legal Aid (Determinations by a Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 17(2)(a). 

10 Criminal Legal Aid (Determinations by a Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 17(2)(b). 

11 Criminal Legal Aid (Determinations by a Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 17(2). 


53. Right to select an advocate or Queen’s Counsel in other proceedings. In 
relation to any criminal proceedings! not before a magistrates’ court, the right of 
an individual or legal person to select a representative? does not include a right 
to select a Queen's Counsel or more than one advocate?. However, the relevant 
court^ may determine that the individual or legal person can select a Queen's 
Counsel, or two junior advocates), or a Queen's Counsel and a junior advocate, 
if the case involves substantial novel or complex issues of law or fact which 
could not otherwise be adequately presented$. There are different requirements 
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relating to the selection of a Queen's Counsel’, two junior advocates?, and а 
Queen's Counsel and a junior advocate?. The court may also determine that an 
individual or legal person can select three advocates if the proceedings relate to a 
prosecution brought by the Serious Fraud Office and the court determines that 
three advocates are required to represent the individual!?. 

The right of an individual or legal person to select a representative does not 
include a right to select: 


(1) two junior advocates, unless the relevant court determines that the 
individual could not be adequately represented by a junior advocate and 
a noting јипіог!!; 

(2) a Queen's Counsel assisted by a junior advocate, unless the relevant 
court determines that the individual could not be adequately represented 
by a Queen's Counsel assisted by a noting junior??; 


(3) three junior advocates, unless the relevant court determines that the 
individual could not be adequately represented by two junior advocates 
and a noting junior??; 


(4) two junior advocates and a noting junior, unless the relevant court 
determines that the individual could not be adequately represented by a 
junior advocate and two noting juniors!^; 


(5) а Queen's Counsel assisted by two junior advocates, unless the relevant 
court determines that the individual could not be adequately represented 
by a Queen's Counsel assisted by a junior advocate and a noting 
junior!5; or 

(6) a Queen's Counsel assisted by a junior advocate and a noting junior, 
unless the relevant court determines that the individual could not be 
adequately represented by a Queen's Counsel assisted by two noting 
juniors!$, 

The Director of Legal Aid Casework!” may determine! that an individual can 
select a Queen's Counsel without a junior advocate if the proceedings are a trial 
for murder!? and?? that an individual or legal person can select а Queen's 
Counsel with one junior advocate if the prosecution is brought by the Serious 
Fraud Office?!. 


1 As to the meaning of ‘criminal proceedings’ see PARA 16. 

2 Те the right conferred by the Legal Aid, Sentencing and Punishment of Offenders Act 2012 
s 27(4), Sch 3 para 9(1), (2): see PARA 48. 

3 Criminal Legal Aid (Determinations by а Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 18(1). As to the meaning of ‘advocate’ see PARA 49 note 8, 

4 Те the court before which proceedings are taking place or are to take place: see PARA 48 note 6. 
Where a determination that an individual is entitled to select a Queen’s Counsel or more than 
one advocate falls to be made in the course of a trial or a preliminary hearing, pre-trial review or 
plea and directions hearing, it may only be made by the judge who has been assigned as the trial 
judge: Criminal Legal Aid (Determinations by a Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 19(1)(a) (reg 19 substituted by SI 2013/2814). Where a trial 
judge has not been assigned the determination must be made by a High Court judge (Criminal 
Legal Aid (Determinations by a Court and Choice of Representative) Regulations 2013, 
SI 2013/614, reg 19(1)(b)(i) (as so substituted)) or by a resident judge of the Crown Court or, in 
the absence of a resident judge, a judge nominated by a resident judge of the Crown Court for 
the purpose of making such a determination (reg 19(1)(b)(ii) (as so substituted)). A 
determination made by a judge referred to in reg 19(1)(a) or (b)(ii) does not take effect unless it 
is approved by a presiding judge of the circuit or by a judge nominated by a presiding judge of 
the circuit for the purpose of giving such approval: reg 19(2) (as so substituted). Where the 
proceedings are in the Court of Appeal, the determination may only be made by the Registrar of 
Criminal Appeals, a High Court judge or a judge of the Court of Appeal: reg 19(1)(c) (as so 
substituted). 
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‘Junior advocate’ means any advocate who is not a Queen's Counsel: Criminal Legal Aid 
(Determinations by a Court and Choice of Representative) Regulations 2018 516201676145 
тер 2. 

Criminal Legal Aid (Determinations by a Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 18(2)-(4). For the purposes of making a determination 
under reg 18, the relevant court may require from any advocate already assigned to the 
individual a written opinion on the representation needed to adequately present the case: reg 21. 
The court may determine that ап individual or legal person can select a Queen's Counsel if that 
individual or legal person's case involves substantial novel or complex issues of law or fact 
which could not be adequately presented except by a Queen's Counsel and if either the 
exceptional condition (ie, in relation to particular criminal proceedings, that the individual or 
legal person's case is exceptional compared with the generality of cases involving similar 
offences) or the counsel condition (ie, in relation to particular criminal proceedings, that a 
Queen's Counsel or senior Treasury Counsel has been instructed on behalf of the prosecution) is 
met: Criminal Legal Aid (Determinations by a Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 18(2), (7). Nothing in reg 18 permits an individual or legal 
person to select more than one Queen's Counsel: reg 20. 

The court may determine that an individual or legal person can select two junior advocates if 
that individual or legal person's case involves substantial novel or complex issues of law or fact 
which could not be adequately presented by a single advocate, including a Queen's Counsel 
alone, and either the exceptional condition or the prosecution condition (ie, in relation to 
particular criminal proceedings, either: (1) two or more advocates have been instructed on 
behalf of the prosecution and the court is satisfied that the individual Will be, or will be likely to 
be, prejudiced if they too are not represented by two or more advocates; (2) the number of 
prosecution witnesses exceeds 80; or (3) the number of pages of prosecution evidence exceeds 
1000) is met: Criminal Legal Aid (Determinations by a Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 18(3), (7). In this context ‘ргозесийоп evidence' means all 
witness statements, documentary and pictorial exhibits and records of interview with the 
individual or legal person and with any other defendants which form part of the committal or 
served prosecution documents or are included in any notice of additional evidence: reg 18(7). 
The court may determine that an individual or legal person can select a Queen's Counsel and a 
junior advocate if that individual or legal person's case involves substantial novel or complex 
issues of law or fact which could not be adequately presented except by a Queen's Counsel 
assisted by a junior advocate and either the exceptional condition is met or the counsel 
condition and the prosecution condition are met: Criminal Legal Aid (Determinations by a 
Court and Choice of Representative) Regulations 2013, SI 2013/614, reg 18(4). 

Criminal Legal Aid (Determinations by a Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 18(5). If the proceedings described in reg 18(5) are in the 
Crown Court, that court must also determine that the individual or legal person's case involves 
substantial novel or complex issues of law or fact which could not be adequately presented by 
two junior advocates, or by a Queen's Counsel assisted by a junior advocate, and either the 
exceptional condition or the prosecution condition is met: reg 18(6). 

Criminal Legal Aid (Determinations by а Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 23(1)(a). 

Criminal Legal Aid (Determinations by а Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 23(1)(b). 

Criminal Legal Aid (Determinations by а Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 23(1)(c). ‘Noting junior’ means a junior advocate whose 
instructions include (but are not limited to) taking a note of the proceedings: reg 23(2). 
Criminal Legal Aid (Determinations by a Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 23(1)(d). 

Criminal Legal Aid (Determinations by a Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 23(1)(e). 

Criminal Legal Aid (Determinations by a Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 23(1)(f). 

А to the Director see PARA 157. 

Ie upon the committal, transfer or sending for trial of an individual. 

Criminal Legal Aid (Determinations by a Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 22(1). 

Ie upon receipt of a notice of transfer of an individual's case under the Criminal Justice Act 1987 
$ 4 (see CRIMINAL PROCEDURE vol 27 (2010) PARAS 298, 299). 

Criminal Legal Aid (Determinations by a Court and Choice of Representative) 
Regulations 2013, SI 2013/614, reg 22(2). 
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3. CIVIL LEGAL AID 
(1) SCOPE OF CIVIL LEGAL AID 


54. Qualifying for civil legal aid. "Whether an individual or legal person 
qualifies for civil legal aid! will depend upon a consideration of the merits of his 
case? and an assessment of his financial resources?. As a rule, provided the 
matter in question is one in relation to which legal aid may be made available? 
and the merits criteria? are met, an individual will qualify if his gross monthly 
income does not exceed £2,657 or his disposable capital does not exceed 
£8,000°, and a legal person will qualify if its disposable income does not exceed 
£733 a month or its disposable capital does not exceed that same £8,000 figure". 
However, both individuals and legal persons may be required to make 
contributions (again depending on the level of their disposable income and 
capital) towards the cost of legal services made available to them?. Individuals on 
certain welfare benefits may be relieved from means testing and from the liability 
to make contributions?, and the eligibility limits for both individuals and legal 
persons may in some circumstances be waived altogether!?. Certain legal services 
are to be provided without a determination as to the applicant's financial 
resources!!, A statutory charge may be levied on property recovered through 
funded work, in order that sums expended may be recovered ?. Provision is also 
made in connection with costs??. 

These provisions apply to all applications for civil legal aid made on or after 
Јерг! 2013. 


1 Ie for the ‘civil legal services’ required to be made available to individuals and legal persons 
pursuant to the Legal Aid, Sentencing and Punishment of Offenders Act 2012 ss 9, 10, Sch 1, 
Sch 3 para 3: see s 1(2)(a); and PARAS 4, 56, 59, 60. As to the meanings of ‘legal services’ and 
‘civil legal services’ see PARA 55. As to the requirement to provide civil legal aid see PARA 1. 

2 This includes a consideration of the applicant's conduct and, where applicable, his 
circumstances: see the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 11(1)(b), 
Sch 3 para 3(2), (4); and PARAS 105-108. 

3 See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 ss 11(1)(a), 21(1), Sch 3 
para 6; the Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, 
SI 2013/480, reg 4(1); and PARAS 105-108 (merits), 138 et seq (financial resources). 

4  Asto the matters in respect of which civil legal aid is available see the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 Sch 1 Pt 1; and PARA 56. Legal aid is also available for 
advocacy in specified circumstances: and PARA 58. See also PARA 59 (availability of civil legal aid 
to an individual in exceptional cases and in the wider public interest). As to the matters in 
respect of which civil legal aid is not available see Sch 1 Pt 2; and PARA 57. The work permitted 
to be done for a legally aided person depends on the level of funding for which his case is eligible 
(see PARA 63), and the means of delivery of funded work depends on the matter in connection 
with which civil legal aid is required and the nature of the services to be provided (see PARA 64). 

5 Аз to the merits criteria (of which there are two forms: Ше ‘general merits criteria’ and the 
*specific merits criteria") see PARA 62. 

6 See the Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, 
SI 2013/480, regs 7(4), 8(2); and PARA 141. 

7 See the Legal Aid (Financial Resources and Payment for Services) (Legal Persons) 
Regulations 2013, SI 2013/512, reg 11(1), (2); and PARA 142. 

8 See фе Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 23(1); the Civil Legal Aid 
(Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, regs 44—47; the 
Legal Aid (Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, 
SI 2013/512, regs 29—32; and PARA 143. 

9 See the Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, 
SI 2013/480, reg 6; and PARA 144. 

10 See the Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, 
SI 2013/480, regs 9-12; the Legal Aid (Financial Resources and Payment for Services) (Legal 
Persons) Regulations 2013, SI 2013/512, reg 12; and PARAS 146-149. 
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See the Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, 
SI 2013/480, reg 5; the Legal Aid (Financial Resources and Payment for Services) (Legal 
Persons) Regulations 2013, SI 2013/512, reg 10; and PARAS 138-140. 

See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 25; the Civil Legal Aid 
(Statutory Charge) Regulations 2013, SI 2013/503; and PARAS 150-153. 

See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 26; the Civil Legal Aid 
(Costs) Regulations 2013, SI 2013/611; and PARA 154. 

See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 (Commencement No 6) 
Order 2013, SI 2013/453. Earlier applications continue to be governed by the Access to Justice 
Act 1999 Pt 1 (ss 1-26) (repealed, subject to these savings, by the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 Sch 5 Pt 1 para 51) or by the Legal Aid Act 1988 (repealed 
by the Access to Justice Act 1999 Sch 15 Pt 1), depending on the date they were made: see the 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 (Consequential, Transitional and 
Saving Provisions) Regulations 2013, SI 2013/534, regs 6-8. 


.  'Legal services’ and ‘civil legal services’. ‘Legal services’ means! the 


lowing types of services: 

(1) providing advice as to how the law applies in particular circumstances?; 

(2) providing advice and assistance in relation to legal proceedings"; 

(3) providing other advice and assistance in relation to the prevention of 
disputes about legal rights or duties (‘legal disputes’) or the settlement 
or other resolution of legal disputes*; and ще 

(4) providing advice and assistance in relation to the enforcement of 
decisions in legal proceedings or other decisions by which legal disputes 
are resolved’. 

The services described above include, in particular, advice and assistance in 


the form of: 


(a)  representation$; and 
(b) mediation and other forms of dispute resolution". 
*Civil legal services" means any legal services other than the types of advice, 


assistance and representation that are required to be made available? in 
connection with the provision of criminal legal aid?. 


1 
2 
3 
4 
5 
6 


7 
8 


хо 


56. 


le for the purposes of the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1 
(ss 1-43). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 8(1)(a). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 8(1)(b). ‘Legal proceedings’ 
means proceedings before a court or tribunal: s 42(1). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 8(1)(c). 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 8(1)(d). 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 8(2)(a). As to the meaning of 
‘representation’ see PARA 16 note 3. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 8(2)(b). 

Ie under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 ss 13, 15, 16 (see 
PARAS 17-20). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 8(3). As to the provision of 
criminal legal aid see PARAS 15—53. 


Matters in respect of which civil legal aid is available. Civil legal aid! is 


available to an individual or legal person? where it concerns?: 


(1) child protection, supervision and саге“; 
) the unlawful removal of children?; 
) custody and child abduction$; 
) child maintenance’; 
(5) special educational needs*; 
) barring and safeguarding’; 
) mental health and mental capacity!?; 
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(8) clinical negligence and severely disabled infants!!; 
(9) community care services??; 
(10) grants for the provision of facilities for disabled persons’; 
(11) welfare appeals!^; 
(12) equality?; 
(13) family disputes and domestic violence’; 
(14) housing, homelessness and unsafe dwellings!"; 
(15) forced marriage!; 
(16) immigration and asylum!?; 
(17) human trafficking?°; 
(18) quasi-criminal injunctions?!; 
(19) victims of sexual offences??; 
(20) proceeds of crime??; 
(21) terrorism prevention and investigation?^; 
(22) inquests?5; 
(23) environmental pollution?$; 
(24) habeas corpus, judicial review and abuse of executive powers?’; 
(25) certain cross-border disputes within the EU?5; and 
(26) services provided in relation to the identification of a proposed 


defendant or respondent in connection with the provision of services 
described above for which the individual in question has qualified??. 
Additional legal services may be available where the Director of Legal Aid 


Casework?? has made an 'exceptional case determination' (ie for the purpose of 
safeguarding an individual's enforceable EU rights) or a *wider public interest 
determination’ (which provides for the availability of advocacy services in 
inquests)?!'. The availability of civil legal aid will depend оп a determination by 
the Director as to whether the individual qualifies?? for the service??, and is 
subject to the statutory exclusions?*. 


А decision to fund a successful litigant carries something close to an assurance 


that he would continue to be supported in any subsequent appeal by the 
unsuccessful party?*. 


1 


Ie the civil legal services described in the Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 Sch 1 Pt 1 (see the text and notes 2-29): s 9(1)(a). As to the meanings of ‘legal services’ 
and ‘civil legal services’ see PARA 55. Civil legal aid not comprising the civil legal services 
referred to in these provisions may also be available to individuals in exceptional cases: see s 10; 
and PARA 59. As a rule the legal services which are required to be made available to an 
individual do not include services relating to any law other than the law of England and Wales: 
see s 32(1); and PARA 61. As to the matters in respect of which civil legal aid is not available see 
PARA 57. As to the work which is permitted to be done for a legally aided person, depending on 
the level of funding for which he is eligible, see PARA 63. 

Civil legal services are available (in exceptional cases) to legal persons pursuant to the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 Sch 3 para 3: see PARA 60. 

le where it comprises the civil legal services described in the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 Sch 1 Pt 1: see the text and notes 4-29. For these purposes, 
civil legal services are described in Sch 1 Pt 1 if they are described in one of the paragraphs 
thereof (other than in an exclusion), even if they are (expressly or impliedly) excluded from 
another paragraph thereof: Sch 1 Pt 4 para 1. References in Sch 1 to an Act or instrument, or a 
provision of an Act or instrument, are references to the Act, instrument or provision as amended 
from time to time and include the Act, instrument or provision as applied by another Act or 
instrument (with or without modifications) (Sch 1 Pt 4 para 2); references in Sch 1 to services 
provided in relation to an act, omission or other matter of a particular description (however 
expressed) include services provided in relation to an act, omission or other matter alleged to be 
of that description (Sch 1 Pt 4 para 3); and references in Sch 1 to services provided in relation to 
proceedings, orders and other matters include services provided when such proceedings, orders 
and matters are contemplated (Sch 1 Pt 4 para 4). Where a paragraph of Sch 1 Pt 1 or Pt 2 
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describes services that consist of or include services provided in relation to proceedings, the 
description is to be treated as including, in particular, services provided in relation to related bail 
proceedings, services provided in relation to preliminary or incidental proceedings, services 
provided in relation to a related appeal or reference to a court, tribunal or other person, and 
services provided in relation to the enforcement of decisions in the proceedings: Sch 1 Pt 4 
para 5(1). 

In connection with the scope of civil legal aid under the Гера! Aid, Sentencing and 
Punishment of Offenders Act 2012 see further Lord Chancellor’s Guidance Under Section 4 of 
the Legal Aid, Sentencing and Punishment of Offenders Act 2012 (June 2014) para 3. 

See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 paras 1, 13; and 
PARA 65. 

See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 10; and 
PARA 66. 

See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 17; and 
PARA 67. 

See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 18; and 
PARA 68. 

See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 2; and 
PARA 69. 

See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 бб ТЕРЕ 1 paras 34,9; 
and PARA 70. ‘Barring’ refers to persons being disallowed from participating in certain activities 
involving children or vulnerable adults pursuant to the Safeguarding Vulnerable Groups 
Act 2006: see SOCIAL SERVICES AND COMMUNITY CARE vol 95 (2013)*PARA 159 et seq. 

See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 5; and 
PARA 71. 

See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 23; and 
PARA 72. 

See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 6; and 
PARA 73. 

See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 7; and 
PARA 73. 

See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 8; and 
PARA 74. 

See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 43; and 
PARA 75. 

See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 paras 11, 12, 
14, 15; and PARA 76. 

See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 paras 33-35; 
and PARA 77. 

See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 16; and 
PARA 78. 

See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 paras 24-31; 
and PARA 79. 

See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 32; and 
PARA 80. 

See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 paras 36-38; 
and PARA 81. 

See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 39; and 
PARA 82. 

See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 40; and 
PARA 83. 

See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 45; and 
PARA 84. 

See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 41; and 
PARA 85. Additional advocacy services in inquests will also be available where the Director has 
made a ‘wider public interest determination’: see s 10(1), (4)-(6); and PARA 85. 

See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 42; and 
PARA 86. 

See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 paras 19-22; 
and PARA 87. 

See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 44; and 
PARA 88. 
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Civil Legal Aid (Connected Matters) Regulations 2013, SI 2013/451, reg 3 (made under the 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 46). Such services 
are not subject to the exclusions in Sch 1 Pt 2 paras 11, 13 or 14 (see PARA 57): Civil Legal Aid 
(Connected Matters) Regulations 2013, SI 2013/451, reg 4. 

As to the Director see PARA 157. 

See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 10; and PARA 59. As to 
an individual or legal person's enforceable EU rights see EUROPEAN UNION vol 47A (2014) PARA 
109. 

Ie in accordance with the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1 
(ss 1-43). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 9(1)(b). 

See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 2 (excluded 
services: see PARA 57) and Sch 1 Pt 3 (exclusions and exceptions relating to advocacy: see PARA 
58). 

See К (on the application of E) v Governing Body of JFS (No 2); В (on the application of E) v 
Office of the Schools Adjudicator (No 2) [2009] UKSC 1, [2010] 1 АП ER 1 (decided in the 
context of the legal aid system that previously operated under the Access to Justice Act 1999 
Pt 1 (ss 1-26) (repealed) (see PARA 2)). 


Matters in respect of which civil legal aid is not available. Civil legal aid! 


is not available to an individual or legal person? where it includes civil legal 
services provided in relation to?: 


(1) personal injury or death’; 
а claim in tort in respect of negligence?; 
a claim in tort in respect of assault, battery or false imprisonment$; 
a claim in tort in respect of trespass to goods"; 
а claim in tort in respect of trespass to land®; 
damage to property?; 
defamation or malicious falsehood!?; 
a claim in tort in respect of breach of statutory duty!!; 
conveyancing’; 
) the making of wills!?; 
) matters of trust Ја“ !; 
) a claim for damages in respect of a breach of Convention rights!? by а 
public authority!$; 
matters of company or partnership Іам!”; 
4) matters arising out of or in connection with the establishment, 
operation or termination of a business by an individual!5; 
(15) specified benefits, allowances, payments, credits or pensions!?; 
(16) compensation under the Criminal Injuries Compensation Scheme”; 
(17) changing an individual's name?!; and 
(18) judicial review of an enactment, decision, act or omission??. 
There is no provision in the legislation?? restricting the availability of civil 
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legal aid to individuals who satisfy a United Kingdom residence test?^. 


1 


2 


le civil legal services: see the Legal Aid, Sentencing and Punishment of Offenders Act 2012 
s 1(2)(a); and PARA 4. As to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 
As to the circumstances in which civil legal aid is required to be made available to individuals 
and (in exceptional cases) legal persons see the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 s 9, Sch 3 para 3; and PARAS 56, 60. See also s 10; and PARA 59 (additional 
availability of civil legal aid in exceptional circumstances). 

Ie except to the extent that the Legal Aid, Sentencing and Punishment of Offenders Act 2012 
Sch 1 Pt 1 (see PARA 56) provides otherwise: Sch 1 Pt 2. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 2 para 1. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 2 para 2. See 
NEGLIGENCE vol 78 (2010) PARA 1 et seq; TORT vol 97 (2010) PARA 491. 
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17 
18 


19 


20 


21 
22 


23 
24 


Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 2 para 3. See TORT 
vol 97 (2010) PARAS 526-555. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 2 para 4. See TORT 
vol 97 (2010) PARAS 600-606. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 2 para 5. See TORT 
vol 97 (2010) PARAS 562—591. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 2 para 6. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 2 para 75ге 
DEFAMATION vol 32 (2012) PARA 501 et seq. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 2 para 8. See TORT 
vol 97 (2010) PARAS 495—516. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 2 para 9. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 2 para 10. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 2 para 11. 

As to the meaning of ‘Convention rights’ see PARA 20 note 4. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 2 para 12(1). As to the 
meaning of ‘public authority’ see the Human Rights Act 1998 s 6; and RIGHTS AND FREEDOMS 
vol 88A (2013) PARAS 24-26 (definition applied by the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 Sch 1 Pt 2 para 12(2)). Civil legal services provided in relation to a claim for 
damages in respect of a breach of Convention rights by a public authority are excluded from the 
scope of the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1 to the extent that 
the claim is made in reliance on the Human Rights Act 1998 s 7 (jraeeedings: see RIGHTS AND 
FREEDOMS vol 88A (2013) PARAS 27-28): Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 Sch 1 Pt 2 para 12(1). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 2 para 13. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 2 para 14. The civil legal 
services excluded from the scope of Pt 1 pursuant to this provision are civil legal services 
provided to an individual in relation to matters arising out of or in connection with a proposal 
by that individual to establish a business, the carrying on of a business by that individual 
(whether or not the business is being carried on at the time the services are provided), or the 
termination or transfer of a business that was being carried on by that individual; and this 
provision applies only to civil legal services provided to an individual: Sch 1 Pt 2 para 14. 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 2 para 15(1). The civil 
legal services excluded from the scope of Pt 1 pursuant to this provision are civil legal services 
provided in relation to a benefit, allowance, payment credit or pension under the Social Security 
Contributions and Benefits Act 1992, the Jobseekers Act 1995, the State Pension Credit 
Act 2002, the Tax Credits Act 2002, the Welfare Reform Act 2007, the Weltare Reform 
Act 2012, or any other enactment relating to social security (see WELFARE BENEFITS AND STATE 
PENSIONS); the Vaccine Damage Payments Act 1979 (see HEALTH SERVICES vol 54 (2008) PARAS 
829-831) or the Child Maintenance and Other Payments Act 2008 Pt 4 (ss 46-54) (see 
WELFARE BENEFITS AND STATE PENSIONS vol 104 (2014) PARAS 225-228): Legal Aid, Sentencing 
and Punishment of Offenders Act 2012 Sch 1 Pt 2 para 15(1), (2). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 2 para 16. As to the 
Criminal Injuries Compensation Scheme see CRIMINAL PROCEDURE vol 28 (2010) PARAS 
905-922. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 2 para 17. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 2 para 18(1) (Sch 1 Pt 2 
para 18 added by SI 2013/748). For this purpose ‘judicial review’ means the procedure on an 
application for judicial review (see the Senior Courts Act 1981 s 31; and JUDICIAL REVIEW vol 61 
(2010) PARAS 602, 659 et seq), but not including the procedure after the application is treated 
under rules of court as if it were not such an application, and any procedure in which a court, 
tribunal or other person mentioned in the Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 Sch 1 Pt 3 (see PARA 58) is required by an enactment to make a decision applying the 
principles that are applied by the court on an application for judicial review: Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 2 para 18(2) (as so added). 

Ie in the Legal Aid, Sentencing and Punishment of Offenders Act 2012. 

See К (on the application of the Public Law Project) v Secretary of State for Justice [2014] 
EWHC 2365 (Admin), [2014] ELR 372, [2014] All ER (D) 146 (Jul), in which an attempt by the 
United Kingdom government (by way of amendment to the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 Sch 1 Pt 2) to introduce a test whereby an individual 
applying for civil legal services would be required to have been lawfully resident in the United 
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Kingdom, the Channel Islands, the Isle of Man or a British overseas territory for at least 12 
months, was held to be ultra vires the powers to make subordinate legislation under s 9(2) 
(power to add and vary available services). 


58. Civil legal aid for advocacy. The civil legal services! which are required to 


be 


available to an individual or legal person in receipt of civil legal aid? include?: 


(1) advocacy? in proceedings in the Supreme Court?, the Court of Appeal, 


the High Court’, the county court? and, as from a day to be appointed, 
the family court?; 


(2) advocacy in certain proceedings in the Court of Protection!?, the Crown 


Court!!, a magistrates’ court!?, the First-tier Tribunal?, the Upper 
Tribunal!^ and the Employment Appeal Tribunal!5; 


(3) advocacy in proceedings in the Mental Health Review Tribunal for 


Wales'®, the Special Immigration Appeals Commission!” and the 
Proscribed Organisations Appeal Commission!$; 

(4) advocacy in legal proceedings before any person to whom a case is 
referred (in whole or in part) in any of the above proceedings!?; 

(5) | advocacy in bail proceedings before any court which are related to any 
of the above proceedings??; and 

(6) advocacy in proceedings before any person for the enforcement of a 
decision in any of the above proceedings?!. 

Other than as so provided the civil legal services which are required to be 


available to an individual or legal person in receipt of civil legal aid do not 
include advocacy except in so far as those services include?? other types of 
advocacy?3, 
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As to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 

Ie the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and 
PARA 4. 

Ie except to the extent that the Legal Aid, Sentencing and Punishment of Offenders Act 2012 
Sch 1 Pt 1 provides otherwise: see Sch 1 Pt 3; and PARAS 65-88. 

As to the meaning of ‘advocacy’ see PARA 17 note 3. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 3 para 1. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 3 para 2. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 3 para 3. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 3 para 5 (amended by the 
Crime and Courts Act 2013 Sch 9 para 52). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 3 para 5A (prospectively 
added by SI 2014/605). The amendments effected by the Crime and Courts Act 2013 (Family 
Court: Consequential Provision) Order 2014, SI 2014/605, come into force on the day on which 
the Crime and Courts Act 2013 s 17(3) is brought fully into force: see the Crime and Courts 
Act 2013 (Family Court: Consequential Provision) Order 2014, SI 2014/605, art 1. 

Ie to the extent that they concern a person's right to life, a person's liberty or physical safety, a 
person's medical treatment (within the meaning of the Mental Health Act 1983: see MENTAL 
HEALTH AND CAPACITY vol 75 (2013) PARA 926), a person's capacity to marry, to enter into a 
civil partnership or to enter into sexual relations, or a person's right to family life: Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 3 para 4. 

Ie: (1) proceedings for the variation or discharge of an order under the Protection from 
Harassment Act 1997 s 5 or s 5А (see SENTENCING AND DISPOSITION OF OFFENDERS vol 92 
(2010) PARA 349); (2) proceedings on an appeal under the Crime and Disorder Act 1998 
s 10(1)(b) (see CHILDREN AND YOUNG PERSONS vol 10 (2010) PARA 1282) against the making of 
a parenting order where an injunction is granted under the Anti-social Behaviour, Crime and 
Policing Act 2014 s 1; (3) proceedings under the Proceeds of Crime Act 2002 in relation to 
matters listed in the Legal Aid; Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 
para 40 (see PARA 83); and (4) proceedings on an appeal under the Policing and Crime Act 2009 
s 46B or the Anti-social Behaviour, Crime and Policing Act 2014 s 15 (appeals against decisions 
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of youth courts: see CHILDREN AND YOUNG PERSONS) (Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 Sch 1 Pt 3 para 6 (amended by SI 2014/3305)). 


12 Те: 


13 Те: 


(1) 


advocacy in a magistrates’ court that falls within the description of ‘civil legal services’ 

in: 

(a) until a day to be appointed, any of the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 Sch 1 Pt 1 paras 1, 11-13, 15-18 and (as from a day to be 
appointed) 36 (see PARAS 65, 67, 68, 76, 78, 81) (Sch 1 Pt 3 para 7 (prospectively 
amended by the Anti-social Behaviour, Crime and Policing Act 2014 Sch 11 
para 49(1), (3); and by SI 2014/605)); or 

(b) as from that day, any of the Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 Sch 1 Pt 1 para 1(1)(е), para 1(2) (so far as relating to Sch 1 Pt 1 
para 1(1)(e)), and paras 11(2), 12, 13(1)(e), 15, 17(1)(а), (b), 36, 38 (Sch 1 Pt 3 
para 7 (as so prospectively amended; amended by SI 2014/3305)); and 

advocacy in proceedings in a magistrates’ court under the National Assistance Act 1948 

s 47 (see SOCIAL SERVICES AND COMMUNITY CARE vol 95 (2013) PARAS 34-36), 

proceedings in relation to bail under the Immigration Act 1971 Sch 2 or arrest under 

$сһ-2 or Sch 3 (see IMMIGRATION AND ASYLUM vol 57 (2012) PARA 142 et seq), 
proceedings for the variation or discharge of an order under the Protection from 

Harassment Act 1997 proceedings for the variation or discharge of an order under the 

Protection from Harassment Act 1997 s 5 or s 5A, and proceedings under the Proceeds 

of Crime Act 2002 in relation to matters listed in the. Legal Aid, Sentencing and 

Punishment of Offenders Act 2012 Sch 1 Pt 1 para 40: Sch I*Pt 3 para 8. 


At the date at which this volume states the law no day had been appointed for the coming 
into force of the amendment effected by the Anti-social Behaviour, Crime and Policing Act 2014; 
as to the amendment effected by SI 2014/605 see note 9. 


(1) 


(2) 


(4) 


advocacy in proceedings in the First-tier Tribunal under the Mental Health Act 1983 
(see MENTAL HEALTH AND CAPACITY) or the Repatriation of Prisoners Act 1984 
Schedule para 5(2) (see PRISONS AND PRISONERS vol 85 (2012) PARA 465) (Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 Sch 1 РЕЗ para 9); 

advocacy in proceedings in the First-tier Tribunal under the Immigration Act 1971 
Sch 2 or the Nationality, Immigration and Asylum Act 2002 Pt 5 (ss 81-117) (see 
IMMIGRATION AND ASYLUM) (Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 Sch 1 Pt 3 para 11); 5 

advocacy in proceedings in the First-tier Tribunal under the British Nationality 
Act 1981 s 40A (see BRITISH NATIONALITY vol 4 (2011) PARA 444) or the Immigration 
(European Economic Area) Regulations 2006, SI 2006/1003, reg 26 (see IMMIGRATION 
AND ASYLUM vol 57 (2012) PARA 408) (to the extent that the proceedings concern 
contravention of the Equality Act 2010) (Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 Sch 1 Pt 3 para 12); 

advocacy in proceedings in the First-tier Tribunal under the Protection of Children 
Act 1999 s 4 or s 4A (appeals and applications relating to list of barred from regulated 
activities with children or vulnerable adults) (repealed), the Care Standards Act 2000 
s 86 or s 87 (appeals and applications relating to list of persons unsuitable to work with 
vulnerable adults) (repealed), the Criminal Justice and Court Services Act 2000 s 32 
(applications relating to disqualification orders) (repealed), or the Education Act 2002 
s 144 (appeals and reviews relating to direction prohibiting person from teaching etc: 
see EDUCATION vol 35 (2011) PARA 469) (Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 Sch 1 Pt 3 para 14); and 

advocacy in the First-tier Tribunal that falls within the description of civil legal services 
in the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 
paras 28, 29 or 32(1) (see PARAS 79, 80) (Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 Sch 1 Pt 3 para 13). 


advocacy in proceedings in the Upper Tribunal arising out of proceedings within any of 
the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 paras 9-14 
(see PARAS 65, 66, 70, 76) (Sch 1 Pt 3 para 15); 

advocacy in proceedings in the Upper Tribunal under the Safeguarding Vulnerable 
Groups Act 2006 s 4 (see SOCIAL SERVICES AND COMMUNITY CARE vol 95 (2013) PARAS 
169, 4 (Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 3 
para 16); 

advocacy in proceedings in the Upper Tribunal under the Tribunals, Courts and 
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Enforcement Act 2007 s 11 (appeals on a point of law: see COURTS AND TRIBUNALS 
vol 24 (2010) PARA 928) from decisions made by the First-tier Tribunal or the Special 
Educational Needs Tribunal for Wales in proceedings under the Education Act 1996 
Pt 4 (ss 311А-349) (special educational needs: see EDUCATION vol 36 (2011) PARA 1178 
et seq), the Equality Act 2010 (see DISCRIMINATION), or the Children and Families 
Act 2014 РЕЗ (ss 19-93 (children and young persons in England with special 
educational needs and disabilities: see EDUCATION) (Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 Sch 1 Pt 3 para 17 (amended by SI 2014/3305)); 
(4) advocacy in proceedings which are brought before the Upper Tribunal (wholly or 
primarily) to exercise its judicial review jurisdiction under the Tribunals, Courts and 
Enforcement Act 2007 s 15 (see COURTS AND TRIBUNALS vol 24 (2010) PARA 930) 
(Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 3 para 18); and 
(5) advocacy where judicial review applications are transferred to the Upper Tribunal from 
the High Court under the Senior Courts Act 1981 s 31A (see COURTS AND TRIBUNALS 
vol 24 (2010) PARA 934) (Legal Aid, Sentencing and Punishment of Offenders Act 2012 
Sch 1 Pt 3 para 19). 
le only to the extent that the proceedings concern contravention of the Equality Act 2010: Legal 
Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 3 para 20. See DISCRIMINATION 
vol 33 (2013) PARA 8. 


16 Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 3 para 10. See MENTAL 
HEALTH AND CAPACITY vol 75 (2013) PARAS 980-992, 

17 Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 3 para 21. See 
IMMIGRATION AND ASYLUM vol 57 (2012) PARA 430 et seq. 

18 Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 3 para 22. See CRIMINAL 
LAW vol 25 (2010) PARA 375. 

19 [е any proceedings within the Legal Aid, Sentencing and Punishment of Offenders Act 2012 
Sch 1 РЕЗ (see the text and notes 1-18): Sch 1 Pt 3 para 23. As to the meaning of Чера! 
proceedings’ see PARA 55 note 3.,, , 

20 Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 3 para 24. 

21 Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 3 para 25. 

22 leto the extent that Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 so 
provides. 

23 Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 3. 

59. Provision of civil legal aid to an individual in exceptional cases and in the 


wider public interest. The Director of Legal Aid Casework! may make ап 
‘exceptional case determination’ so that civil legal aid? is available to an 
individual in circumstances other than those for which statute provides?. An 
‘exceptional case determination’ is a determination: 


(1) that it is necessary to make civil legal aid available to an individual 
because failure to do so would be a breach of his Convention rights* or 
any rights of his to the provision of legal services that are enforceable 
EU rights?; or 

(2) that it is appropriate to do so, in the particular circumstances of the 
case, having regard to any risk that failure to do so would be such a 


breach$. 
Civil legal services in addition to those provided for by statute are also to be 


available to an individual where the Director has made a *wider public interest 
determination', that is, a determination that, in the particular circumstances of 
the case, the provision of advocacy’ for an individual for the purposes of the 
inquest is likely to produce significant benefits for a class of person, other than 
the individual and the members of the individual's family?. 

The forms of legal services which may be available pursuant to an exceptional 
case determination or a wider public interest determination (‘other legal 


ser 


vices?) are instructing ап advocate!?, preparing to provide advocacy!!, and 


advocacy ?. The general merits criterion for qualifying for other legal services is 
that an individual may qualify only if the Director of Legal Aid Casework is 
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satisfied that it would be reasonable in all the circumstances of the case for the 
individual to be provided with other legal services’’. 


A legal person may not be the subject of an exceptional case determination or 


a wider public interest determination?*. 


1 
2 


As to the Director see PARA 157. 
Ie civil legal services other than those required to be made available to individuals under the 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56): s 10(1). As to 
the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. Note that the statutory 
exclusion for foreign law does not cover the provision of civil legal services to an individual in 
exceptional cases and in the wider public interest: see s 32(1); and PARA 61. 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 10(1), (2)(a). As to the making 
and determination of applications for civil legal services in these circumstances see PARAS 
130-132; and see further the Lord Chancellor’s Funding Guidance (Inquests) (June 2014) and 
the Lord Chancellor’s Funding Guidance (Non-Inquests) (June 2014). Where an exceptional 
case determination has been made, civil legal aid will be available to the individual provided the 
Director has determined that the individual qualifies for the services in accordance with the 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1 (ss 1-43) and has not 
withdrawn either determination: s 10(2)(b). Where the Director makes an exceptional case 
determination under s 10(2)(a) he must provide written reasons for the determination and notice 
of any right of review: Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, 
reg 68(2)(a); as to review see PARA 132. SE 

Where a determination under the Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 s 10(2)(b) is being made in relation to civil legal services in any matter which would 
fall within a description in Sch 1 Pt 1 but for an exclusion in Sch 1 Pt 2 (see PARA 57) or Sch 1 
Pt 3 (see PARA 58), the Director must apply the merits criteria which would have applied in 
relation to the matter had it not been subject to that exclusion: see the Civil Legal Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 49; and see further Lord Chancellor's Guidance 
Under Section 4 of е Legal Aid, Sentencing and Punishment of Offenders Act 2012 (June 
2014) para 7.10. To the extent that the Civil Legal Aid (Merits Criteria) Regulations 2013, 
SI 2013/104, reg 49 does not apply, where a determination under the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 s 10(2)(b) is being made in relation to any matter in which 
civil legal services are not otherwise available because they are not described in Sch 1 Pt 1, the 
Director must apply the merits criteria which appear to him to be most appropriate in all the 
circumstances of the case: Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, 
reg 50; and see further Lord Chancellor's Guidance Under Section 4 of the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 (June 2014) paras 7.10-7.11. 
As to the meaning of ‘Convention rights’ see PARA 20 note 4. 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 10(3)(a). As to an individual's 
enforceable EU rights see EUROPEAN UNION vol 47A (2014) PARA 109. As to the operation of 
s 10(3) in compliance with the Convention for the Protection of Human Rights and 
Fundamental Freedoms (Rome, 4 November 1950; TS 71 (1953); Cmd 8969) (the European 
Convention on Human Rights) art 6 (right to a fair hearing: see RIGHTS AND FREEDOMS vol 88A 
(2013) PARAS 243-300) and art 8 (right to respect for private and family life: see RIGHTS AND 
FREEDOMS vol 88A (2013) PARAS 317-367) and the Charter of Fundamental Rights of the 
European Union (ОЈ C364, 18.12.2000, p 1) art 47 (right to an effective remedy and a fair trial: 
see RIGHTS AND FREEDOMS vol 88A (2013) PARAS 97, 245) see Gudanaviciene v Director of 
Legal Aid Casework [2014] EWHC 1840 (Admin), 178 CL & ] 382, [2014] АП ER (D) 123 
(Jun) (on appeal [2014] EWCA Civ 1622). 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 10(3)(b). 
Те under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1 (ss 1-43). As to 
the meaning of ‘advocacy’ see РАКА 17 note 3. The additional civil legal services which will be 
available where a wider public interest determination has been made are services consisting of 
advocacy in proceedings at an inquest under the Coroners Act 1988 into the death of a member 
of the individual's family: Legal Aid, Sentencing and Punishment of Offenders Act 2012 
s 10(4)(a). 
See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 10(4)(b), (5); and PARA 
85. As to the making and determination of applications for civil legal services in these 
circumstances see PARAS 130-132. Where a wider public interest determination has been made, 
civil legal services will be available to the individual provided the Director has determined that 
the individual qualifies for the services in accordance with Pt 1 (ss 1—43) and has not withdrawn 
either determination: s 10(4)(с). Where the Director makes an wider public interest 
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determination under s 10(4)(b) he must provide written reasons for the determination and notice 
of any right of review: Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, 
reg 68(2)(b); as to review see PARA 132. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 3(g); Civil Legal Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 12(3)(g); Civil Legal Aid (Financial Resources and 
Payment for Services) Regulations 2013, SI 2013/480, reg 2(4)(h); Legal Aid (Financial 
Resources and Payment for Services) (Legal Persons) Regulations 2013, SI 2013/512, 
reg 8(3)(h). 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 10(а); Civil Legal Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 19(a). 

Civil Lega! Aid (Procedure) Regulations 2012, SI 2012/3098, reg 10(b); Civil Legal Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 19(b). 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 10(c); Civil Legal Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 19(c). 

Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 45; and see further 
Lord Chancellor’s Guidance Under Section 4 of the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 (June 2014) para 7.26. As to the general and specific merits criteria see 
PARA 62; as to the application of the merits criteria see the Civil Legal Aid (Merits Criteria) 
Regulations 2013, SI 2013/104, reg 11(1)-(3), (4)(а), (5); and PARAS 105, 106. The Director 
must apply this criterion for the purposes of a determination under the Legal Aid, Sentencing 
and Punishment of Offenders Act 2012 s 10(2)(b) (see note 3), to the extent to that it relates to 
services which consist of advocacy in proceedings at an inquest under the Coroners Act 1988 
into the death of a member of the family of the individual who has made an application for civil 
legal services, and for the purposes of a determination under the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 s 10(4)(c) (see note 8): see the Civil Legal Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 48; and see further Lord Chancellor’s Guidance 
Under Section 4 of the Legal Aid, Sentencing and Punishment of Offenders Act 2012 (June 
2014) para 7.9. The general merits criterion for the purposes of the provision of other legal 
services are supplemented and modified by specific merits criteria relating to certain matters 
relating to family and child maintenance: see the Civil Legal Aid (Merits Criteria) 
Regulations 2013, SI 2013/104, regs 70, 71. 

There is no provision in the Legal Aid, Sentencing and Punishment of Offenders Act 2012 or in 
regulations made thereunder for an exceptional case determination or a wider public interest 
determination to be made in respect of a legal person: see the text and notes 1-13. 


Provision of civil legal aid for persons other than individuals (legal 


persons). Civil legal aid! is not generally available to a person other than an 
individual (а Чера! person"), although it is to be made available if the Director of 
Legal Aid Casework? has made an ‘exceptional case determination’ in relation to 
the legal person and the requested services?. An ‘exceptional case determination’ 
in this context is a determination: 


(1) that it is necessary to make civil legal aid available to a legal person 


because failure to do so would be a breach of his Convention rights* or 
any rights of his to the provision of legal services that are enforceable 
EU rights?; or 


(2) that it is appropriate to make the services available to the legal person, 


in the particular circumstances of the case, having regard to any risk 
that failure to do so would be such a breach, 


and where such a determination has been made, legal aid is to be available to the 
legal person? if the Director has determined that the person qualifies? for the 
services? and neither determination has been withdrawn'?. 


| 
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Ie the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59): see 
s 1(2)(a); and PARA 4. As to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 
As to the Director see PARA 157. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 3 paras 1, 3(1)(a). As a rule 
the legal services which are required to be made available to a legal person do not include 
services relating to any law other than the law of England and Wales: see s 32(1); and PARA 61. 
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Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 3 para 2(1), (2)(a). As to the 
meaning of ‘Convention rights’ see PARA 20 note 4. Cf, in connection with the granting of legal 
aid for the purpose of safeguarding Convention rights, Gudanaviciene v Director of Legal Aid 
Casework [2014] EWHC 1840 (Admin), 178 CL & J 382, [2014] All ER (D) 123 (Jun) (on 
appeal [2014] EWCA Civ 1622) (decided in relation to the corresponding language in the Legal 
Aid, Sentencing and Punishment of Offenders Act 2012 s 10(3) (see PARA 59)). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 3 para 2(2)(b). As to an 
individual or legal person's enforceable EU rights see EUROPEAN UNION vol 47A (2014) PARA 
109. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 3 para 2(3). 

Ie under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1 (ss 1-43). 

Ie under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 3 para 3(1)(b). 


Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 3 para 3(1). An application by 
a legal person for a determination under Sch 3 para 3 must be made in a form specified by the 
Legal Aid Agency: Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 15(1). The 
legal person must provide any additional information and documents requested by the Director 
in order to make a determination in relation to the application: reg 15(2). A determination that 
a legal person qualifies for civil legal services must specify any limitation or condition to which 
the determination is subject: reg 15(3). Where the Director does not make the determination for 
which the legal person has applied or withdraws a determination thatghe legal person qualifies 
for civil legal services, the Director must notify the legal person, giving written reasons and 
notice of the right of review: reg 15(4). Within fourteen days of receipt of such notification the 
legal person may apply to the Director in a form specified by the Legal Aid Agency for a review 
of the determination or the withdrawal of a determination and include written representations 
supporting that application: reg 15(5). The Director must consider the application for review 
and any written representations, confirm or amend the determination or withdrawal or 
substitute a new determination, and notify the legal person of the determination or withdrawal 
following the review: reg 15(6). 

Where the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, provide for notice to 

be given, one or more of the following methods of delivery must be used: 
(1) personal service (reg 11(1)(a)); 
(2) first class post, document exchange or other service which provides for delivery on the 
next business day (reg 11(1)(b)); 
(3) fax or other means of electronic communication (reg 11(1)(c)); or 
(4) any method authorised in writing by the Director (reg 11(1)(d)). 

‘Business day’ means any day except Saturday, Sunday, a bank holiday, Good Friday or 
Christmas Day: reg 2. Where the intended recipient is represented by a provider, notice must be 
delivered to the business address of the provider: reg 11(2). ‘Provider’ means a person who 
provides civil legal services under the Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 Pt 1 (ss 1-43): Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 2; 
Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 2; Civil Legal Aid 
(Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, reg 2(1); Civil 
Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503, reg 2(1). As to providers of legally 
aided work generally see PARAS 158-163. Where the intended recipient is not represented by a 
provider, notice must be delivered to that person's usual or last known residence or, for legal 
persons, business address: Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, 
reg 11(3). 

The Legal Aid Agency 15 the body established by the Lord Chancellor for the purpose of 
providing civil and criminal legal aid and advice in England and Wales: see PARAS 155-157. 


Foreign law. The civil legal services! which are required to be made 


available to an individual or legal person in receipt of civil legal aid? do not 
include services relating to any law other than the law of England and Wales, 
except: 


(1) where express provision to the contrary is? made^; 


(2) where such law is relevant for determining any issue relating to the law 
of England and Wales; or 


(3) in other circumstances specified by the Lord Chancellor by огдег for 
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the purpose of safeguarding an individual's Convention rights? or any 
rights of an individual or legal person to the provision of legal services 
that are enforceable EU rights. 


— 


As to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 

2 Ie in receipt of the civil legal services required to be made available to individuals under the 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) and (in 
exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and PARA 4. 
Note that the statutory exclusion for foreign law does not cover the provision of civil legal aid to 
an individual in exceptional cases and in the wider public interest, as to which see s 10; and 
PARA 59. 

3 e by or under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 (see 

PARAS 65-88). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 32(1)(a). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 32(1)(b). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 32(1)(c) As to the 

Lord Chancellor and his powers and functions relating to the provision of legal aid (which are in 

general exercised by the Legal Aid Agency) see PARAS 155-157. 

7 As to the meaning of ‘Convention rights’ see РАКА 20 note 4. Cf, in connection with the granting 
of legal aid for the purpose of safeguarding Convention rights, Gudanaviciene v Director of 
Legal Aid Casework [2014] EWHC 1840 (Admin), 178 CL & J 382, [2014] АП ER (D) 123 
(Jun) (on appeal [2014] EWCA Civ 1622) (decided in relation to the corresponding language in 
the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 10(3) (see PARA 59)). 

8 The Lord Chancellor may not make an order under the Legal Aid, Sentencing and Punishment 

of Offenders Act 2012 s 32(1)(c) unless he considers that it is necessary to make the order 

because failure to do so would result in a breach of an individual's Convention rights 

(s 32(3)(a)(i)) or any rights of an individual to the provision of legal services that are enforceable 

EU rights (s 32(3)(a)(ii)), or that it is appropriate to make the order having regard to any risk 

that failure to do so would result in such a breach (s 32(3)(b)). As to an individual or legal 

person's enforceable EU rights see EUROPEAN UNION vol 47A (2014) PARA 109. At the date at 
which this volume states the law no such orders had been made. 
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62. The merits criteria. When determining whether an individual or legal 
person qualifies for civil legal aid! the Director of Legal Aid Casework? must 
apply the merits criteria which are relevant to each form of legal services?. There 
are two forms of merits criteria: the ‘general merits criteria’ and the ‘specific 
merits сгиепа”. Each of the forms of legal services through which legally aided 
work may be provided has a set of general merits criteria which the Director 
must apply? to determine whether an individual or legal person qualifies for that 
form of legal service in the circumstances of his cases. Depending on the nature 
of the matter in respect of which legal aid is being sought? there may also be a set 
of specific merits criteria, which supplement or modify the general merits criteria 
for matters of that nature?. There are also specific merits criteria modifying the 
general merits criteria in respect of the provision of legal aid to legal persons’. 


1 Те the civil legal services required to be made available to individuals under the Гера! Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and PARA 
4. As to the meanings of ‘legal services’ and ‘civil legal services’ see РАКА 55. 

2 As to the Director see PARA 157. 

3 Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 12(1), (2). As to the forms 
of civil legal services through which legally aided work may be provided see PARAS 63, 89-104. 
This is subject to РЕЗ (regs 20-31) (availability of forms of civil legal services: see PARAS 65-88): 
reg 12(1), (2). 

4 Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 2. 

5 As to the application of the merits criteria see the Civil Legal Aid (Merits Criteria) 
Regulations 2013, SI 2013/104, reg 11(1)-(3), (4)(a), (5); and PARA 106. 

6 Аз to the general merits criteria see the Civil Legal Aid (Merits Criteria) Regulations 2013, 
SI 2013/104, Pt 4 (regs 32-46); PARA 90 (general merits criteria for qualifying for legal help); 
PARA 92 (general merits criteria for qualifying for family mediation and help with family 
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mediation); РАКА 94 (general merits criteria for qualifying for help at court); PARA 97 (general 
merits criteria for qualifying for family help); and PARA 99 (general merits criteria for qualifying 
for legal representation). See also PARA 59 (general merits criterion for qualifying for other legal 
services provided in exceptional cases and in the wider public interest). In connection with the 
forms of legal services see further Lord Chancellor’s Guidance Under Section 4 of the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 (June 2014) para 6; in connection with the 
operation of the general merits criteria see paras 7.12-7.25. 

As to the matters in respect of which civil legal aid is available see PARA 56. 

There are specific merits criteria for matters involving mental health and mental capacity, public 
law, claims against public authorities, immigration, housing and family cases, and cross-border 
disputes: see the Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, Pt 6 
Chapters 1-7 (regs 51-72); and PARAS 89-99. In connection with the operation of the specific 
merits criteria see further Lord Chancellor’s Guidance Under Section 4 of the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 (June 2014) paras 7.30-7.44. 

See the Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, Pt 6 Chapter 8 
(regs 73-75); and PARAS 90, 99. 


63. Work permitted to be done for a legally aided person. There are 
limitations on the work which can be done for a person in receipt of civil legal 
aid', depending on the level of funding for which his case is eligible. The 
permitted work which can be carried out at each funding level is categorised as 
follows: | 


(1) legal help (ie the provision of advice, negotiation, and attempts at 
resolution)?; 

(2) family mediation and help with family mediation (ie legal advice for 
persons in mediation)?; 

(3) help at court (ie help and advocacy at a particular hearing)*; 

(4) family help (ie advice and assistance in resolving a family dispute)°; 

(5) legal representation (ie representation in proceedings and the conduct of 
litigation)$; and 

(6) other legal services provided in exceptional cases and in the wider public 
interest’. 

When determining whether an individual qualifies for civil legal аіа the 


Director of Legal Aid Casework? must сопзјдег! 0 which of the forms of legal 
services referred to above is appropriate!!. 


1 


Ie the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(а); and 
PARA 4. Аз to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 

See the Civil Legal Aid (Procedure) Regulations 2012, S1 2012/3098, regs 3(a), 4; the Civil Legal 
Aid (Merits Criteria) Regulations 2013, SI 2013/104, regs 12(3)(a), 13; and PARAS 89-90. 

See the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, regs 3(d), (e), 7, 8; the Civil 
Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, regs 12(3)(d), (e), 16, 17; and PARAS 
91-92. 

See the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, regs 3(b), 5; the Civil Legal 
Aid (Merits Criteria) Regulations 2013, SI 2013/104, regs 12(3)(b), 14; and PARAS 93-94. As to 
the meaning of ‘advocacy’ see PARA 17 note 3. 

See the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, regs 3(c), 6; the Civil Legal 
Aid (Merits Criteria) Regulations 2013, SI 2013/104, regs 12(3)(c), 15; PARAS 95, 97 (family 
help (lower)); and PARAS 96, 97 (family help (higher)). 

Ie either investigative representation or full representation: see the Civil Legal Aid (Procedure) 
Regulations 2012, SI 2012/3098, regs 3(f), 9; the Civil Legal Aid (Merits Criteria) 
Regulations 2013, SI 2013/104, regs 12(3)(f), 10; PARAS 98-99. As to the meaning of 
‘representation’ see РАКА 16 note 3. 

See the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, regs 3(g), 10; the Civil 
Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, regs 12(3)(g), 19; and (noting that 
civil legal aid is not available in these circumstances to legal persons), PARA 59. In connection 
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with the provision legal services via this route see further Lord Chancellor's Guidance Under 
Section 4 of the Legal Aid, Sentencing and Punishment of Offenders Act 2012 (June 2014) 
para 7.26. 

le under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1 (ss 1-43). 

As to the Director see PARA 157. 


10 Ie in accordance with the Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, Pt 3 


(regs 20-31) (availability of forms of civil legal services: see PARAS 65-88). 


11 See the Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 11(5); and PARA 


64. 
‘Gateway Work?, Controlled Work? or Licensed Work^, depending on the matter 


106. 


Means of delivery of funded work. Civil legal aid! may be provided via 


in connection with which civil legal aid is required? and the nature of the services 
to be provided$. Additionally, where the costs of a case will exceed certain limits 
or there are other special circumstances’, civil legal aid may be provided via 
Special Case Work under an individual case contract?. Emergency representation 
on an urgent application may also be available?. 


il 
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le the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and 
PARA 4. Аз to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 

As to the work which can be carried out as ‘Gateway Work’ see the Civil Legal Aid (Procedure) 
Regulations 2012, SI 2012/3098, reg 20; and PARA 100. As to the making of an application for 
Gateway Work see PARAS 114-119. 

As to the work which сап Бе carried out as ‘Controlled Work’ see the Civil Legal Aid 
(Procedure) Regulations 2012, SI 2012/3098, reg 21(2); and PARA 101. As to the making of an 
application for Controlled Work see PARAS 114—119. 

As to the work which can be carried out as ‘Licensed Work’ see the Civil Legal Aid (Procedure) 
Regulations 2012, SI 2012/3098, reg 29(2); and PARA 102. As to the making of an application 
for Licensed Work see PARAS 120-127. 

As to the matters in respect of which civil legal aid is available see PARA 56. 

As to the work permitted to be done for a legally aided person see PARA 63. In connection with 
providers see PARAS 158-163. 

[е where a case will involve multiple parties, will involve an appeal to the Supreme Court, or is 
generally of public, community or wider legal interest: see the Civil Legal Aid (Procedure) 
Regulations 2012, SI 2012/3098, reg 54(3); and PARA 103. 

An application for a determination that an individual qualifies for a form of civil legal services 
(Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 54(2)(a)) or an amendment of 
a determination (reg 54(2)(b)) may be treated by the Director of Legal Aid Casework as an 
application for Special Case Work in the circumstances described in reg 54(3): see PARA 103. 
Different proceedings may be treated as if they were a single case for the purpose of reg 54(2) if 
the Director decides that the proceedings are closely connected or are being heard together by 
the court or tribunal: reg 54(4). As to the making of an application for Special Case Work see 
PARAS 120—127. As to the Director see PARA 157. 

See the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 28; and PARA 104. As 
to the making of an applications for emergency representation see PARAS 128-129. As to the 
meaning of ‘representation’ see PARA 16 note 3. 


(2) MATTERS IN RESPECT OF WHICH CIVIL LEGAL AID IS 


65. 


TO BE MADE AVAILABLE 


Child protection, supervision and care. Civil legal aid! is available? if it 


comprises civil legal services relating to: 


(4 


(1) secure accommodation orders?; 


) care and supervision orders’; 
) orders for the protection of children‘; 
) approval by а court® of arrangements to assist children to live abroad’; 
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(5) parenting orders?; 

(6) child safety orders?; 

(7) contact orders!^; 

(8) applications! for leave of the court to remove a child from a person's 
custody ^; 

(9) placement orders, recovery orders or adoption orders; or 

(10) orders'* relating to the giving of parental responsibility prior to 
adoption abroad!5, 


or if they are civil legal services provided to an adult! in relation to the 
following orders and procedures where the child who is or would be the subject 
of the order is at risk of abuse!” from an individual other than that adult: 


(a)  orders!? for the removal of father's parental responsibility!?; 

(b) orders% for the termination of the appointment of a guardian?!; 

(c) child arrangements orders, prohibited steps orders or specific issue 
огдет?2; 

d) special guardianship ог4егз?3; 

e) огаегѕ2* for disclosure of the child's whereabouts?°; 

f)  orders?® for the child's return”; * Fey 

(g)  orders?? for post-adoption contact’. 

The availability of civil legal aid in these contexts is subject to the statutory 


( 
( 
( 


exclusions”, 


1 


Ie the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and 
PARA 4. Аз to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 
As to the legal services through which legally aided work may be provided generally, and as to 
the criteria for the determination of applications for legally aided work, see PARAS 89-104 
(forms of legal services); and see also PARAS 100-104 (categorisation of funded work). As to the 
making of applications see PARAS 114-132. In connection with the interpretation of these 
provisions see also PARA 56 note 3. 

Family help (higher) (see PARA 96) is not appropriate in a 'special Children Act 1989 case' or 
in a ‘public law children case’: Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, 
reg 26. A 'special Children Act 1989 case' is any matter which is described in the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 1(1)(a), (b) or (c) (see the text 
and notes 3-5) to the extent that it relates to the Children Act 1989 s 25 (use of accommodation 
for restricting liberty: see CHILDREN AND YOUNG PERSONS vol 10 (2012) PARAS 1044-1055) (to 
the extent that the individual to whom civil legal services may be provided is the child who is or 
would be the subject of the order), s 31 (care and supervision orders: see CHILDREN AND YOUNG 
PERSONS vol 9 (2012) PARA 313 et seq) (to the extent that the individual to whom civil legal 
services may be provided is the child who is or would be the subject of the order, that child's 
parent or other person with parental responsibility for that child), s 43 (child assessment orders: 
see CHILDREN AND YOUNG PERSONS vol 9 (2012) PARAS 602-606) (to the extent that the 
individual to whom civil legal services may be provided is the child who is or would be the 
subject of the order, that child's parent or other person with parental responsibility for that 
child), s 44 (orders for emergency protection of children: see CHILDREN AND YOUNG PERSONS 
vol 9 (2012) PARAS 607-610) (to the extent that the individual to whom civil legal services may 
be provided is the child who is or would be the subject of the order, that child's parent or other 
person with parental responsibility for that child), or s 45 (duration of emergency protection 
orders and other supplemental provisions: see CHILDREN AND YOUNG PERSONS vol 9 (2012) 
PARAS 614—615) (to the extent that the individual to whom civil legal services may be provided 
is the child who is or would be the subject of the order, that child's parent or other person with 
parental responsibility for that child), excluding appeals from final orders made under any of 
those provisions): Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 2; Civil 
Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 5(2). A 'public law children case' is any matter which is described in the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 1 (to the extent that the 
matter is not a 'special Children Act 1989 сазе”) or in the Legal Aid, Sentencing and Punishment 
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of Offenders Act 2012 Sch 1 Pt 1 para 9 (to the extent that the matter relates to a child)): Civil 
Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 2. In connection with a special 
Children Act 1989 case and a public law children case see also Lord Chancellor’s Guidance 
Under Section 4 of the Legal Aid, Sentencing and Punishment of Offenders Act 2012 (June 
2014) paras 10.16-10.26. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 9(1)(a), Sch 1 Pt 1 para 1(1)(a). 
"Secure accommodation orders’ are orders under the Children Act 1989 s 25: see CHILDREN AND 
YOUNG PERSONS vol 10 (2012) PARAS 1044-1055. Civil legal services are also to be available to 
an individual if they are civil legal services provided in relation to an order under an enactment 
made as an alternative to an order listed in heads (1)-(10) in the text or in proceedings heard 
together with proceedings relating to such an order: Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 Sch 1 Pt 1 para 1(2). In Sch 1 ‘enactment’ includes an enactment contained 
in subordinate legislation (within the meaning of the Interpretation Act 1978: see STATUTES AND 
LEGISLATIVE PROCESS vol 96 (2012) PARA 608) and an enactment contained in, or in an 
instrument made under, an Act or Measure of the National Assembly for Wales (see STATUTES 
AND LEGISLATIVE PROCESS vol 96 (2012) PARAS 986-1029): Sch 1 Pt 4 para 7. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 1(1)(b). “Саге and 
supervision orders' are orders under the Children Act 1989 Pt 4 (ss 31—42): see CHILDREN AND 
YOUNG PERSONS vol 9 (2012) PARAS 312-341. See also note 3. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 1(1)(c). ‘Orders 
for the protection of children? are orders under the Children Act 1989 Pt 5 (ss 43-52): see 
CHILDREN AND YOUNG PERSONS vol 9 (2012) PARAS 601—634. See also note 3. 

le under the Children Act 1989 Sch 2 para 19: see CHILDREN AND YOUNG PERSONS vol 10 
(2012) PARA 854. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 1(1)(d). See also 
note 3. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 1(1)(e). 'Parenting 
orders’ are orders under the Сите and Disorder Act 1998 s 8: see CHILDREN AND YOUNG 
PERSONS vol 10 (2012) PARA 1279. See also note 3. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 1(1)(f). ‘Child 
safety orders' are orders under the Crime and Disorder Act 1998 s 11: see CHILDREN AND 
YOUNG PERSONS vol 9 (2012) PARA 648. See also note 3. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 1(1)(g). 'Contact 
orders’ are orders under the Adoption and Children Act 2002 s 26: see CHILDREN AND YOUNG 
PERSONS vol 9 (2012) PARA 377. See also note 3. 

Ie under the Adoption and Children Act 2002 s 36: see CHILDREN AND YOUNG PERSONS vol 9 
(2012) PARA 390. See also note 3. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 1(1)(h). In the 
Lega! Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 paras 1, 13, ‘child’ and 
‘children’ means persons under the age of 18: Sch 1 Pt 1 paras 1(4), 13(3). See also note 3. 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 1(1)(i). The orders 
referred to are orders under the Adoption and Children Act 2002 Pt 1 Chapter 3 (ss 18-65): see 
ss 21, 41, 46; and CHILDREN AND YOUNG PERSONS vol 9 (2012) PARAS 372-374, 395-397. See 
also note 3. 

Ie under the Adoption and Children Act 2002 s 84: see CHILDREN AND YOUNG PERSONS vol 9 
(2012) PARA 540. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 1(1)()). See also 
note 3. 

*Adult' means a person aged 18 or over: Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 Sch 1 Pt 1 para 13(3). 

‘Abuse’ means physical or mental abuse, including sexual abuse and abuse in the form of 
violence, neglect, maltreatment and exploitation: Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 Sch 1 Pt 1 para 13(4). 

Ie under the Children Act 1989 s 4(2A): see CHILDREN AND YOUNG PERSONS vol 9 (2012) PARA 
146. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 13(1)(a). 

Ie under the Children Act 1989 s 6(7): see CHILDREN AND YOUNG PERSONS vol 9 (2012) PARA 
168. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 13(1)(b). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 13(1)(c) (Sch 1 
Pt 1 para 13(1)(c) amended, Sch 1 Pt 1 para 13(1)(g) added, by the Children and Families 
Act 2014 s 9(12), Sch 2 para 70). As to these orders see the Children Act 1989 s 8(1); and 
CHILDREN AND YOUNG PERSONS vol 9 (2012) PARAS 300—304. 
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23 Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 13(1)(d). As to 
special guardianship orders see the Children Act 1989 ss 14A-14G; and CHILDREN AND YOUNG 
PERSONS vol 9 (2012) PARAS 305-308. 

24 Те under the Family Law Act 1986 s 33: see CHILDREN AND YOUNG PERSONS vol 10 (2012) РАКА 
803. 

25 Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 13(1)(e). 

26 Те under the Family Law Act 1986 s 34: see CHILDREN AND YOUNG PERSONS vol 10 (2012) PARA 
804. 

27 Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 13(1)(f). 

28 Ie under the Adoption and Children Act 2002 s 51A: see CHILDREN AND YOUNG PERSONS. 

29 Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 13(1)(g) (as 
added: see note 22). 

30 Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 paras 1(3), 13(2). The 
statutory exclusions are set out in Sch 1 Pt 2 (excluded services: see PARA 57) and Sch 1 Pt 3 
(exclusions and exceptions relating to advocacy: see PARA 58). 


66. Unlawful removal of children. Civil legal aid! is available? if it comprises 
civil legal services relating to the following orders and requirements where the 
individual is seeking to prevent the unlawful removal of a related child? from the 
United Kingdom^ or to secure the return of a related child who has been 
unlawfully removed from the United Kingdom: BET 

(1) a prohibited steps order or specific issue огдег>; 

(2) ап order$ for disclosure of the child's whereabouts’; 

(3) an order? for the child's return?; 

(4) а requirement!® to surrender a passport issued to, or containing 

particulars of, the child!!. 

Civil legal aid is available to an individual if it comprises civil legal services 
provided in relation to the following orders and applications where the 
individual is seeking to secure the return of a related child who has been 
unlawfully removed to a place in the United Kingdom: 

(a) a prohibited steps order or specific issue order??; 

(b) an application'? for registration of an order relating to the child’; 

(c) an order? for disclosure of the child's whereabouts!$; 

(d) ап order!” for the child's return'®. 

The availability of civil legal aid in these contexts is subject to the statutory 
exclusions??. 


1 Те the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 36) or s 10 (see PARA 59) and 
(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and 
PARA 4. As to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 

2 As to the legal services through which legally aided work may be provided generally, and as to 
the criteria for the determination of applications for legally aided work, see PARAS 89-104 
(forms of legal services); and see also PARAS 100-104 (categorisation of funded work). As to the 
making of applications see PARAS 114-132. In connection with the interpretation of these 
provisions see also PARA 56 note 3. 

3 ‘Child’ means a person under the age of 18; and for these purposes a child is related to an 
individual if the individual is the child's parent or has parental responsibility for the child: Legal 
Aid, Sentencing and Punishment of Offenders Act 2012 s 9(1)(a), Sch 1 Pt 1 para 10(4), (5). 

4 ‘United Kingdom’ means Great Britain and Northern Ireland: Interpretation Act 1978 s 5, Sch 1. 
‘Great Britain’ means England, Scotland and Wales: Union with Scotland Act 1706 preamble 
art I; Interpretation Act 1978 $ 22(1), Sch 2 para 5(а). Neither the Channel Islands nor the Isle 
of Man is within the United Kingdom. See further CONSTITUTIONAL AND ADMINISTRATIVE LAW 
vol 20 (2014) PARA 3. 

‘England’ means, subject to any alteration of boundaries under the Local Government 
Act 1972 Pt IV (ss 53-78), the area consisting of the counties established by s 1 (see LOCAL 
GOVERNMENT vol 69 (2009) PARAS 5, 24, 27), Greater London and the Isles of Scilly: 
Interpretation Act 1978 s 5, Sch 1. ‘Wales’ means the combined area of the counties which were 
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created by the Local Government Act 1972 s 20 (see LOCAL GOVERNMENT vol 69 (2009) PARAS 
5, 37, 41), but subject to any alteration made under s 73 (consequential alteration of boundary 
following alteration of watercourse) (see LOCAL GOVERNMENT vol 69 (2009) PARA 90): 
Interpretation Act 1978 Sch 1 (definition substituted by the Local Government (Wales) Act 1994 
s 1(3), Sch 2 para 9). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 10(1)(a). As to 
these orders see the Children Act 1989 s 8(1); and CHILDREN AND YOUNG PERSONS vol 9 (2012) 
PARAS 300-304. 

Ie under the Family Law Act 1986 s 33: see CHILDREN AND YOUNG PERSONS vol 10 (2012) PARA 
803. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 10(1)(b). 

le under the Family Law Act 1986 s 34: see CHILDREN AND YOUNG PERSONS vol 10 (2012) PARA 
804. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 10(1)(c). 

Те under the Family Law Act 1986 s 37: see CHILDREN AND YOUNG PERSONS vol 10 (2012) PARA 
805. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 10(1)(d). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 9(1)(a), Sch 1 Pt 1 para 10(2)(a). 
le under the Family Law Act 1986 s 27: see CHILDREN AND YOUNG PERSONS vol 10 (2012) PARA 
801. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 9(1)(a), Sch 1 Pt 1 para 10(2)(b). 
Ie under the Family Law Act 1986 s 33: see CHILDREN AND YOUNG PERSONS vol 10 (2012) PARA 
803. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 10(2)(c). 

Ie under the Family Law Act 1986 s 34: see CHILDREN AND YOUNG PERSONS vol 10 (2012) PARA 
804. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 10(2)(d). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 10(3). The 
statutory exclusions are set out in Sch 1 Pt 2 (excluded services: see PARA 57) and Sch 1 Pt 3 
(exclusions and exceptions relating to advocacy: see PARA 58). 


Custody and child abduction. Civil legal aid! is available? if it comprises 


civil legal services relating to an application made to the Lord Chancellor? 
relating to international child custody? or abduction? or to the recognition or 
enforcement in England and Wales? of a judgment relating to matters of parental 
responsibility". The availability of civil legal aid in this context is subject to the 
statutory exclusions?. 


1 


Ie the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and 
PARA 4. As to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 

As to the legal services through which legally aided work may be provided generally, and as to 
the criteria for the determination of applications for legally aided work, see PARAS 89-104 
(forms of legal services); and see also PARAS 100-104 (categorisation of funded work). As to the 
making of applications see PARAS 114-132. In connection with the interpretation of these 
provisions see also PARA 56 note 3. 

As to the Lord Chancellor see PARA 155. For these purposes an application is made to the 
Lord Chancellor if it is addressed to the Lord Chancellor or transmitted to the Lord Chancellor 
in accordance with the Child Abduction and Custody Act 1985 s 3 or s 14 (see CHILDREN AND 
YOUNG PERSONS vol 10 (2012) PARA 765): Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 s 9(1)(a), Sch 1 Pt 1 para 17(4). 

Ie an application made to the Lord Chancellor under the European Convention on Recognition 
and Enforcement of Decisions Concerning Custody of Children and on the Restoration of 
Custody of Children (Luxembourg, 20 May 1980; TS 35 (1987); Cm 191) (see CHILDREN AND 
YOUNG PERSONS vol 10 (2012) PARAS 781-789) for the recognition or enforcement in England 
and Wales of a decision relating to the custody of a child: Legal Aid, Sentencing and Punishment 
of Offenders Act 2012 Sch 1 Pt 1 para 17(1)(a), (3). 

Ie an application made to the Lord Chancellor under the Convention on the Civil Aspects of 
International Child Abduction (Hague, 25 October 1980; TS 66 (1986); Cm 33) (‘the 1980 
Hague Convention': see CHILDREN AND YOUNG PERSONS vol 10 (2012) PARAS 767-779) in 
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respect of a child who is, or is believed to be, in England and Wales: Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 Sch 1 Pt 1 para 17(1)(b). No merits criteria (see PARA 62) 
apply to civil legal services provided in relation to any matter described in Sehin № | 
para 17(1)(b) to the extent that it relates to an applicant under the 1980 Hague Convention: 
Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 11(9)(c). As to the 
consideration of the merits criteria see PARAS 105, 106. 

Je under Council Regulation (EC) 2201/2003 (OJ L338, 23.12.2003, p 1) on the jurisdiction 
and the recognition and enforcement of judgments in matrimonial matters and in matters of 
parental responsibility (see CHILDREN AND YOUNG PERSONS vol 10 (2012) PARAS 750-760) 
art 21, 28, 41, 42 or 48. As to the meanings of ‘England’ and ‘Wales’ see PARA 66 note 4. 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 17(1)(a)-(c). 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pr 1 para 17(2). The 
statutory exclusions are set out in Sch 1 Pt 2 (excluded services: see PARA 57) and Sch 1 Pr 3 
(exclusions and exceptions relating to advocacy: see PARA 58). 


Child maintenance. Civil legal aid! is available? if it comprises civil legal 


services provided: 


(1) in relation to an application? for the recognition or enforcement in 
England and Wales of a maintenance order’; 

(2) in relation to an application? relating to a maintenance decision; or 

(3) toan individual in relation to proceedings in England and Wales relating 
to the recognition, enforceability or enforcement of a maintenance 
decision where" parties have benefited from specified legal assistance in 
the member state of origin’. 

The availability of civil legal aid in this context is subject to the statutory 


exclusions?. 


1 


Ie the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and 
PARA 4. Аз to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 

As to the legal services through which legally aided work may be provided generally, and as to 
the criteria for the determination of applications for legally aided work, see PARAS 89-104 
(forms of legal services); and see also PARAS 100—104 (categorisation of funded work). As to the 
making of applications for legally aided work see PARAS 114-132. In connection with the 
interpretation of these provisions see also PARA 56 note 3. 

Ie an application under: 

(1) the Convention on Jurisdiction and Enforcement of Judgments in Civil and Commercial 
Matters (Brussels, 27 September 1968; EC 46 (1976); Cmnd 7395) (including the 
Protocol annexed to that Convention) (‘the 1968 Brussels Convention’); 

(2) the Convention on the Recognition and Enforcement of Decisions Relating to 
Maintenance Obligations (The Hague, 2 October 1973) (‘the 1973 Hague 
Convention’); 

(3) the Convention on Jurisdiction and the Recognition and Enforcement of Judgments in 
Civil and Commercial Matters (Lugano, 30 October 2007; OJ L147, 10.6.2009, p 5) 
(‘the 1989 Lugano Convention’); 

(4) Council Regulation (EC) 44/2001 (OJ L12, 16.01.2001, p 1) on jurisdiction and the 
recognition and enforcement of judgments in civil and commercial matters (‘the 2000 
Brussels Regulation’); or 

(5) the Convention on Jurisdiction and the Recognition and Enforcement of Judgments in 
Civil and Commercial Matters (Lugano, 30 October 2007; OJ L147, 10.6.2009, p 5) 
(‘the 2007 Lugano Convention’), 

See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 9(1)(a), Sch 1 Pt 1 
para 18(1), (5) (Sch 1 Pt 1 para 18(3A), (3B) added, Sch 1 Pt 1 para 18(4), (5) amended, by 
$1 2013/748); and CONFLICT OF LAWS vol 19 (2011) PARA 366. The Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 (Amendment of Schedule 1) Order 2013, SI 2013/748, was 
made pursuant to (inter alia) the Legal Aid, Sentencing and Punishment of Offenders Act 2012 
s 9(2) (power to added and vary available services). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 18(1). 
"Maintenance order', in relation to a convention or regulation referred to in these provisions, 
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means a maintenance judgment within the meaning of that convention or regulation: Sch 1 Pt 1 
para 18(5). As to the meanings of ‘England’ and ‘Wales’ see PARA 66 note 4. 

le an application under Council Regulation (EC) 4/2009 (OJ L007, 10.01.2009, p 1) on 
jurisdiction, applicable law, recognition and enforcement of decisions and co-operation in 
matters relating to maintenance obligations (‘the EU Maintenance Regulation’ (see CONFLICT OF 
LAWS vol 19 (2011) PARA 555) art 56) or under the Hague Convention of 23 November 2007 on 
the International Recovery of Child Support and other Forms of Family Maintenance (‘the 2007 
Hague Convention’). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 18(2), (3A), (5) 
(Sch 1 Pt 1 para 18(3A), (5) as added and amended: see note 3). No merits criteria (see PARA 62) 
apply to civil legal services provided in relation to any matter described in Sch 1 Pt 1 para 18(2) 
to the extent that it relates to any application under the EU Maintenance Regulation art 56(1)(a) 
or (b) and concerns maintenance obligations arising from a parent-child relationship towards a 
person under the age of 21 (Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, 
reg 11(9)(b)) or to civil legal services provided in relation to any matter described in the Legal 
Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 18(3A) to the extent 
that it relates to any application under the 2007 Hague Convention art 10(1)(a) or (b) and is an 
application made by a creditor under the 2007 Hague Convention concerning maintenance 
obligations arising from a parent-child relationship towards a person under the age of 21 (Civil 
Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 11(9)(d). As to the 
consideration of the merits criteria see PARAS 105, 106. 

le in circumstances in which the individual falls within the EU Maintenance Regulation art 47(2) 
or (3), or in which the 2007 Hague Convention art 17(b) (free legal assistance for persons who 
benefited from assistance in state of origin) applies to the proceedings by virtue of art 37(2) 
(direct request to competent authority of contracting state) and the individual falls within 
art 17(b) as so applied. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 18(3), (3B) (Sch 1 
Pt 1 para 18(3B) as added: see note 3). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 18(4) (as 
amended: see note 3). The statutory exclusions are set out in Sch 1 Pt 2 (excluded services: see 
PARA 57) (Sch 1 Pt 2 para 11 being excluded in these circumstances) and Sch 1 Pt 3 (exclusions 
and exceptions relating to advocacy: see PARA 58). 


Special educational needs. Civil legal aid! is available? if it comprises civil 


legal services relating to matters arising? in connection with special educational 
needs* or in relation to assessments? relating to learning difficultiesé. The 
availability of civil legal aid in this context is subject to the statutory exclusions". 


1 


70. 


Те the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and 
PARA 4. As to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 

As to the legal services through which legally aided work may be provided generally, and as to 
the criteria for the determination of applications for legally aided work, see PARAS 89-104 
(forms of legal services); and see also PARAS 100-104 (categorisation of funded work). As to the 
making of applications for legally aided work see PARAS 114-132. In connection with the 
interpretation of these provisions see also PARA 56 note 3. 

Ie under the Education Act 1996 Pt 4 (ss 3114-349) (see EDUCATION vol 36 (2011) PARAS 
1178-1240). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 9(1)(a), Sch 1 Pt 1 para 2(1)(a). 
Ге under the Learning and Skills Act 2000 ss 139A, 140 (see EDUCATION vol 36 (2011) PARAS 
1187, 1188). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 2(1)(b). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 2(2). The 
statutory exclusions are set out in Sch 1 Pt 2 (excluded services: see PARA 57) and Sch 1 Pt 3 
(exclusions and exceptions relating to advocacy: see PARA 58). 


Barring and safeguarding. Civil legal aid! is available? if it comprises civil 


legal services provided in relation to: 
(1) abuse? of an individual that took place at a time when the individual 
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was a child* or vulnerable adult? (other than services provided in 
relation to clinical negligenceó or to a matter arising under a family 
enactment"); 

(2) the inclusion of a person in a barred list? or the removal of a person 
from a barred list?; 

(3) an order? disqualifying a person from working with children"! 

(4) а direction" prohibiting a person from teaching?; and 

(S) civil legal services provided in relation to the inherent jurisdiction of the 
High Court in relation to children and vulnerable ади 5“. 

The availability of civil legal aid in these contexts is subject to the statutory 


exclusions!5. 


1 


le the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and 
PARA 4. As to the meanings of ‘legal services’ and ‘civil legal services’ see РАКА 55. 

As to the legal services through which legally aided work may be provided generally, and as to 
the criteria for the determination of applications for legally aided work, see PARAS 89-104 
(forms of legal services); and see also PARAS 100-104 (categorisation of funded work). As to the 
making of applications for legally aided work see PARAS 114—182, In connection with the 
interpretation of these provisions see also PARA 56 note 3. 

Family help (lower) (see PARA 95) is not appropriate in relation to any matter described in 
the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 12 (victims of 
domestic violence and family matters: see PARA 76) to the extent that it relates to a petition for 
divorce or an application for a dissolution order under the Matrimonial Causes Act 1973 s 1 or 
the Civil Partnership Act 2004 s 44 (see MATRIMONIAL AND CIVIL PARTNERSHIP LAW vol 72 
(2009) PARAS 346-348): see the Civil Legal Aid (Merits Criteria) Regulations 2013, 
SI 2013/104, reg 25. 

‘Abuse’ means physical or mental abuse, including sexual abuse and abuse in the form of 
violence, neglect, maltreatment and exploitation: Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 s 9(1)(a), Sch 1 Pt 1 para 3(5). 
*Child' means a person under the age of 18: Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 Sch 1 Pt 1 para 3(5). 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 3(1). ‘Vulnerable 
adult’ means a person aged 18 or over whose ability to protect himself or herself from abuse is 
significantly impaired through physical or mental disability or illness, through old age or 
otherwise: Sch 1 Pt 1 para 3(5). Civil legal services are to be available in these circumstances 
only where the services are provided to the individual or the individual has died and the services 
are provided to the individual's personal representative or for the purposes of a claim under the 
Fatal Accidents Act 1976 (see NEGLIGENCE vol 78 (2010) PARAS 24-28) for the benefit of the 
individual's dependents: Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 
Pt 1 para 3(1). ‘Personal representative’, in relation to an individual who has died, means either 
a person responsible for administering the individual's estate under the law of England and 
Wales, Scotland or Northern Ireland, or a person who, under the law of another country or 
territory, has functions equivalent to those of administering the individual's estate: Sch 1 Pt 1 
para 3(5). 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 3(3). 'Clinical 
negligence' means breach of a duty of care or trespass to the person committed in the course of 
the provision of clinical or medical services (including dental or nursing services): Sch 1 Pt 1 
para 3(5). 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 3(4). As to the 
meaning of“ enactment’ see PARA 65 note 3. ‘Family enactment’ means (by virtue of Sch 1 Pt 1 
paras 3(5), 12(9), 14(9), 15(5); and the Civil Legal Aid (Statutory Charge) Regulations 2013, 
$1 2013/503, reg 2(1)); 
(1) the т Women's Property Act 1882 (questions between husband and wife as to 
property: see MATRIMONIAL AND CIVIL PARTNERSHIP LAW vol 72 (2009) PARAS 224, 
274, 276) (Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 
para 12(9)(a)) 
(2) the Maintenance Orders (Facilities for Enforcement) Act 1920 (see CONFLICT OF LAWS 
vol 19 (2011) PARAS 575-583) (Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 Sch 1 Pt 1 para 12(9)(b)); 
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(3 the Maintenance Orders Act 1950 (see CONFLICT OF LAWS vol 19 (2011) PARAS 
567—574) (Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 
para 12(9)(c)); 

(4) the Maintenance Orders Act 1958 (see MATRIMONIAL AND CIVIL PARTNERSHIP LAW 
vol 73 (2009) PARAS 664—675) (Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 Sch 1 Pt 1 para 12(9)(d)); 

(5) the Maintenance Orders (Reciprocal Enforcement) Act 1972 (see CONFLICT OF LAWS 
vol 19 (2011) PARAS 584—608) (Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 Sch 1 Pt 1 para 12(9)(e)); 

(6) the Domicile and Matrimonial Proceedings Act 1973 Sch 1 (staying of matrimonial 
proceedings: see MATRIMONIAL AND CIVIL PARTNERSHIP LAW vol 73 (2009) PARAS 
839-844) and corresponding provision in relation to civil partnerships made by rules of 
court under the Civil Partnership Act 2004 s 223 (see MATRIMONIAL AND CIVIL 
PARTNERSHIP LAW vol 73 (2009) PARA 840) (Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 Sch 1 Pt 1 para 12(9)(f)); 

(7) the Matrimonial Causes Act 1973 (see MATRIMONIAL AND CIVIL PARTNERSHIP LAW) 
(Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 
рага 12(9)(g)); 

(8) the Inheritance (Provision for Family and Dependants) Act 1975 (see WILLS AND 
INTESTACY vol 103 (2010) PARAS 565—596) (Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 Sch 1 Pt 1 para 12(9)(h)); 

(9) the Domestic Proceedings and Magistrates’ Courts Act 1978 (see MATRIMONIAL AND 
CIVIL PARTNERSHIP LAW) (Legal Aid, Sentencing and Punishment of Offenders Act 2012 
Sch 1 Pt 1 para 12(9)(1)); 

(10) the Matrimonial and Family Proceedings Act 1984 Pt 3 (ss 12-27) (financial relief after 
overseas divorce etc: see MATRIMONIAL AND CIVIL PARTNERSHIP LAW vol 72 (2009) 
PARAS 530-537; MATRIMONIAL AND CIVIL PARTNERSHIP LAW vol 73 (2009) PARAS 
586-588) (Legal Aid; Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 
para 12(9)(j)); 

(11) the Family Law Act 1986 Pts 1, 3 (ss 1-43, 55-62) (child custody and declarations of 
status: see CHILDREN AND YOUNG PERSONS vol 9 (2012) PARA 419; CHILDREN AND 
YOUNG PERSONS vol 10 (2012) PARAS 793-806) (Legal Aid, Sentencing and Punishment 
of Offenders Act 2012 Sch 1 Pt 1 para 12(9)(К)); 

(12) the Children Act 1989 Pts 1, 2 (ss 1-7, 8-16A) (orders with respect to children in 
family proceedings: see CHILDREN AND YOUNG PERSONS vol 9 (2012) PARAS 155-168, 
282-311) (Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 
para 12(9)(1)); 

(13) the Family Law Act 1996 s 53, Sch 7 (transfer of tenancies on divorce etc or separation 
of cohabitants: see MATRIMONIAL AND CIVIL PARTNERSHIP LAW vol 72 (2009) PARAS 
310-315) (Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 
para 12(9)(m)); 

(14) the Civil Partnership Act 2004 Pt 2 Chapters 2, 3 (ss 37-64, 65-72) (dissolution, nullity 
and other proceedings and property and financial arrangements: see MATRIMONIAL 
AND CIVIL PARTNERSHIP LAW) (Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 Sch 1 Pt 1 para 12(9)(п)); 

(15) the Human Fertilisation and Embryology Act 2008 s 54 (applications for parental 
orders: see CHILDREN AND YOUNG PERSONS vol 9 (2012) PARA 129) (Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 12(9)(0)); and 

(16) the Adoption and Children Act 2002 s 51А (post-adoption contact orders: see 
CHILDREN AND YOUNG PERSONS) (Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 Sch 1 Pt 1 para 12(9)(p) (added by the Children and Families Act 2014 
s 9(12)(а))). 

Help with family mediation described in the Civil Legal Aid (Merits Criteria) 
Regulations 2013, SI 2013/104, reg 17(b) (see PARA 91) is not appropriate in relation to any 
matter arising under an enactment specified under head (5), (9), (11), (12) or (15) above: Civil 
Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 27. 


*Barred list means a list maintained under the Safeguarding Vulnerable Groups Act 2006 s 2 
(persons barred from regulated activities relating to children or vulnerable adults: see SOCIAL 
SERVICES AND COMMUNITY CARE vol 95 (2013) PARAS 159-160), the Care Standards Act 2000 
s 81 (repealed) or the Protection of Children Act 1999 s 1 (repealed): Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 Sch 1 Pt 1 para 4(3). 


Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 4(1)(a). 
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10 Ie under the Criminal Justice and Court Services Act 2000 s 28,5 29 or 29А (see SENTENCING 
AND DISPOSITION OF OFFENDERS vol 92 (2010) PARA 316). 


11 Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 4(1)(b). 
12 Ie under the Education Act 2002 s 142 (see EDUCATION vol 35 (2011) PARA 469). 


13 Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 4(1)(c). 


14 Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 9(1). In this 
context ‘adults’ means persons aged 18 or over and ‘children’ means persons under the age of 
18: Sch 1 Pt 1 para 9(3). As to the jurisdiction of the High Court see COURTS AND TRIBUNALS 
vol 24 (2010) PARAS 699—715. 


15 Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 paras 3(2), 4(2), 9(2). 
The statutory exclusions are set out in Sch 1 Pt 2 (excluded services: see PARA 57) (Sch 1 Pt 2 
paras 1-3, 8, 12 being excluded in the circumstances described in Sch 1 Pt 1 para 3 (see the text 
and notes 1—7)) and Sch 1 Pt 3 (exclusions and exceptions relating to advocacy: see PARA 58). 


71. Mental health and mental capacity. Civil legal aid! is available? if it 
comprises civil legal services provided in relation to the protection and 
treatment? of mentally ill persons? and? persons who lack mental capacity*. 
There are restrictions on the availability of civil legal services in connection with 
the creation and operation of lasting powers of attorney and the making of 
advance decisions as to treatment", and the availability of'ciwil legal aid in these 
contexts is subject to the statutory exclusions®. 


1 Ie the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and 
PARA 4. As to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 


2 As to Ше legal services through which legally aided work may be provided generally, and as to 
the criteria for the determination of applications for legally aided work, see PARAS 89-104 
(forms of legal services); and see also PARAS 100-104 (categorisation of funded work). As to the 
making of applications for legally aided work see PARAS 114-132. In connection with the 
interpretation of these provisions see also PARA 56 note 3. 

Investigative representation (see PARA 98) is not appropriate in relation to any matter 
described in the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 
para 5(1)(a) or (b) (see the text and notes 3-6), to the extent that it relates to proceedings before 
the First-tier Tribunal or the Mental Health Review Tribunal for Wales: see the Civil Legal Aid 
(Merits Criteria) Regulations 2013, SI 2013/104, reg 21. 

3 Те under the Mental Health Act 1983 (see MENTAL HEALTH AND CAPACITY): Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9(1)(a), Sch 1 Pt 1 para 5(1)(а). 


4 This includes matters arising under the Repatriation of Prisoners Act 1984 Schedule para 5(2) 
(see PRISONS AND PRISONERS vol 85 (2012) PARA 465): Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 Sch 1 Pt 1 para 5(1)(b). 

Те under the Mental Capacity Act 2005: see MENTAL HEALTH AND CAPACITY. 


Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 5(1)(a)-(c). 


7 The services described in the text do not include services provided in relation to the creation of 
lasting powers of attorney under the Mental Capacity Act 2005 (see AGENCY vol 1 (2008) PARAS 
194, 217-238) or the making of advance decisions under that Act, although this does not 
exclude services provided in relation to determinations and declarations by a court under the 
Mental Capacity Act 2005 as to the validity, meaning, effect or applicability of a lasting power 
of attorney that has been created or an advance decision that has been made: Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 5(3), (4). 


8 Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 5(2). The 
statutory exclusions are set out in Sch 1 Pt 2 (excluded services: see PARA 57) and Sch 1 Pt 3 
(exclusions and exceptions relating to advocacy: see PARA 58). 
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72. Clinical negligence and severely disabled infants. Civil legal aid! is 
available? if it comprises civil legal services relating to a claim for damages in 
respect of clinical negligence? which caused a neurological injury to an individual 
as a result of which he is severely disabled*, provided that: 
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(1) the clinical negligence occurred while the individual was in his or her 
mother's womb, or during or after his birth? but before the end of a 
specified period®; and 

(2) the services are provided to the individual or he has died and the 
services are provided to his personal representative". 

The availability of civil legal aid in this context is subject to the statutory 


exclusions?. 


il 


Ie the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and 
PARA 4. As to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 

As to the legal services through which legally aided work may be provided generally, and as to 
the criteria for the determination of applications for legally aided work, see PARAS 89-104 
(forms of legal services); and see also PARAS 100-104 (categorisation of funded work). As to the 
making of applications for legally aided work see PARAS 114-132. In connection with the 
interpretation of these provisions see also PARA 56 note 3. 

"Clinical negligence' means breach of a duty of care or trespass to the person committed in the 
course of the provision of clinical or medical services (including dental or nursing services): 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 9(1)(a), Sch 1 Pt 1 para 23(5). 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 23(1). ‘Disabled’ 
means physically or mentally disabled: Sch 1 Pt 1 para 23(5). 

‘Birth’ means the moment when an individual first has a life separate from his or her mother, 
and references in these provisions to an individual being born are interpreted accordingly: Legal 
Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 23(5). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 23(2). If the 
individual was born before the beginning of the 37th week of pregnancy, the specified period is 
8 weeks beginning with the first day of what would have been that week; and if he was born 
during or after the 37th week of pregnancy, the specified period is 8 weeks beginning with the 
day of his birth: Sch 1 Pt 1 para 23(2)(b)(i), (ii). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 23(3). ‘Personal 
representative', in relation to an individual who has died, means a person responsible for 
administering the individual's estate under the law of England and Wales, Scotland or Northern 
Ireland or a person who, under the law of another country or territory, has functions equivalent 
to those of administering the individual's estate: Sch 1 Pt 1 para 23(5). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 23(4). The 
statutory exclusions are set out in Sch 1 Pt 2 (excluded services: see PARA 57) (Sch 1 Pt 2 paras 1, 
2, 3, 8 being excluded in these circumstances) and Sch 1 Pt 3 (exclusions and exceptions relating 
to advocacy: see PARA 58). 


73. Community care and facilities for disabled persons. Civil legal aid! is 
available? if it comprises civil legal services relating to community care services’, 
that is: 


(1) local authority support for children and families‘; 

(2) the removal to suitable premises of persons in need of care and 
attention?; 

(3) the temporary protection for property of persons admitted to hospital; 

(4) arrangements for promoting the welfare of old persons’; 

(5) after care for a person or persons ceasing to be detained under mental 
health provisions’; 

(6) the provision of services for children in need’; 

(7) the provision of accommodation for children!; 

(8) accommodation and maintenance for children in care and looked after 
children!!; 

(9) local authority functions in respect of relevant children!?; 

(10) the provision of services for persons qualifying for advice and 
assistance!?; 
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(11) services for carers!^; and 
(12) functions of local social service authorities’. | 
Civil legal services are also to be available if they are civil legal services 


provided in relation to grants!ó for the provision of facilities for disabled 
persons”. 


The availability of civil legal aid in these contexts is subject to the statutory 


exclusions!$. 


1 


10 


11 


[е the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(а); and 
PARA 4. Аз to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 

As to the legal services through which legally aided work may be provided generally, and as to 
the criteria for the determination of applications for legally aided work, see PARAS 89-104 
(forms of legal services); and see also PARAS 100-104 (categorisation of funded work). As to the 
making of applications for legally aided work see PARAS 114-132. In connection with the 
interpretation of these provisions see also PARA 56 note 3. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 9(1)(a), Sch 1 Pt 1 para 6(1). 


Те services which a relevant person may provide or arrange to be provided under the National 
Assistance Act 1948 Pt 3 (ss 21-35) (see SOCIAL SERVICES AND COMMUNITY CARE): Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 pafa 6(3). ‘Relevant person’ 
means a district council, a county council, a county borough council, a London borough 
council, the Common Council of the City of London, a Primary Care Trust established under the 
National Health Service Act 2006 s 18 (see HEALTH SERVICES vol 54 (2008) PARA 111), a Local 
Health Board established under the National Health Service (Wales) Act 2006 s 11 (see HEALTH 
SERVICES vol 54 (2008) PARA 74), and a clinical commissioning group: Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 Sch 1 Pt 1 para 6(3); Legal Aid, Sentencing and Punishment 
of Offenders Act 2012 (Community Care) Regulations 2014, SI 2014/1562, reg 2. As to areas 
and authorities in England and Wales see LOCAL GOVERNMENT vol 69 (2009) PARAS 22-53; as 
to the London borough councils and the Common Council of the City of London see LONDON 
GOVERNMENT vol 71 (2013) PARAS 20-66. As to clinical commissioning groups see the Health 
and Social Case Act 2012 Pt 2 Chapter A2 (ss 14A-14Z24); and HEALTH SERVICES. For savings 
in relation to the prescription of clinical commissioning groups as a 'relevant person' in 
connection with applications for legal aid commenced before 7 July 2014 see the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 (Community Care) Regulations 2014, 
SI 2014/1562, regs 3, 4. 


le services which a relevant person (see note 4) may provide or arrange to be provided under the 
National Assistance Act 1948 s 47 (see SOCIAL SERVICES AND COMMUNITY CARE vol 95 (2013) 
PARAS 34-39): Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 
para 6(3). 

Te services which a relevant person (see note 4) may provide or arrange to be provided under the 
National Assistance Act 1948 s 48 (see SOCIAL SERVICES AND COMMUNITY CARE vol 95 (2013) 
PARA 39): Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 6(3). 
Ie services which a relevant person (see note 4) may provide or arrange to be provided under the 
Health Services and Public Health Act 1968 s 45 (see SOCIAL SERVICES AND COMMUNITY CARE 
vol 95 (2013) PARA 8): Legal Aid, Sentencing and Punishment of Otfenders Act 2012 Sch 1 Pt 1 
para 6(3). 

le services which a relevant person (see note 4) may provide or arrange to be provided under the 
Mental Health Act 1983 s 117 (see MENTAL HEALTH AND CAPACITY vol 75 (2013) PARA 945): 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 6(3). 


le services which a relevant person (see note 4) may provide or arrange to be provided under the 
Children Act 1989 s 17 (see CHILDREN AND YOUNG PERSONS vol 10 (2012) PARA 814 et seq): 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 6(3). 


Ie services which a relevant person (see note 4) may provide or arrange to be provided under the 
Children Act 1989 s 20 (see CHILDREN AND YOUNG PERSONS vol 10 (2012) PARAS 839-842): 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 6(3). 


Ie services which a relevant person (see note 4) may provide or arrange to be provided under the 
Children Act 1989 ss 22A, 22B, 22C, 23 (see CHILDREN AND YOUNG PERSONS vol 10 (2012) 
PARAS 856-858): Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 
para 6(3). 
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le services which a relevant person (see note 4) may provide or arrange to be provided under the 
Children Act 1989 ss 23B, 23C (see CHILDREN AND YOUNG PERSONS vol 10 (2012) PARAS 
232-933): Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 6(3). 
le services which a relevant person (see note 4) may provide or arrange to be provided under the 
Children Act 1989 ss 24, 24A, 24B (see CHILDREN AND YOUNG PERSONS vol 10 (2012) PARAS 
925-927): Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 6(3). 
Ie services which a relevant person (see note 4) may provide or arrange to be provided under the 
Carers and Disabled Children Act 2000 s 2 (see SOCIAL SERVICES AND COMMUNITY CARE vol 95 
(2013) PARA 23): Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 
para 6(3). 

[е services which a relevant person (see note 4) may provide or arrange to be provided under the 
National Health Service Act 2006 s 254, Sch 20 or the National Health Service (Wales) 
Act 2006 s 192, Sch 15 (see HEALTH SERVICES vol 54 (2008) PARA 239): Legal Aid, Sentencing 
and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 6(3). 

le grants under the Housing Grants, Construction and Regeneration Act 1996 Pt 1 (ss 1-103) 
(see HOUSING vol 56 (2011) PARAS 595-645). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 7(1). As to the 
meaning of 'disabled person' see the Housing Grants, Construction and Regeneration Act 1996 
s 100; and HOUSING vol 56 (2011) PARA 596 (definition applied by the Legal Aid, Sentencing 
and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 7(3)). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 paras 6(2), 7(2). The 
statutory exclusions are set out in Sch 1 Pt 2 (excluded services: see PARA 57) and Sch 1 Pt 3 
(exclusions and exceptions relating to advocacy: see PARA 58). 


Welfare appeals. Civil legal aid! is available? if it comprises civil legal 


services relating to an appeal on a point of law to the Upper Tribunal’, the Court 
of Appeal* or the Supreme Cóur& relating to a specified welfare benefits. The 
availability of civil legal aid in this context is subject to the statutory exclusions’. 


1 


Ie the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and 
PARA 4. As to the meanings of ‘legal services’ and ‘civil legal services’ see РАКА 55. 

As to the legal services through which legally aided work may be provided generally, and as to 
the criteria for the determination of applications for legally aided work, see PARAS 89-104 
(forms of legal services); and see also PARAS 100—104 (categorisation of funded work). As to the 
making of applications for legally aided work see PARAS 114-132. In connection with the 
interpretation of these provisions see also PARA 56 note 3. 

As to appeals to the Upper Tribunal see COURTS AND TRIBUNALS vol 24 (2010) PARA 928. 
Proceedings for permission to appeal in accordance with the Tribunals, Courts and Enforcement 
Act 2007 s 11(4)(a) (see COURTS AND TRIBUNALS vol 24 (2010) PARA 928) are not to be 
regarded as preliminary to proceedings described in the Legal Aid, Sentencing and Punishment 
of Offenders Act 2012 Sch 1 Pt 1 para 8 (see note 6): Civil Legal Aid (Preliminary Proceedings) 
Regulations 2013, SI 2013/265 (made under the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 Sch 1 Pt 4 para 5(3)). 

As to appeals to the Court of Appeal in this context see COURTS AND TRIBUNALS vol 24 (2010) 
PARA 929. ) 

As to appeals to the Supreme Court see COURTS AND TRIBUNALS vol 24 (2010) PARAS 658-659. 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 9(1)(a), Sch 1 Pt 1 para 8(1). A 
‘specified welfare benefit’ for these purposes is a benefit, allowance, payment, credit or pension 
under the Social Security Contributions and Benefits Act 1992, the Jobseekers Act 1995, the 
State Pension Credit Act 2002, the Tax Credits Act 2002, the Welfare Reform Act 2007, the 
Welfare Reform Act 2012, or any other enactment relating to social security (see WELFARE 
BENEFITS AND STATE PENSIONS); the Vaccine Damage Payments Act 1979 (see HEALTH SERVICES 
vol 54 (2008) PARAS 829-831); or the Child Maintenance and Other Payments Act 2008 Pt 4 
(ss 46—54) (see WELFARE BENEFITS AND STATE PENSIONS vol 104 (2014) PARAS 225-228): Legal 
Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 8(1)(a)-(c), (3). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 8(2). The 
statutory exclusions are set out in Sch 1 Pt 2 (excluded services: see PARA 57) (Sch 1 Pt 2 paras 1, 
15 being excluded in these circumstances) and Sch 1 Pt 3 (exclusions and exceptions relating to 
advocacy: see PARA 58). 
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. Equality Civil legal aid! is available? if it comprises civil legal services 


relating to a contravention of the Equality Act 2010 or a previous discrimination 
enactment?. Assistance in equality proceedings may also be provided by the 
Commission for Equality and Human Rights*, and the availability of civil legal 
aid in this context is subject to the statutory exclusions?. 


1 


76. 


le the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and 
PARA 4. As to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 

As to the legal services through which legally aided work may be provided generally, and as to 
the criteria for the determination of applications for legally aided work, see PARAS 89-104 
(forms of legal services); and see also PARAS 100—104 (categorisation of funded work). As to the 
making of applications for legally aided work see PARAS 114-132. In connection with the 
interpretation of these provisions see also PARA 56 note 3. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 9(1)(a), Sch 1 Pt 1 para 43(1). 
As to the Equality Act 2010 see DISCRIMINATION. The 'previous discrimination enactments' are 
the Equal Pay Act 1970, the Sex Discrimination Act 1975, the Race Relations Act 1976, the 
Disability Discrimination Act 1995, the Employment Equality (Religion or Belief) 
Regulations 2003, SI 2003/1660, the Employment Equality (Sexual Orientation) 
Regulations 2003, SI 2003/1661, the Employment Equality ,(Age) Regulations 2006, 
SI 2006/1031, and the Equality Act (Sexual Orientation) Regulations*2007, SI 2007/1263 (all 
repealed or revoked) and the Equality Act 2006 (see DISCRIMINATION): Legal Aid, Sentencing 
and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 43(3). The reference in the text to a 
‘contravention’ includes breach of a term modified by, or included by virtue of, a provision that 
is an equality clause or equality rule for the purposes of the Equal Pay Act 1970 or the Equality 
Act 2010, and breach of a provision that is a non-discrimination rule for the purposes of the 
Equality Act 2010: Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 
para 43(4). 

See the Equality Act 2006 s 28; and DISCRIMINATION vol 33 (2013) PARA 40. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 43(2). The 
statutory exclusions are set out in Sch 1 Pt 2 (excluded services: see PARA 57) (Sch 1 Pt 2 para 15 
being excluded in these circumstances) and Sch 1 Pt 3 (exclusions and exceptions relating to 
advocacy: see PARA 58). с 


Family disputes and domestic violence. Civil legal aid! is available? if 


comprises: 


(1) civil legal services provided in relation to home rights, occupation 
orders and non-molestation orders?; 

(2) civil legal services provided in relation to an injunction following 
assault, battery or false imprisonment, or the inherent jurisdiction of the 
High Court to protect an adult, arising out of a family relationship’; 

(3) civil legal services provided to an adult? (‘A’) in relation to a matter 
arising out of a family relationship® between A and another individual 
(‘В’) where there has been, or is a risk of, domestic violence" between А 
and B, and A was, or is at risk of being, the victim of that domestic 
violence?; 

(4) mediation provided in relation to family disputes? and civil legal services 
provided in connection with the mediation of family disputes!°; or 

(5) civil legal services provided to a child! in relation to family 
proceedings!? where the child is, or proposes to be, the applicant or 
respondent!, where the child is made a party to the proceedings!* by a 
court, or where the child is a раму to the proceedings and is 
conducting, or proposes to conduct, the proceedings!® without a 
children's guardian or litigation friend"". 

The availability of civil legal aid in these circumstances is subject to the 


statutory exclusions!?, 
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Те the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and 
PARA 4. As to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 

As to the legal services through which legally aided work may be provided generally, and as to 
the criteria for the determination of applications for legally aided work, see PARAS 89-104 
(forms of legal services); and see also PARAS 100-104 (categorisation of funded work). As to the 
making of applications for legally aided work see PARAS 114-132. In connection with the 
interpretation of these provisions see also PARA 56 note 3. 

Help at court (see PARA 93) and investigative representation (see PARA 98) are not 
appropriate in relation to a family dispute (Civil Legal Aid (Merits Criteria) Regulations 2013, 
SI 2013/104, reg 24(1)), and full representation (see PARA 98) is not appropriate in relation to 
any matter described in the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 
Pt 1 para 14 (mediation in family disputes: see the text and notes 9-10) (Civil Legal Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 24(2)). Family help (lower) (see PARA 95) is not 
appropriate in relation to any matter described in the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 Sch 1 Pt 1 para 12 (victims of domestic violence and family matters: see the 
text and notes 5-8) to the extent that it relates to a petition for divorce or an application for a 
dissolution order under the Matrimonial Causes Act 1973 s 1 or the Civil Partnership Act 2004 
$ 44 (see MATRIMONIAL AND CIVIL PARTNERSHIP LAW vol 72 (2009) PARAS 346-348) (Civil Legal 
Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 25). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 9(1)(a), Sch 1 Pt 1 para 11(1). 
Matters involving home rights, occupation orders and non-molestation orders arise under the 
Family Law Act 1996 Pt 4 (ss 30—63): see ss 30-32 (home rights), ss 33-40 (occupation orders) 
and ss 42, 42А (non-molestation orders); and MATRIMONIAL AND CIVIL PARTNERSHIP LAW 
vol 73 (2009) PARAS 716-722. The financial eligibility limits are waived in relation to the 
matters described in the Legal Aid, Sentencing and Punishment of Offenders Аст 2012 Sch 1 Pt 1 
para 11: see the Civil Legal. Aid (Financial Resources and Payment for Services) 
Regulations 2013, SI 2013/480, reg 12; and PARAS 146, 149. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 11(2). See note 3. 
There is a family relationship between two people if they are associated with each other (Sch 1 
Pt 1 paras 11(4)(а), 12(7)(а), 14(7)(b), 15(3)(b); Civil Legal Aid (Statutory Charge) 
Regulations 2013, SI 2013/503, reg 2(1)); as to the meaning of 'associated' see the Family Law 
Act 1996 s 62; and MATRIMONIAL AND CIVIL PARTNERSHIP LAW vol 72 (2009) PARA 292 
(definition applied by the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 
Pt 1 paras 11(4)(b), 12(7)(b), 14(7)(c), 15(3)(c)). For the purposes of Sch 1 Pt 1 para 11, the 
Lord Chancellor may by regulations make provision about when circumstances arise out of a 
family relationship: Sch 1 Pt 1 para 11(5). In connection with what comprises a ‘family 
relationship’ see further Lord Chancellor’s Guidance Under Section 4 of the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 (June 2014) paras 10.1-10.2. As to the 
Lord Chancellor and his powers and functions relating to the provision of legal aid (which are in 
general exercised by the Legal Aid Agency) see PARAS 155-157. At the date at which this volume 
states the law no such regulations had been made. 

‘Adult’ means a person aged 18 or over: Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 Sch 1 Pt 1 para 12(9). 

For these purposes matters arising out of a family relationship include matters arising under a 
family enactment: Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 
para 12(8)(a). As to the meaning of ‘family enactment’ see РАКА 70 note 7. Subject to this, an 
application for an order under the Trusts of Land and Appointment of Trustees Act 1996 s 14 
(see REAL PROPERTY AND REGISTRATION vol 87 (2012) PARA 106; TRUSTS AND POWERS vol 98 
(2013) PARA 479) is a matter arising out of a family relationship for these purposes where there 
is a family relationship between A and B and the property which is the subject of the application 
is or includes property which is or was occupied by A and B as their home: Civil Legal Aid 
(Family Relationship) Regulations 2012, SI 2012/2684, reg 2(a) (made under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 12(8)(b)). 

‘Domestic violence’ means any incident, or pattern of incidents, of controlling, coercive or 
threatening behaviour, violence or abuse (whether psychological, physical, sexual, financial or 
emotional) between individuals who are associated with each other: Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 Sch 1 Pt 1 para 12(9) (amended by SI 2013/748). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 12(1). The services 
described in Sch 1 Pt 1 para 12(1) do not include services provided in relation to a claim in tort 
in respect of the domestic violence (Sch 1 Pt 1 para 12(6), but do include services provided in 
relation to conveyancing where the services in relation to conveyancing are provided in the 
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course of giving effect to a court order made in proceedings, and services described in Sch 1 Pt 1 
para 12(1) (other than services in relation to conveyancing) are being or have been provided in 
relation to those proceedings under arrangements made for the purposes of Pt 1 (ss 1-43) (Sch 1 
Pt 1 para 12(4)). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 14(1). See also 
PARA 91 (in particular note 2). A dispute is a family dispute if it is a dispute between individuals 
about a matter arising out of a family relationship between the individuals: Sch 1 Pt 1 
para 14(7)(a). For these purposes matters arising out of a family relationship include matters 
arising under a family enactment: Sch 1 Pt 1 para 14(8)(a). Subject to this, an application for an 
order under the Trusts of Land and Appointment of Trustees Act 1996 s 14 (see REAL PROPERTY 
AND REGISTRATION vol 87 (2012) PARA 106; TRUSTS AND POWERS vol 98 (2013) PARA 479) is a 
matter arising out of a family relationship where the property which is the subject of the 
application is or includes property which is or was occupied by the individuals between whom 
there is a dispute as their home, and there is a family relationship between those individuals: 
Civil Legal Aid (Family Relationship) Regulations 2012, SI 2012/2684, reg 2(b) (made under the 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 14(8)(b)). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 14(2). The services 
described in Sch 1 Pt 1 para 14(2) include services provided in relation to conveyancing, but 
only where the services in relation to conveyancing are provided in the course of giving effect to 
arrangements for the resolution of a family dispute and services described in Sch 1 Pt 1 
para 14(1) or (2) (other than services in relation to conveyancing) are being or have been 
provided in relation to the dispute under arrangements made for the purposes of Pt 1: Sch 1 Pt 1 
para 14(5). | M 

*Child' means a person under the age of 18: Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 Sch 1 Pt 1 para 15(5). 

For these purposes proceedings are family proceedings if they relate to a matter arising out of a 
family relationship: Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 
para 15(3)(a). Matters arising out of a family relationship include matters arising under a family 
enactment (Sch 1 Pt 1 para 15(4)(a), and (subject to this) the Lord Chancellor may by 
regulations make provision about when matters arise out of a family relationship (Sch 1 Pt 1 
para 15(4)(b)). At the date at which this volume states the law no such regulations had been 
made. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 15(1)(a). 

Ie under FPR 16.2 (see CHILDREN AND YOUNG PERSONS vol 9 (2012) PARA 247). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 15(1)(b). 

Ie in accordance with FPR 16.6 (see CHILDREN AND YOUNG PERSONS vol 9 (2012) PARA 247). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 15(1)(c). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 paras 11(3), 12(2), (3), 
(5), 14(3), (4), (6), 15(2). The statutory exclusions are set out in Sch 1 Pt 2 (excluded services: 
see PARA 57) (Sch 1 Pt 2 paras 3, 11 being excluded in the circumstances described in Sch 1 Pt 1 
para 11, and Sch 1 Pt 2 para 11 being excluded in the circumstances described in Sch 1 Pt 1 
paras 12(1), 14(1), (2)) and Sch 1 Pt 3 (exclusions and exceptions relating to advocacy: see PARA 
58). See also Lord Chancellor’s Guidance Under Section 4 of the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 (June 2014) paras 10.14-10.15. 


. Housing, homelessness and unsafe dwellings. Civil legal aid! is available? 


if it comprises: 


(1) civil legal services provided in relation to court orders for sale or 
possession of the individual's home? or the eviction from the individual's 
home of the individual or others*; 

(2) civil legal services provided to an individual in relation to a bankruptcy 
order? against the individual where the individual's estate includes his 
home$ and the petition for the bankruptcy order is or was presented by 
a person other than the individual"; 

(3) civil legal services provided to an individual who is homeless, or 
threatened with homelessness?, in relation to the provision? of 
accommodation and assistance for the individual!9; or 

(4) civillegal services provided to an individual in relation to the removal or 
reduction of a serious risk of harm!! to the health'? or safety of the 
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individual or a relevant member of the individual's family!? where the 
risk arises from a deficiency'^ in the individual's home 5, the individual's 
home is rented or leased from another person!5, and the services are 
provided with a view to securing that the other person makes 
arrangements to remove or reduce the risk”. 


The availability of civil legal aid in these circumstances is subject to the 


statutory exclusions!®, 


1 


le the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and 
РАКА 4. As to the meanings of ‘legal services’ and ‘civil legal services’ see РАКА 55. 

As to the legal services through which legally aided work may be provided generally, and as to 
the criteria for the determination of applications for legally aided work, see PARAS 89—104 
(forms of legal services); and see also PARAS 100-104 (categorisation of funded work). As to the 
making of applications for legally aided work see PARAS 114—132. In connection with the 
interpretation of these provisions see also PARA 56 note 3. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 9(1)(a), Sch 1 Pt 1 para 33(1)(a). 
In Sch 1 Pt 1 para 33 ‘home’, in relation to an individual, means the house, caravan, houseboat 
or other vehicle or structure that is the individual's only or main residence (Sch 1 Pt 1 
para 33(9)), although references to an individual's home do not include a vehicle or structure 
occupied by the individual if there are no grounds on which it can be argued that the individual 
is occupying the vehicle or structure otherwise than as a trespasser, and there are no grounds on 
which it can be argued that the individual's occupation of the vehicle or structure began 
otherwise than as a trespasser (Sch 1 Pt 1 para 33(10)). In these provisions the references to a 
caravan, houseboat or other vehicle include the land on which it is located or to which it is 
moored (Sch 1 Pt 1 para 33(11)), aríd for these purposes individuals occupying, or beginning 
occupation, of a vehicle or structure as a trespasser include individuals who do so by virtue of 
title derived from a trespasser or a licence or consent given by a trespasser or a person deriving 
title from a trespasser (Sch 1 Pt 1 para 33(12)). An individual who is occupying a vehicle or 
structure as a trespasser docs not cease to be a trespasser by virtue of being allowed time to leave 
the vehicle or structure: Sch 1 Pt 1 para 33(13). 

The services described in Sch 3 Pt 1 para 33(1) include services provided in relation to 
proceedings on an application under the Trusts of Land and Appointment of Trustees Act 1996 
to which the Insolvency Act 1986 s 335A (application by trustee of bankrupt's estate: see 
BANKRUPTCY AND INDIVIDUAL INSOLVENCY vol 5 (2013) PARA 672) applies (Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9(1)(a), Sch 1 Pt 1 para 33(5)), and include 
services described in any of Sch 1 Pt 2 paras 3—6 or 8 (see PARA 57) to the extent that they are 
services provided to an individual in relation to a counterclaim in proceedings for a court order 
for sale or possession of the individual's home (Sch 1 Pt 1 para 33(6)(a)), or services provided to 
an individual in relation to the unlawful eviction from the individual's home of the individual or 
others (Sch 1 Pt 1 para 33(6)(b)). Those services do not include services provided in relation to 
proceedings under the Matrimonial Causes Act 1973 or proceedings under the Civil Partnership 
Act 2004 Pt 2 Chapters 2, 3 (ss 37-72) (dissolution, nullity and other proceedings and property 
and financial arrangements) (see MATRIMONIAL AND CIVIL PARTNERSHIP LAW): Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9(1)(a), Sch 1 Pt 1 para 33(8). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 9(1)(a), Sch 1 Pt 1 para 33(1)(b). 
As to these services see note 3. 

Ie under the Insolvency Act 1986 Pt 9 (ss 263H-371) (see BANKRUPTCY AND INDIVIDUAL 
INSOLVENCY vol 5 (2013) PARA 129 et seq). The services available under these provisions include 
services provided in relation to a statutory demand under Pt 9: Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 s 9(1)(a), Sch 1 Pt 1 para 33(2). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 9(1)(a), Sch 1 Pt 1 para 33(2) (а). 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 33(2)(b). 

As to the meanings of ‘homeless’ and ‘threatened with homelessness’ see the Housing Act 1996 
s 175; and HOUSING vol 56 (2011) PARA 284 (definition applied by the Legal Aid, Sentencing 
and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 34(3)). 

Ie under the Housing Act 1996 Pt 6 (ss 159-174) (allocation of housing accommodation: see 
HOUSING vol 56 (2011) PARAS 240-248) or Pt 7 (ss 175-218) (homelessness: see HOUSING 
vol 56 (2011) PARAS 284—308). 


10 Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 34(1). 
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*Harm' includes temporary harm: Legal Aid, Sentencing and Punishment of Offenders Act 2012 
Sch 1 Pt 1 para 35(4). 

‘Health’ includes mental health: Legal Aid, Sentencing and Punishment of Offenders Act 2012 
Sch 1 Pt 1 para 35(4). 

For these purposes a child (ie а person under the age of 18) is a relevant member of an 
individual's family if the individual is the child's parent or has parental responsibility for the 
child, and an adult (ie a person aged 18 or over) is a relevant member of an individual's family 
if they are relatives (whether of the full blood or half blood or by marriage or civil partnership) 
or cohabitants, and the individual's home is also that adult's home: Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 Sch 1 Pt 1 para 35(3), (4). As to the meaning of ‘cohabitant’ 
see the Family Law Act 1996 s 62(1); and MATRIMONIAL AND CIVIL PARTNERSHIP LAW vol 72 
(2009) PARA 292 (definition applied by the Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 Sch 1 Pt 1 para 35(4)). Note that references to ‘marriage’ include marriage of a 
same-sex couple: see the Marriage (Same Sex Couples) Act 2013 Sch 3 para 1; and 
MATRIMONIAL AND CIVIL PARTNERSHIP LAW. 

*Deficiency' means any deficiency, whether arising as a result of the construction of a building, 
an absence of maintenance or repair, or otherwise; and ‘building’ includes part of a building: 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 35(4). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 35(1)(a). ‘Home’, 
in relation to an individual, means the house, caravan, houseboat or other vehicle or structure 
that is the individual's only or main residence, together with any garden or ground usually 
occupied with it: Sch 1 Pt 1 para 35(4). , 79и 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 35(1)(b). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 35(1)(c). See also 
Lord Chancellor's Guidance Under Section 4 of tbe Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 (June 2014) para 12. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 paras 33(3), (4), (7), 
34(2), 35(2). The statutory exclusions are set out in Sch 1 Pt 2 (excluded services: see PARA 57) 
(Sch 1 Pt 2 para 14 being excluded in the circumstances described in Sch 1 Pt 1 para 33(1), (2), 
and Sch 1 Pt 2 paras 6, 8 being excluded in the circumstances described in Sch 1 Pt 1 para 35) 
and Sch 1 Pt 3 (exclusions and exceptions relating to advocacy: see PARA 58). 


Forced marriage. Civil legal aid! is available? if it comprises civil legal 


services provided in connection with forced marriage protection orders?, subject 


to 
1 


the statutory exclusions‘, 


Ie the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and 
PARA 4. As to the meanings of ‘legal! services’ and ‘civil legal services’ see PARA 55. 

As to the legal services through which legally aided work may be provided generally, and as to 
the criteria for the determination of applications for legally aided work, see PARAS 89-104 
(forms of legal services); and see also PARAS 100-104 (categorisation of funded work). As to the 
making of applications for legally aided work see PARAS 114-132. In connection with the 
interpretation of these provisions see also PARA 56 note 3. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 9(1)(a), Sch 1 Pt 1 para 16(1). 
As to the provision of forced marriage protection orders see the Family Law Act 1996 Pt 4A 
(ss 634-635); and MATRIMONIAL AND CIVIL PARTNERSHIP LAW vol 73 (2009) PARAS 723-730. 
The financial eligibility limits are waived in relation to the matters described in the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 16: see the Civil Legal Aid 
(Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, reg 12; and 
PARA 149. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 16(2). The 
statutory exclusions are set out in Sch 1 Pt 2 (excluded services: see PARA 57) and Sch 1 Pt 3 
(exclusions and exceptions relating to advocacy: see PARA 58). 


79. Immigration and asylum. Civil legal aid! is available? if it comprises: 


(1) civil legal services provided in relation to proceedings before the Special 
Immigration Appeals Commission?; 

(2) civil legal services provided in relation to detention under the authority 
of an immigration officer‘; 
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(3) civil legal services provided in relation to detention? for the purposes of 


deportation or removal$; 


(4) civil legal services provided in relation to temporary admission’ to the 


United Kingdom’; 


(5) civil legal services provided in relation to residence restrictions? relating 


to deportees or asylum seekers!; 

(6) civil legal services relating to an application for indefinite leave to 
remain provided to an individual whose relationship has broken down 
in circumstances involving domestic violence!!; 

(7) civil legal services provided to an individual in relation to a residence 
card application'? (in specified circumstances)!?; 

(8) civil legal services provided in relation to rights to enter and remain 
applicable to refugees!^; or 

(9) civil legal services provided in relation to the Secretary of State's 
powers? to provide, or arrange for the provision of, accommodation 
for asylum seekers!6. 

The availability of civil legal aid in these circumstances is subject to the 


statutory exclusions?!’. 


1 


хо оо 


10 
11 


Ie the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and 
PARA 4. As to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 

As to the legal services through which legally aided work may be provided generally, and as to 
the criteria for the determination of applications for legally aided work, see PARAS 89-104 
(forms of legal services); and see also PARAS 100-104 (categorisation of funded work). As to the 
making of applications for legally aided work see PARAS 114-132. In connection with the 
interpretation of these provisions see also PARA 56 note 3. 

Help at court (see PARA 93) is not appropriate in relation to any matter described in the 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 paras 24—31 to the 
extent they relate to proceedings before the First-tier Tribunal or the Upper Tribunal (see the 
Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, regs 22(a), 23) and 
investigative representation (see PARA 98) is not appropriate in relation to any matter described 
in the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 paras 25-30 to 
the extent they relate to proceedings before the First-tier Tribunal or the Upper Tribunal (see the 
Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 22(а)). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 9(1)(a), Sch 1 Pt 1 para 24(1). 
As to proceedings before the Special Immigration Appeals Commission see IMMIGRATION AND 
ASYLUM vol 57 (2012) PARAS 430-456. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 25(1)(a). See 
IMMIGRATION AND ASYLUM vol 57 (2012) PARAS 233-240. 

Ie under the Immigration Act 1971 Sch 3 (see IMMIGRATION AND ASYLUM vol 57 (2012) PARAS 
186, 197), the Nationality, Immigration and Asylum Act 2002 s 62 (see IMMIGRATION AND 
ASYLUM vol 57 (2012) PARA 191) or the UK Borders Act 2007 s 36 (see IMMIGRATION AND 
ASYLUM vol 57 (2012) PARA 196). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 25(1)(b)-(d). 

Ie under the Immigration Act 1971 Sch 2 para 21 (see IMMIGRATION AND ASYLUM vol 57 (2012) 
PARA 242) or the Nationality, Immigration and Asylum Act 2002 s 62 (see IMMIGRATION AND 
ASYLUM vol 57 (2012) PARA 191). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 26(1). 

Ie under the Immigration Act 1971 Sch 3 para 2(5) or 4 (see IMMIGRATION AND ASYLUM vol 57 
(2012) PARA 197) or the Nationality, Immigration and Asylum Act 2002 s 71 (see IMMIGRATION 
AND ASYLUM vol 57 (2012) PARA 320). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 27(1). 

Ie civil legal services provided to an individual (‘V’) in relation to an application by V for 
indefinite leave to remain in the United Kingdom on the grounds that V was given leave to enter 
or remain in the United Kingdom for a limited period as the partner of another individual 
present and settled in the United Kingdom and V's relationship with the other individual broke 
down permanently because V was the victim of domestic violence (Legal Aid, Sentencing and 
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13 


14 


Punishment of Offenders Act 2012 Sch 1 Pt 1 para 28(1)), apart from civil legal services relating 
to attendance at an interview conducted on behalf of the Secretary of State with a view to 
reaching a decision on an application (Sch 1 Pt 1 para 28(3)). ‘Indefinite leave to remain in the 
United Kingdom’ means leave to remain in the United Kingdom under the Immigration 
Act 1971 which is not limited as to duration (see IMMIGRATION AND ASYLUM vol 57 (2012) 
PARA 15): Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 28(5). 
For these purposes one individual is a partner of another if they are married to each other, they 
are civil partners of each other or they are cohabitants (within the meaning of the Family Law 
Act 1996 Pt 4 (ss 30—63) (see s 62; and MATRIMONIAL AND CIVIL PARTNERSHIP LAW vol 72 
(2009) PARA 292): Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 
para 28(4), (5). As to the meaning of 'present and settled in the United Kingdom' see the 
Immigration Rules para 6; and IMMIGRATION AND ASYLUM vol 57 (2012) PARA 79 (definition 
applied by the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 
para 28(5)). ‘Domestic violence’ means any incident, or pattern of incidents, of controlling, 
coercive or threatening behaviour, violence or abuse (whether psychological, physical, sexual, 
financial or emotional) between individuals who are associated with each other (within the 
meaning of the Family Law Act 1996 s 62: see MATRIMONIAL AND CIVIL PARTNERSHIP LAW 
vol 72 (2009) PARA 292): Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 
Pt 1 paras 28(5), 29(4) (amended by SI 2013/748). Note that references to ‘marriage’ include 
marriage of a same-sex couple: see the Marriage (Same Sex Couples) Act 2013 Sch 3 para 1; and 
MATRIMONIAL AND CIVIL PARTNERSHIP LAW. 

‘Residence card application’ means an application for a residence сага under the Immigration 
(European Economic Area) Regulations 2006, SI 2006/1003, reg 17 (see IMMIGRATION AND 
ASYLUM vol 57 (2012) PARA 268) or an application for a permanent residence card under 
reg 18(2) (see IMMIGRATION AND ASYLUM vol 57 (2012) PARA 269): Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 Sch 1 Pt 1 para 29(1). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 29(1). The 
circumstances are that the individual in question (‘V) has ceased to be a family member of a 
qualified person on the termination of the marriage or civil partnership of the qualified person, 
is a family member who has retained the right of residence by virtue of satisfying the conditions 
in the Immigration (European Economic Area) Regulations 2006, SI 2006/1003, reg 10(5) (see 
IMMIGRATION AND ASYLUM vol 57 (2012) PARA 260), and has satisfied the condition in 
reg 10(5)(d)(iv) on the ground that V or a family member of V was the victim of domestic 
violence while the marriage or civil partnership of the qualified person was subsisting: Legal 
Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 29(1)(a)-(c). The 
services to be made available do not include civil legal services relating to attendance at an 
interview conducted on behalf of the Secretary of State with a view to reaching a decision on an 
application: Sch 1 Pt 1 para 29(3). As to the meanings of ‘family member’, ‘family member who 
has retained the right of residence’ and ‘qualified person’ see the Immigration (European 
Economic Area) Regulations 2006, SI 2006/1003, regs 6, 7, 9, 10; and IMMIGRATION AND 
ASYLUM vol 57 (2012) PARAS 257, 259, 260 (definitions applied by the Legal Aid, Sentencing 
and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 29(4)). As to ‘domestic violence’ see note 
11. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 30(1). The civil 
legal services referred to are civil legal services provided in relation to rights to enter, and to 
remain in, the United Kingdom arising from the Convention relating to the Status of Refugees 
(Geneva, 28 July 1951; TS 39 (1954); Cmd 9171) (the Refugee Convention) and Protocol (New 
York, 31 January 1967; TS 15 (1969); Cmnd 3906) (see IMMIGRATION AND ASYLUM vol 57 
(2012) PARAS 276-388), the Convention for the Protection of Human Rights and Fundamental 
Freedoms (Rome, 4 November 1950; TS 71 (1953); Cmd 8969) (the European Convention on 
Human Rights) art 2 or 3 (see RIGHTS AND FREEDOMS vol 88A (2013) PARAS 116-157, 
158-187), Council Directive (EC) 2001/55 (OJ L212, 7.8.2001, p 12) on minimum standards 
for giving temporary protection in the event of a mass influx of displaced persons and on 
measures promoting a balance of efforts between member states in receiving such persons and 
bearing the consequences thereof (the Temporary Protection Directive) (see IMMIGRATION AND 
ASYLUM vol 57 (2012) PARA 316), or Council Directive (2004/83/EC) of 29 April 2004 on 
minimum standards for the qualification and status of third country nationals or stateless 
persons as refugees or as persons who otherwise need international protection and the content 
of the protection granted (the Qualification Directive): Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 Sch 1 Pt 1 para 30(1)(a)-(d), (4). The services to be made available include: 
(1) attendance at an immigration interview (ie an interview conducted on behalf of the Secretary 
of State with a view to reaching a decision on a claim in respect of the rights mentioned in Sch 1 
Pt 1 para 30(1)) in any case in which the individual to whom the civil legal services are provided 
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is a child at the time of that interview; and (2) attendance at an immigration interview in which 
the individual to whom the civil legal services are provided is not a child where the individual is 
detained in a place of detention specified in the Asylum and Immigration Tribunal (Fast Track 
Procedure) Rules 2005, SI 2005/560, Sch 2 (see IMMIGRATION AND ASYLUM vol 57 (2012) PARA 
424), or lacks capacity within the meaning of the Mental Capacity Act 2005 s 2 (see MENTAL 
HEALTH AND CAPACITY vol 75 (2013) PARA 603), where the interview is not a screening 
interview (ie the first immigration interview in respect of the claim): Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 Sch 1 Pt 1 para 30(3); Civil Legal Aid (Immigration 
Interviews) (Exceptions) Regulations 2012, SI 2012/2683. In this context ‘child? means an 
individual who is under the age of 18 or an individual whose age is uncertain and who, at an 
immigration interview, is being treated by the Secretary of State as being under the age of 18: 
reg 2. The services to be made available do not include attendance at an immigration interview 
in any other context: Sch 1 Pt 1 para 30(3). 

le under the Immigration and Asylum Act 1999 s 4 or s 95 (accommodation for persons 
temporarily admitted and asylum-seekers: see IMMIGRATION AND ASYLUM vo! 57 (2012) PARAS 
242, 338-359) or the Nationality, Immigration and Asylum Act 2002 s 17 (support for destitute 
asylum-seekers: see IMMIGRATION AND ASYLUM vol 57 (2012) PARA 355). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 31(1). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 paras 24(2), 25(2), 
26(2), 27(2), 28(2), 29(2), 30(2), 31(2). The statutory exclusions are set out in Sch 1 Pt 2 
(excluded services: see PARA 57) and Sch 1 Pt 3 (exclusions and exceptions relating to advocacy: 
see PARA 58). 


80. Human trafficking. Civil legal aid! is available? if it comprises: 


sta 
1 


(1) civil legal services provided to an individual in relation to an application 
by the individual for leave to enter, or to remain in, the United Kingdom 
where there has been a conclusive determination that the individual is a 
victim of trafficking in human beings? or there are reasonable grounds 
to believe that the individual is such a victim and there has not been a 
conclusive determination that the individual is not such а victim‘; 

(2) civil legal services provided in relation to a claim under employment 
law? arising in connection with the exploitation? of an individual who is 
a victim of trafficking in human beings’; ог 

(3) Civil legal services provided in relation to a claim for damages arising in 
connection with the trafficking or exploitation of an individual who is a 
victim of trafficking in human beings*. 

The availability of civil legal aid in these circumstances is subject to the 

tutory exclusions?. 


Ie the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and 
PARA 4. As to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 

As to the legal services through which legally aided work may be provided generally, and as to 
the criteria for the determination of applications for legally aided work, see PARAS 89-104 
(forms of legal services); and see also PARAS 100-104 (categorisation of funded work). As to the 
making of applications for legally aided work see PARAS 114-132. In connection with the 
interpretation of these provisions see also PARA 56 note 3. 

Help at court (see PARA 93) and investigative representation (see PARA 98) are not 
appropriate in relation to the Legal Aid, Sentencing and Punishment of Offenders Act 2012 
Sch 1 Pt 1 para 32(1) (victims of trafficking in human beings): see the Civil Legal Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 22(b). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 9(1)(a), Sch 1 Pt 1 para 32(1)(a). 
As to the meaning of ‘trafficking in human beings’ see the European Convention on Action 
against Trafficking in Human Beings (Warsaw, 16 May 2005; CETS 197; Misc 7 (2008); 
Cm 7465) (the Trafficking Convention) (definition applied by the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 Sch 1 Pt 1 para 32(8)). As tc the Trafficking Convention see 
RIGHTS AND FREEDOMS vol 88A (2013) PARA 93. For these purposes there is a conclusive 
determination that an individual is or is not a victim of trafficking in human beings when, on 
completion of the identification process required by the Trafficking Convention art 10, a 
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competent authority concludes that the individual is or is not such a victim: Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 32(7). ‘Competent authority’ 
means a person who is a competent authority of the United Kingdom for the purposes of the 
Trafficking Convention: Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 
Pt 1 para 32(8). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 32(1)(b). For these 
purposes there are reasonable grounds to believe that an individual is a victim of trafficking in 
human beings if a competent authority has determined for the purposes of the Trafficking 
Convention art 10 (identification of victims) that there are such grounds: Legal Aid, Sentencing 
and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 32(6). 

For these purposes ‘employment law’ means an enactment or rule of law relating to 
employment, including in particular an enactment or rule of law conferring powers or imposing 
duties on employers, conferring rights on employees or otherwise regulating the relations 
between employers and employees; ‘employment’ means employment under a contract of 
employment or a contract personally to do work; and references to ‘employers’ and ‘employees’ 
are interpreted accordingly: Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 
Pt 1 para 32(8). 

‘Exploitation’ means a form of exploitation described in the Asylum and Immigration 
(Treatment of Claimants, etc) Act 2004 s 4(4) (trafficking people for exploitation: see 
IMMIGRATION AND ASYLUM vol 57 (2012) PARA 218): Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 Sch 1 Pt 1 para 32(8). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch № Рф 1 para 32(2). Civil legal 
service are to be available in these circumstances only where the services are provided to the 
individual or the individual has died and the services are provided to the individual's personal 
representative: Sch 1 Pt 1 para 32(2). ‘Personal representative’, in relation to an individual who 
has died, means a person responsible for administering the individual's estate under the law of 
England and Wales, Scotland or Northern Ireland, or a person who, under the law of another 
country or territory, has functions equivalent to those of administering the individual's estate: 
Sch 1 Pt 1 para 32(8). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 32(3). Civil legal 
services are to be available in these circumstances only where the services are provided to the 
individual or the individual has died and the services are provided to the individual's personal 
representative: Sch 1 Pt 1 para 32(3). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 32(4). The 
statutory exclusions are set out in Sch 1 Pt 2 (excluded services: see PARA 57) (Sch 1 Pt 2 
paras 1-6, 8 being excluded in the circumstances described in Sch 1 Pt 1 para 32(2), (3)) and 
Sch 1 Pt 3 (exclusions and exceptions relating to advocacy: see PARA 58). 


81. Persons subject to quasi-criminal injunctions. Civil legal aid! is available? 
if it comprises: 


(1) civil legal services provided to an individual in relation to an anti-social 
behaviour order? ог an injunction‘; 

(2) civil legal services provided in relation to an injunction or restraining 
order? related to harassment®; or 

(3) civil legal services provided in relation to injunctions’ to prevent 
gang-related violence?. 

The availability of civil legal aid in these circumstances is subject to the 


statutory exclusions?. 


1 


le the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and 
PARA 4. As to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 

As to the legal services through which legally aided work may be provided generally, and as to 
the criteria for the determination of applications for legally aided work, see PARAS 89-104 
(forms of legal services); and see also PARAS 100-104 (categorisation of funded work). As to the 
making of applications for legally aided work see PARAS 114-132. In connection with the 
interpretation of these provisions see also PARA 56 note 3. 

le an order made in respect of the individual under the Crime and Disorder Act 1998 s 1B (see 
SENTENCING AND DISPOSITION OF OFFENDERS vol 92 (2010) PARA 497), an interim order made 
in respect of the individual under s 1D (see SENTENCING AND DISPOSITION OF OFFENDERS vol 92 
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(2010) PARA 498) following an application under s 1B, or an intervention order made in respect 
of the individual under s 1G (see SENTENCING AND DISPOSITION OF OFFENDERS vol 92 (2010) 
PARAS 499-502) in connection with an order under s 1B: Legal Aid, Sentencing and Punishment 
of Offenders Act 2012 Sch 1 Pt 1 para 36(1)(a)-(c). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 9(1)(a), Sch 1 Pt 1 para 36(1). 
The injunction referred to in the text is an anti-social behaviour injunction against the individual 
under the Housing Act 1996 s 153A (see HOUSING vol 56 (2011) PARA 274). 

le an injunction under the Protection from Harassment Act 1997 s 3 or 3A (see TORT vol 97 
(2010) PARA 557) or the variation or discharge of a restraining order under s 5 or 5A (see 
SENTENCING AND DISPOSITION OF OFFENDERS vol 92 (2010) PARA 349): Legal Aid, Sentencing 
and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 37(1). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 37(1). 

Ie under the Policing and Crime Act 2009 Pt 4 (ss 34-50) (see SENTENCING AND DISPOSITION OF 
OFFENDERS vol 92 (2010) PARAS 550—556). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 38(1). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 paras 36(2), 37(2), 
38(2). The statutory exclusions are set out in Sch 1 Pt 2 (excluded services: see PARA 57) and 
Sch 1 Pt 3 (exclusions and exceptions relating to advocacy: see PARA 58). 


Victims of sexual offences. Civil legal aid! is available? if it comprises civil 


legal services relating to a sexual offence?, provided that either they are provided 
to the victim of the offence or the victim of the offence has died and the services 
are provided to the victim's personal representative^. The availability of civil 
legal aid in these circumstances is subject to the statutory exclusions?. 


1 


Ie the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and 
PARA 4. As to the meanings of ‘legal services’ and ‘civil legal services’ see РАКА 55. 


As to the legal services through which legally aided work may be provided generally, and as to 
the criteria for the determination of applications for legally aided work, see PARAS 89-104 
(forms of legal services); and see also PARAS 100-104 (categorisation of funded work). As to the 
making of applications for legally aided work see PARAS 114-132. In connection with the 
interpretation of these provisions see also PARA 56 note 3. 


Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 9(1)(a), Sch 1 Pt 1 para 39(1)(a). 
‘Sexual offence’ means an offence under a provision of the Sexual Offences Act 2003 (see 
CRIMINAL LAW vol 25 (2010) PARAS 174—277) and an offence under the Protection of Children 
Act 1978 s 1 (indecent photographs of children: see CRIMINAL LAW vol 25 (2010) PARA 260): 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 39(3). References 
to a sexual offence include incitement to commit a sexual offence, an offence committed by a 
person under the Serious Crime Act 2007 Pt 2 (ss 44—67) (encouraging or assisting crime: see 
CRIMINAL LAW vol 25 (2010) PARAS 64-72) in relation to which a sexual offence is the offence 
which the person intended or believed would be committed, conspiracy to commit a sexual 
offence, and an attempt to commit a sexual offence: Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 Sch 1 Pt 1 para 39(4). References to a sexual offence include conduct which 
would be an offence under a provision of the Sexual Offences Act 2003 or the Protection of 
Children Act 1978 s 1 but for the fact that it took place before the provision in question came 
into force: Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 39(5). 
Conduct falls within the definition of a sexual offence for these purposes whether or not there 
have been criminal proceedings in relation to the conduct and whatever the outcome of any such 
proceedings: Sch 1 Pt 1 para 39(6). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 39(1)(b). “Регвопа! 
representative', in relation to an individual who has died, means a person responsible for 
administering the individual's estate under the law of England and Wales, Scotland or Northern 
Ireland or a person who, under the law of another country or territory, has functions equivalent 
to those of administering the individual's estate: Sch 1 Pt 1 para 39(3). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 39(2). The 
statutory exclusions are set out in Sch 1 Pt 2 (excluded services: see PARA 57) (Sch 1 Pt 2 paras 1, 
2, 3, 8, 12 being excluded in these circumstances) and Sch 1 Pt 3 (exclusions and exceptions 
relating to advocacy: see PARA 58). 
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Proceeds of crime. Civil legal aid! is available? if it comprises civil legal 


services relating to a range of orders, directions and applications? under proceeds 
of crime legislation*, subject to the statutory exclusions?. 
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le the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and 
PARA 4. As to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 

As to the legal services through which legally aided work may be provided generally, and as to 
the criteria for the determination of applications for legally aided work, see PARAS 89-104 
(forms of legal services); and see also PARAS 100-104 (categorisation of funded work). As to the 
making of applications for legally aided work see PARAS 114-132. In connection with the 
interpretation of these provisions see also PARA 56 note 3. 

Ie if they are civil legal services provided in relation to: restraint orders under the Proceeds of 
Crime Act 2002 s 41 (including orders under s 41(7) for ensuring that restraint order is effective) 
(see SENTENCING AND DISPOSITION OF OFFENDERS vol 92 (2010) PARA 424); orders under s 47M 
(detention of property: see SENTENCING AND DISPOSITION OF OFFENDERS vol 92 (2010) PARA 
434); directions under s 54(3) (distribution of funds in the hands of a receiver: see SENTENCING 
AND DISPOSITION OF OFFENDERS vol 92 (2010) PARA 448); directions under $ 62 (action to be 
taken by receiver: see SENTENCING AND DISPOSITION OF OFFENDERS vol 92 (2010) РАКА 443); 
orders under s 67А (realising property: see SENTENCING AND DISPOSITION OF OFFENDERS vol 92 
(2010) PARA 451) (including directions under s 67D (distribution of peeceeds of realization: see 
SENTENCING AND DISPOSITION OF OFFENDERS vol 92 (2010) PARA 451));-orders under $ 72 or 
$ 73 (compensation: see SENTENCING AND DISPOSITION OF OFFENDERS vol 92 (2010) PARAS 455, 
456); applications under s 351 (discharge or variation of a production order or order to grant 
entry: see POLICE AND INVESTIGATORY POWERS vol 84A (2013) PARAS 782-784); applications 
under s 362 (discharge or variation of disclosure order: see POLICE AND INVESTIGATORY POWERS 
vol 84A (2013) PARA 787); applications under s 369 (discharge or variation of customer 
information order: see POLICE AND INVESTIGATORY POWERS vol 84A (2013) PARA 789); or 
applications under s 375 (discharge or variation of account monitoring orders: see POLICE AND 
INVESTIGATORY POWERS vol 84A (2013) PARAS 791): Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 Sch 1 Pt 1 para 40(1)(a)-4j). 

Where a confiscation order has been made under the Proceeds of Crime Act 2002 Pt 2 
(ss 6-91) against a defendant, the services described in the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 Sch 1 Pt 1 para 40(1) do not include services provided to the 
defendant in relation to directions under the Proceeds of Crime Act 2002 s 54(3) (distribution of 
funds in the hands of a receiver: see SENTENCING AND DISPOSITION OF OFFENDERS vol 92 (2010) 
PARA 448), or directions under s 67D (distribution of proceeds of realisation: see SENTENCING 
AND DISPOSITION OF OFFENDERS vol 92 (2010) PARA 451), that relate to property recovered 
pursuant to the order: Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 
para 40(3). Where a confiscation order has been made under the Proceeds of Crime Act 2002 
Pt 2 against a defendant and varied under s 29 (see SENTENCING AND DISPOSITION OF 
OFFENDERS vol 92 (2010) PARA 415), the services described in the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 Sch 1 Pt 1 para 40(1) do not include services provided in 
relation to an application by the defendant under the Proceeds of Crime Act 2002 s 73 
(compensation: see SENTENCING AND DISPOSITION OF OFFENDERS vol 92 (2010) PARA 456): 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 40(4). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 9(1)(a), Sch 1 Pt 1 para 40(1). In 
connection with restraint orders see eg Re $ (Restraint Order: Release of Assets) [2004] EWCA 
Crim 2374, [2005] 1 WLR 1338, [2004] АП ER (D) 05 (Oct) (decided when the legal aid system 
was that established under the Access to Justice Act 1999 Pt 1 (ss 1-26) (repealed) (see PARA 2)) 
(restraint orders ought to clearly state on their face that public funding is available; it would also 
be helpful if such orders directed defendants to the central unit at which their public funding 
application was to be processed; time will often be of the essence and it is crucial that public 
funding applications in these matters should be handled with the greatest expedition). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 40(2). The 
statutory exclusions are set out in Sch 1 Pt 2 (excluded services: see PARA 57) (Sch 1 Pt 2 para 14 
being excluded in these circumstances) and Sch 1 Pt 3 (exclusions and exceptions relating to 
advocacy: see PARA 58). 


Terrorism prevention and investigation. Civil legal aid! is available? if it 


comprises civil legal services provided to an individual in relation to a TPIM 
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notice? relating to the individual or civil legal services provided to an individual 
in relation to control order proceedings? relating to the individualé. The 
availability of civil legal aid in these circumstances is subject to the statutory 
exclusions’. 


1 Те the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and 
РАКА 4. As to the meanings of "legal services’ and ‘civil legal services’ see PARA 55. 

2 As to the legal services through which legally aided work may be provided generally, and as to 
the criteria for the determination of applications for legally aided work, see PARAS 89-104 
(forms of legal services); and see also PARAS 100-104 (categorisation of funded work). As to the 
making of applications for legally aided work see PARAS 114-132. In connection with the 
interpretation of these provisions see also PARA 56 note 3. 

Help at court (see PARA 93) and investigative representation (see PARA 98) are not 
appropriate in relation to any matter described in the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 Sch 1 Pt 1 para 45 (terrorism prevention and investigation measures etc): 
see the Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 22(c). 

3 ‘TPIM notice’ means a notice under the Terrorism Prevention and Investigation Measures 
Act 2011 s 2(1) (see SENTENCING AND DISPOSITION OF OFFENDERS): Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 Sch 1 Pt 1 para 45(4). 

4 Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 9(1)(a), Sch 1 Pt 1 para 45(1). 

5 ‘Control order proceedings’ means proceedings described in the Terrorism Prevention and 

Investigation Measures Act 2011 Sch 8 para 3(1)(a)-(e) (see SENTENCING AND DISPOSITION OF 

OFFENDERS): Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 

para 45(4). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 9(1)(a), Sch 1 Pt 1 para 45(2). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 45(3). The 

statutory exclusions are set out in Sch 1 Pt 2 (excluded services: see PARA 57) and Sch 1 Pt 3 

(exclusions and exceptions relating to advocacy: see PARA 58). 
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85.  Inquests. Civil legal aid! is available? if it comprises civil legal services 
provided to an individual in relation to an inquest? into the death of a member of 
the individual's family*, subject to the statutory exclusions?. Where such an 
inquest is held, civil legal aid in addition to that provided for by statute? is 
available to an individual where the Director of Legal Aid Casework’ has made a 
‘wider public interest determination’, that is, a determination that, in the 
particular circumstances of the case, the provision of advocacy? for ап 
individual for the purposes of the inquest is likely to produce significant benefits 
for a class of person, other than the individual and the members of the 
individual's family!?. 


1 Те the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and 
PARA 4. As to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 

2 As to the legal services through which legally aided work may be provided generally, and as to 
the criteria for the determination of applications for legally aided work, see PARAS 89-104 
(forms of legal services); and see also PARAS 100-104 (categorisation of funded work). As to the 
making of applications for legally aided work see PARAS 114-132. In connection with the 
interpretation of these provisions see also PARA 56 note 3. 

Legal help (see PARA 89) is the only form of civil legal services which is appropriate in 
relation to any matter described in these provisions: see the Civil Legal Aid (Merits Criteria) 
Regulations 2013, SI 2013/104, reg 30. 

3 Теап inquest under the Coroners Act 1988 (see CORONERS vol 24 (2010) PARAS 121-217). The 
financial eligibility limits are waived in relation to inquests: see the Civil Legal Aid (Financial 
Resources and Payment for Services) Regulations 2013, SI 2013/480, reg 10; and PARA 147. 

4 Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 9(1)(a), Sch 1 Pt 1 para 41(1). 
For the purposes of the provision of civil legal services an individual is a member of another 
individual's family if they are relatives (whether of the full blood or half blood or by marriage or 


Para 86. Vol 65: Legal Aid 94 


10 


86. 


civil partnership), they are cohabitants, or one has parental responsibility for the other: s 10(6), 
Sch 1 Pt 1 paras 19(9), 41(3); Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, 
reg 47(4)(a); Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, regs 6(2), 
11(7)(a); Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, 
SI 2013/480, reg 2(3). As to the meaning of ‘cohabitant’ see the Family Law Act 1996 s 62(1); 
and MATRIMONIAL AND CIVIL PARTNERSHIP LAW vol 72 (2009) PARA 292 (definition applied by 
the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 41(3)). Note 
that references to ‘marriage’ include marriage of a same-sex couple: see the Marriage (Same Sex 
Couples) Act 2013 Sch 3 para 1; and MATRIMONIAL AND CIVIL PARTNERSHIP LAW. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 41(2). The 
statutory exclusions are set out in Sch 1 Pt 2 (excluded services: see PARA 57) (Sch 1 Pt 2 para 1 
being excluded in these circumstances) and Sch 1 Pt 3 (exclusions and exceptions relating to 
advocacy: see PARA 58). 

Ie civil legal services other than those described in the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 Sch 1 Pt 1 (see PARAS 65-84, 86-88). 

As to the Director see PARA 157. 

In the context of the legal aid system that previously operated under the Access to Justice 
Act 1999 Pt 1 (ss 1-26) (repealed) (see PARA 2), it was held that the relevant test for the purposes 
of considering whether legal representation for next of kin at a coroner's inquest was necessary 
to enable the coroner to conduct an effective investigation was whether there were exceptional 
circumstances, whether exceptional factually or legally complex, so that the legal representation 
of the family at the inquest was necessary and so that the next of hin of the deceased were 
involved to an appropriate extent: see К (оп the application of Jones) v Legal Services 
Commission [2007] EWHC 2106 (Admin), [2007] АП ER (D) 271 (Jul) (decided under the 
Community Legal Service (Financial) Regulations 2000, SI 2000/516, reg 5C (revoked), which 
made provision corresponding to that now made by the Legal Aid, Sentencing and Punishment 
of Offenders Act 2012 s 10). 

Ie under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1 (ss 1-43). As to 
the meaning of ‘advocacy’ see PARA 17 note 3. The additional civil legal services which will be 
available where a wider public interest determination has been made are services consisting of 
advocacy in proceedings at an inquest under the Coroners Act 1988 into the death of a member 
of the individual's family: Legal Aid, Sentencing and Punishment of Offenders Act 2012 
s 10(4)(a). 

Legal Aid, Sentencing and Punishment of Offenders Ас? 2012 s 10(1), (4)(b), (5). Where a wider 
public interest determination has been made, civil legal services will be available to the 
individual provided the Director has determined that the individual qualifies for the services in 
accordance with Pt 1 and has not withdrawn either determination: s 10(4)(c). 

In the context of the legal aid system that previously operated under the Access to Justice 
Act 1999, it was held that the legislation did not require full legal representation in order for the 
coroner to properly investigate relevant public safety issues, even if such representation might 
assist him to do so: see К (on the application of Main) v Minister for Legal Aid [2007] EWCA 
Civ 1147, 99 BMLR 34, [2007] All ER (D) 281 (Nov) (decided under the Community Legal 
Service (Financial) Regulations 2000, SI 2000/516, reg SC (revoked: see note 8)). See also R (on 
the application of Patel) v Lord Chancellor [2010] EWHC 2220 (Admin), [2010] NLJR 1229, 
[2010] АП ER (D) 117 (Aug) (wife of a suicide bomber denied legal aid for inquest). 


Environmental pollution. Civil legal aid! is available? if it comprises civil 


legal services relating to injunctions in respect of nuisance arising from pollution 
of the air, water or land which causes harm to the health of human beings or 
other living organisms or the quality of the air, water or land?. The availability of 
civil legal aid in these circumstances is subject to the statutory exclusions’. 


1 


le the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(а); and 
PARA 4. As to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 

As to the legal services through which legally aided work may be provided generally, and as to 
the criteria for the determination of applications for legally aided work, see PARAS 89—104 
(forms of legal services); and see also PARAS 100-104 (categorisation of funded work). As to the 
making of applications for legally aided work see PARAS 114-132. In connection with the 
interpretation of these provisions see also PARA 56 note 3. 
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3 Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 9(1)(a), Sch 1 Pt 1 para 42(1); 
Civil Legal Aid (Prescribed Types of Pollution of the Environment) Regulations 2012, 
SI 2012/2687. 

4 Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 42(2). The 
statutory exclusions are set out in Sch 1 Pt 2 (excluded services: see PARA 57) and Sch 1 Pt 3 
(exclusions and exceptions relating to advocacy: see PARA 58). 


87. Habeas corpus, judicial review and abuse of executive powers. Civil legal 
aid! is available? if it comprises civil legal services relating to a writ of habeas 
corpus ad subjiciendum? or in relation to judicial review* of an enactment, 
decision, act or omission?. In the case of judicial review, the available services do 
not include services provided to an individual in relation to judicial review that 
does not have the potential to produce a benefit for the individual, a member of 
the individual's family® or the environment’, and the availability of civil legal aid 
in judicial review cases is also restricted in relation to reviews of immigration or 
removal decisions?. 

Civil legal aid is also to be available if it comprises civil legal services relating 
to abuse by a public authority? of its position or powers? or in relation to a 
claim!! in respect of an act or omission by a public authority that involves a 
significant breach of Convention rights? by the authority, although the 
available services do not include services provided in relation to clinical 
negligence!^, 

The availability of civil legal aid in these circumstances is subject to the 


statutory exclusions'5. a 


1 Те the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and 
PARA 4. As to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 

2 As to the legal services through which legally aided work may be provided generally, and as to 
the criteria for the determination of applications for legally aided work, see PARAS 89-104 
(forms of legal services); and see also PARAS 100—104 (categorisation of funded work). As to the 
making of applications for legally aided work see PARAS 114-132. In connection with the 
interpretation of these provisions see also PARA 56 note 3. 

3 Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 9(1)(a), Sch 1 Pt 1 para 20(1). 
As to the writ of habeas corpus ad subjiciendum see RIGHTS AND FREEDOMS vol 88A (2013) 
PARAS 38-79. 

4 ‘Judicial review’ means the procedure on an application Юг judicial review (see the Senior 

Courts Act 1981 s 31; and JUDICIAL REVIEW vol 61 (2010) PARAS 602, 659 et seq), but not 

including the procedure after the application is treated under rules of court as if it were not such 

an application, and any procedure in which a court, tribunal or other person mentioned in the 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 3 (see PARA 58) is 

required by an enactment to make a decision applying the principles that are applied by the 

court on an application for judicial review: Legal Aid, Sentencing and Punishment of Offenders 

Act 2012 Sch 1 Pt 1 para 19(10). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 9(1)(a), Sch 1 Pt 1 para 19(1). 

See PARA 85 note 4. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 19(3). This does 

not exclude services provided in relation to a judicial review where the judicial review ceases to 

have the potential to produce such a benefit after civil legal services have been provided in 

relation to the judicial review under arrangements made for the purposes of Pt 1 (ss 1-43): Sch 1 

Pt 1 para 19(4). 

8 The services described in the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 
Pt 1 para 19(1) (see the text and notes 4—5) do not include services provided in relation to 
judicial review in respect of an issue relating to immigration (which includes an issue relating to 
rights described in Sch 1 Pt 1 para 30: see PARA 79) where the same issue, or substantially the 
same issue, was the subject of a previous judicial review or an appeal to a court or tribunal, on 
the determination of the previous judicial review or appeal (or, if there was more than one, the 
latest one), the court, tribunal or other person hearing the case found against the applicant or 
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appellant оп that issue, and the services in relation to the new judicial review are provided 
before the end of the period of 1 year beginning with the day of that determination: Sch 1 Pt 1 
para 19(5), (10). The services described in Sch 1 Pt 1 para 19(1) also do not include services 
provided in relation to judicial review of removal directions in respect of an individual where the 
directions were given not more than 1 year after the latest of the making of the decision (or, if 
there was more than one, the latest decision) to remove the individual from the United Kingdom 
by way of removal directions, the refusal of leave to appeal against that decision, and the 
determination or withdrawal of an appeal against that decision: Sch 1 Pt 1 para 19(6). “Кетоуа! 
directions’ means directions under the Immigration Act 1971 Sch 2 paras 8-10A (removal of 
persons refused leave to enter and illegal entrants: see IMMIGRATION AND ASYLUM vol 57 (2012) 
PARA 177), Sch 2 paras 12-14 (removal of seamen and aircrew: see IMMIGRATION AND ASYLUM 
vol 57 (2012) PARAS 152, 178), Sch 3 para 1 (removal of persons liable to deportation: see 
IMMIGRATION AND ASYLUM vol 57 (2012) PARA 186); the Immigration and Asylum Act 1999 
s 10 (removal of certain persons unlawfully in the United Kingdom: see IMMIGRATION AND 
ASYLUM vol 57 (2012) PARA 179); and the Immigration, Asylum and Nationality Act 2006 s 47 
(removal of persons with statutorily extended leave: see IMMIGRATION AND ASYLUM vol 57 
(2012) PARA 40): Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 
para 19(10): 

The above provisions (ie Sch 1 Pt 1 para 19(5), (6)) do not exclude services provided to an 

individual in relation to judicial review of a negative decision in relation to an asylum 
application (within the meaning of Council Directive (EC) 2005/85 (OJ L326, 12.12.2005, p 13) 
on minimum standards on procedures in member states for granting and withdrawing refugee 
status) where there is no right of appeal to the First-tier Tribunal against the decision or in 
relation to judicial review of certification under the Nationality, Immigration and Asylum 
Act 2002 s 94 or s 96 (certificate preventing or restricting appeal of immigration decision: see 
IMMIGRATION AND ASYLUM vol 57 (2012) PARAS 397-399): Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 Sch 1 Pt 1 para 19(7), (10). Sch 1 Pt 1 para 19(5), (6) also 
does not exclude services provided in relation to judicial review of removal directions in respect 
of an individual where prescribed conditions relating to either or both of the period between the 
individual being given notice of the removal directions and the proposed time for his or her 
removal, and the reasons for proposing that period, are met: Sch 1 Pt 1 para 19(8). At the date 
at which this volume states the law no conditions had been prescribed for these purposes. 
As to the meaning of ‘public authority’ see the Human Rights Act 1998 s 6; and RIGHTS AND 
FREEDOMS vol 88A (2013) PARAS 24-26 (definition applied by the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 Sch 1 Pt 1 paras 21(5), 22(4)). For these purposes an act or 
omission by a public authority does not constitute an abuse of its position or powers unless the 
act or omission is deliberate or dishonest and results in harm to a person or property that was 
reasonably foreseeable: Sch 1 Pt 1 para 21(4). 

In the context of the legal aid system that previously operated under the Access to Justice 
Act 1999 Pt 1 (ss 1-26) (repealed) (see PARA 2), which referred to ‘serious wrongdoing’ by 
public authorities, the criteria to be considered when determining whether or not alleged 
negligence by a public body constituted ‘serious wrongdoing’ were: (1) the nature of the duty 
owed; (2) the purpose of that duty, for which it was necessary to consider to whom and to what 
class of person the duty was owed, and the protection the duty was designed to afford; (3) the 
quality of the acts or omissions alleged to constitute wrongdoing and the circumstances in which 
they occurred; (4) the harm caused or the risk of harm which the breach occasioned; and (5) the 
public function dimension of the duty and the priority of the Commission's funding: see 
G v Legal Services Commission [2004] EWHC 276 (Admin), [2004] All ER (D) 182 (Feb). 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 21(1). 
le a claim in tort, or a claim for damages other than a claim in tort: Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 Sch 1 Pt 1 para 22(1). 

As to the meaning of ‘Convention rights’ see PARA 20 note 4. In the context of the legal aid 
system that previously operated under the Access to Justice Act 1999 Pt 1 (see note 9), it was 
held that the state's obligation to conduct an effective investigation did not arise in all cases of a 
death occurring while the deceased was in the care of the state, but only in a narrower range of 
cases where it is arguable that the state breached its obligations under the Convention for the 
Protection of Human Rights and Fundamental Freedoms (Rome, 4 November 1950; TS 71 
(1953); Cmd 8969) (the European Convention on Human Rights) art 2 (see RIGHTS AND 
FREEDOMS vol 88A (2013) PARAS 116-157): see В (on the application of Humberstone) v Legal 
Services Commission (Lord Chancellor Intervening) [2010] EWCA Civ 1479, [2011] 1 WLR 
1460, 118 BMLR 79. See also Lord Chancellors Guidance Under Section 4 of the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 (June 2014) para 11. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 22(1). 


97 e Civil Legal Aid Para 89. 


14 Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 paras 21(3), 22(3). 
‘Clinical negligence’ means breach of a duty of care or trespass to the person committed in the 
course of the provision of clinical or medica! services (including dental or nursing services): 
Sch 1 Pt 1 paras 21(5), 22(4). In connection with clinical negligence see PARA 72. 

15 Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 paras 19(2), 20(2), 
21(2), 22(2) (Sch 1 Pt 1 para 19(2) amended by SI 2013/478). The statutory exclusions are set 
out in the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 2 (excluded 
services: see PARA 57) (Sch 1 Pt 2 paras 1—6, 8, 12. being excluded in the circumstances described 
in Sch 1 Pt 1 paras 19, 21, 22, and Sch 1 Pt 2 paras 15, 16, 18 being further excluded in the 
circumstances described in Sch 1 Pt 1 para 19) and Sch 1 Pt 3 (exclusions and exceptions 
relating to advocacy: see PARA 58). 


88. Cross-border disputes. Civil legal aid! is available? if it comprises civil 
legal services relating to proceedings in circumstances in which the services are 
required to be provided under EU provision? for improving access to justice in 
cross-border disputes^. The availability of civil legal aid in these circumstances is 
not subject to the statutory exclusions’. 


1 le the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and 
PARA 4. As to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 

2 As to the legal services through which legally aided work may be provided generally, and as to 
the criteria for the determination of applications for legally aided work, see PARAS 89-104 
(forms of legal services); and see also PARAS 100-104 (categorisation of funded work). As to the 
making of applications for legally aided work see PARAS 114-132. In connection with the 
interpretation of these provisions $ee also PARA 56 note 3. 

Legal help (see PARA 89) and legal representation (see PARA 98) are the only form of civil 
legal services which are appropriate in relation to any matter described in these provisions: see 
the Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 31. 

3 Те Council Directive (EC) 2002/8 (ОЈ L26, 31.1.2003, p 41) to improve access to justice in 
cross-border disputes by establishing minimum common rules relating to legal aid for such 
disputes. 

4 Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 9(1)(a), Sch 1 Pt 1 para 44(1). 

5 Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 44(2). The 
statutory exclusions are set out in the Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 Sch 1 Pt 2 (excluded services: see PARA 57) and Sch 1 Pt 3 (exclusions and exceptions 
relating to advocacy: see PARA 58). 


(3) LEGAL SERVICES THROUGH WHICH LEGALLY AIDED 
WORK MAY BE PROVIDED 


(i) Forms of Legal Services 
A. LEGAL HELP 


89. Meaning of ‘legal help’. ‘Legal help’ means the provision of civil legal 
services! other than: 

(1) acting as a mediator or arbitrator’; 

(2) issuing or conducting court proceedings; 
(3) instructing an advocate in proceedings*; 
(4) preparing to provide advocacy in proceedings?; or 

(5) advocacy in proceedings®. 

Legal help may be provided through Gateway Work or Controlled Work". It 
may also be provided through Special Case Work, which may apply to the 
provision of all funded services®. Eligibility for legal help is dependent on а 
determination in respect of the individual's financial resources’, although legal 
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help may sometimes be available without such a Чегегпїпайїоп!©. Costs 
protection will apply in certain circumstances where civil legal services are 
provided in the form of legal help!!. 


1 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 3(a); Civil Legal Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 12(3)(a); Civil Legal Aid (Financial Resources and 
Payment for Services) Regulations 2013, SI 2013/480, reg 2(4)(a); Civil Legal Aid (Statutory 
Charge) Regulations 2013, SI 2013/503, reg 2(2); Legal Aid (Financial Resources and Payment 
for Services) (Legal Persons) Regulations 2013, SI 2013/512, reg 8(3)(a). As to the meanings of 
‘legal services’ and ‘civil legal services’ see PARA 55. As to the matters in respect of which civil 
legal aid is available see PARAS 56-61. As to the making of applications for legally aided work 
see PARAS 114-132. There are limitations on the work which can be done for a person in receipt 
of civil legal aid, depending on the level of funding for which his case is eligible: see PARA 63. See 
also PARAS 100-104 (categorisation of funded work). 

Legal help is the only form of civil legal services which is appropriate in relation to any 
matter described in the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 
рага 41 (inquests: see PARA 85) (Civil Legal Aid (Merits Criteria) Regulations 2013, 
SI 2013/104, reg 30) and (with legal representation) in relation to any matter described in the 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 44 (cross-border 
disputes: see PARA 88): Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 31. 
In connection with the provision of legal help see further Lord Chancellor’s Guidance Under 
Section 4 of Ше Legal Aid, Sentencing and Punishment of Offendere- Act 2012 (June 2014) 
para 6 (in particular, regarding the division between legal help and legal representation, 
paras 6.9-6.14). As to the legal services comprising ‘legal representation’ see PARA 98. 

2 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 4(a); Civil Legal Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 13(a). 

3 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 4(b); Civil Legal Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 13(b). 

4 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 4(c); Civil Legal Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 13(c). 

5 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 4(d); Civil Legal Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 13(d). As to the meaning of ‘advocacy’ see РАКА 17 
note 3. 

6 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 4(e); Civil Legal Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 13(e). 

7 See the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, regs 20, 21(2)(a); and 
PARAS 100, 101. As to the merits criteria applicable to legal help see PARA 90. In connection with 
the making of an application for Gateway Work and Controlled Work see PARAS 114-119. 

8 бее PARA 103. 

9 See PARAS 141-145. Civil legal services may in exceptional cases be made available to legal 
persons under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 3 para 3 
(see PARA 60), although they are in general available onlv to individuals under s 9 (see PARA 56). 

10 See the Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, 
SI 2013/480, reg 5(1)(a), (b), (В, (К), (Ка), (1); the Legal Aid (Financial Resources and Payment 
for Services) (Legal Persons) Regulations 2013, SI 2013/512, reg 10(d), (da); and PARAS 139, 
140. 

11 See the Civil Legal Aid (Costs) Regulations 2013, SI 2013/611, regs 6, 7; and as to cost 
protection generally see PARA 154. 


90. Merits criteria applicable to legal help. The general merits criteria for 
qualifying for legal help! are that an individual may qualify only if the Director 
of Legal Aid Casework? is satisfied that it is reasonable? for the individual to be 
provided with legal Бер“ and there is likely to Бе sufficient benefit to the 
individual, having regard to all the circumstances of the case, including the 
circumstances of the individual, to justify the cost of provision of legal help?, and 
that a legal person may qualify only if the Director is satisfied that it is 
reasonable in all the circumstances of the case for the legal person to be provided 
with legal help$. It is reasonable for a legal person to be provided with legal help 
only if the Director is satisfied that: 


(1) the legal person does not have access to other potential sources of 
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funding (other than a conditional fee agreement?) from which it would 
be reasonable to fund the provision of legal help’; 

(2) there are no other persons, other than the legal person, including those 
who might benefit from the provision of legal help or the proceedings, 
who can reasonably be expected to be provided with legal help or to 
bring the case?; 

(3) there is a need for legal help in all the circumstances of the case!°; and 

(4) there is sufficient benefit to the legal person, having regard to all the 
circumstances of the case, to justify the provision of legal Вер". 

. The general merits criteria for the purposes of the provision of legal help to an 

individual are supplemented and modified by specific merits criteria relating to 
certain matters relating to family and child maintenance", and cross-border 
disputes !?. 


1 As to the meaning of ‘legal help’ and the means through which it may be provided see РАКА 89. 

As to the general and specific merits criteria see PARA 62; as to the application of the merits 

criteria see the Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, 

reg 11(1)-(3), (4)(a), (5); and PARAS 105, 106. 

As to the Director see PARA 157. 

Ie having regard to any potential sources of funding for the individual other than under the 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1 (ss 1—43). 

Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 32(а). 

Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 32(b). In connection with a 

case being of ‘sufficient benefit’ to an individual see further Lord Chancellor’s Guidance Under 

Section 4 of the Legal Aid, Sentencing and Punishment of Offenders Act 2012 (June 2014) 

paras 4.2.13-4.2.15. 

Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, regs 73(a), 74(1). 

As to conditional fee agreements see PARA 12. 

Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 74(2)(a). This includes, but 

is not limited to, taking into account the financial capacity of the legal person's shareholders, 

partners or members: reg 74(2)(a). 

9 Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 74(2)(b). 

10 Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 74(2)(c). 

11 Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 74(2)(d). 

12 See the Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, regs 70, 71. 

13 See the Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 72(1), (2). As to 
cross-border disputes see PARA 88. 


w N 


Ca 


со У ON 


В. FAMILY MEDIATION AND HELP WITH FAMILY MEDIATION 


91. Meanings of ‘family mediation’ and ‘help with family mediation’. ‘Family 
mediation’ means the provision of any of the following civil legal services! in a 
family dispute’: 

(1) an assessment by a mediator of whether, in light of all the 

circumstances, a case is suitable for mediation?; or 

(2) acting as a mediator‘. 

‘Help with family mediation’ means the provision of any of the following civil 
legal services?, in relation to a family dispute: 

(a) civil legal services provided in relation to family mediation$; or 

(b) civil legal services provided in relation to the issuing of proceedings to 

obtain a consent order following the settlement of the dispute following 
family mediation". 

Help with family mediation may be provided through Controlled Work’: it 
may also be provided through Special Case Work, which may apply to the 
provision of all civil legal services?. Eligibility for family mediation and help with 
family mediation is dependent on a determination in respect of the individual's 


Рага 91. Vol 65: Legal Aid 100 


financial resources!°, although it may sometimes be available without such а 
determination!'. Costs protection will apply in some circumstances where civil 
legal services are provided in the form of help with family mediation"? 


1 


Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 3(d); Civil Legal Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 12(3)(d); Civil Legal Aid (Financial Resources and 
Payment for Services) Regulations 2013, SI 2013/480, reg 2(4)(e); Civil Legal Aid (Statutory 
Charge) Regulations 2013, SI 2013/503, reg 2(2); Legal Aid (Financial Resources and Payment 
for Services) (Legal Persons) Regulations 2013, SI 2013/512, reg 8(3)(e). As to the meanings of 
‘legal services’ and ‘civil legal services’ see PARA 55. As to the matters in respect of which civil 
legal aid is available see PARA 56. As to the making of applications for legally aided work see 
PARAS 114-132. There are limitations on the work which can be done for a person in receipt of 
civil legal aid, depending on the level of funding for which his case is eligible: see PARA 63. See 
also PARAS 100—104 (categorisation of funded work). 
‘Family dispute’ means (by virtue of the Civil Legal Aid (Procedure) Regulations 2012, 
SI 2012/3098, reg 2. and the Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, 
reg 2) any matter involving (ie any matter which is described in the cited provision of the Legal 
Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1): 
(1) the care, supervision and protection of children (see Sch 1 Pt 1 para 1; and PARA 65); 
(2) theinherent jurisdiction of the High Court in relation to children and vulnerable adults, 
to the extent that it relates to: (a) a child; or (b) a vulnerable adult, in so far as such 
matters arise out of a family relationship within the meaning.of Sch 1 Pt 1 para 14(7) 
(see PARA 76) (see Sch 1 Pt 1 para 9; and PARA 70); а 
(3) the unlawful removal of children (see Sch 1 Pt 1 para 10; and PARA 66); 
(4) family homes and domestic violence (see Sch 1 Pt 1 para 11; and PARA 76); 
(5) victims of domestic violence and family matters (see Sch 1 Pt 1 para 12; and PARA 76); 
(6) protection of children and family matters (see Sch 1 Pt 1 para 13; and PARA 65); 
(7) mediation in family disputes (see Sch 1 Pt 1 para 14; and PARA 76); 
(8) children who are parties to family proceedings (see Sch 1 Pt 1 para 15; and PARA 76); 
(9) forced marriage (see Sch 1 Pt 1 para 16; and PARA 78); 
(10) EU and international agreements concerning children (see Sch 1 Pt 1 para 17; and PARA 
67); or 
(11) EU and international agreements concerning maintenance (see Sch 1 Pt 1 para 18; and 
PARA 68). х 

‘Child? means an individual under the age of 18: Civil Legal Aid (Procedure) 

Regulations 2012, SI 2012/3098, reg 2. In connection with what comprises a ‘family dispute’, 
and in connection with ‘family mediation’ generally, see further Lord Chancellor’s Guidance 
Under Section 4 of the Legal Aid, Sentencing and Punishment of Offenders Act 2012 (June 
2014) paras 10.3-10.7. 
Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 7(a); Civil Legal Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 16(1)(a). For the purposes of reg 16(1) ‘mediator’ 
means a mediator with whom the Legal Aid Agency has made an arrangement under the Legal 
Aid, Sentencing and Punishment of Offenders Act 2012 s 2(1): Civil Legal Aid (Merits Criteria) 
Regulations 2013, SI 2013/104, reg 16(2). No merits criteria (see the text and notes 8-12) apply 
to civil legal services provided in relation to an assessment by a mediator of whether, in the light 
of all the circumstances, a case is suitable for mediation: reg 11(9)(a). 

The Legal Aid Agency is the body established by the Lord Chancellor for the purpose of 
providing civil and criminal legal aid and advice in England and Wales: see PARAS 155-157. 
Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 7(b); Civil Legal Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 16(1)(b). 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 3(e); Civil Legal Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 12(3)(e); Civil Legal Aid (Financial Resources and 
Payment for Services) Regulations 2013, SI 2013/480, reg 2(4)(f); Legal Aid (Financial 
Resources and Payment for Services) (Legal Persons) Regulations 2013, SI 2013/512, reg 8(3)(#) 
As to the meanings of ‘legal services’ and ‘civil legal services’ PARA 55. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 8(a); Civil Legal Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 17(а). 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 8(b); Civil Legal Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 17(b). Help with family mediation described in 
reg 17(b) is not appropriate in relation to any matter arising under an enactment specified in the 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 12(9)(e), (i), (k), 
(1) or (o) (definition of ‘family enactment’: see PARA 70 note 7): Civil Legal Aid (Merits Criteria) 
Regulations 2013, SI 2013/104, reg 27. 


. 
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8 See the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 21(2)(b); and PARA 
101. As to the merits criteria applicable to family mediation and help with family mediation see 
PARA 92. In connection with the making of an application for Controlled Work see PARAS 
114-119. 

9 See PARA 103. 

10 See PARAS 141-145. 

11 See the Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, 
SI 2013/480, reg 5(1)(b), (ва), (gb), (ha), (1); and PARA 139. 

12 See the Civil Legal Aid (Costs) Regulations 2013, SI 2013/611, regs 6, 7; and as to cost 
protection generally see PARA 154. 


92. Merits criteria applicable to family mediation and help with family 
mediation. The general merits criterion for qualifying for family mediation! is 
that an individual may qualify only if the Director of Legal Aid Casework? is 
satisfied that the mediator has assessed that, in all the circumstances of the case, 
the case is suitable for mediation?. The general merits criteria for qualifying for 
help with family mediation are that an individual may qualify only if the 
Director is satisfied that the individual is participating, or has participated in, 
family mediation* and that there is sufficient benefit to the individual, having 
regard to all the circumstances of the case, including the circumstances of the 
individual, to justify the cost of provision of help with family mediation?. The 
general merits criteria for the purposes of the provision of family mediation or 
help with family mediation to an individual are supplemented and modified by 
specific merits criteria relating to certain matters relating to family and child 
maintenance$. 


1 Ie in the context of the provision of a person acting as a mediator under the Civil Legal Aid 
(Merits Criteria) Regulations 2013, SI 2013/104, reg 16(1)(b) (see PARA 91). As to the meanings 
of ‘family mediation’ and ‘help with family mediation’, and the means through which family 
mediation and help with family mediation may be provided, see PARA 91. As to the general and 
specific merits criteria see PARA 62; as to the application of the merits criteria see 
reg 11(1)-(3), (4)(a), (5); and PARAS 105, 106. 

2 As to the Director see PARA 157. 

Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 37. 

4 Те other than attending an assessment of the kind referred to in the Civil Legal Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 16(1)(a) (see PARA 91). 

5 Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 38. In connection with a 
case being of ‘sufficient benefit’ to an individual see further Lord Срансейотз Guidance Under 
Section 4 of the Legal Aid, Sentencing and Punishment of Offenders Act 2012 (June 2014) 
paras 4.2.13-4.2.15. 

6 See the Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, regs 70, 71. 


о 


C. HELP AT COURT 


93. Meaning of ‘help at court’. ‘Help at court’ means the provision of any of 
the following civil legal services! at a particular hearing: 

(1) instructing an advocate?; 

(2) preparing to provide advocacy?; or 

(3)  advocacy*. 

Help at court may be provided through Controlled Work?: it may also be 
provided through Special Case Work, which may apply to the provision of all 
civil legal services$. Eligibility for help at court is dependent on a determination 
in respect of the individual's financial resources’, although it may sometimes Бе 
available without such a determination®. Costs protection does not apply in 
relation to civil legal services provided in the form of help at сошт“. 
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Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 3(b); Civil Legal Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 12(3)(b); Civil Legal Aid (Financial Resources and 
Payment for Services) Regulations 2013, SI 2013/480, reg 2(4)(b); Civil Legal Aid (Statutory 
Charge) Regulations 2013, SI 2013/503, reg 2(2); Legal Aid (Financial Resources and Payment 
for Services) (Legal Persons) Regulations 2013, SI 2013/512, reg 8(3)(b). As to the meanings of 
‘legal services’ and ‘civil legal services’ see PARA 55. As to the matters in respect of which civil 
legal aid is available see PARA 56. As to the making of applications for legally aided work see 
PARAS 114-132. There are limitations on the work which can be done for a person in receipt of 
civil legal aid, depending on the level of funding for which his case is eligible: see PARA 63. See 
also PARAS 100-104 (categorisation of funded work). 

Help at court is not appropriate in relation to any matter described in the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 Schl Pt 1 paras 24-31 (immigration and 
asylum: see PARA 79) (to the extent they relate to proceedings before the First-tier Tribunal or 
the Upper Tribunal), Sch 1 Pt 1 para 32(1) (victims of trafficking in human beings: see PARA 80), 
or Sch 1 Pt 1 para 45 (terrorism prevention and investigation measures etc: see PARA 84) (Civil 
Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, regs 22(a)-(c), 23) in relation to a 
family dispute (see PARA 91 note 2) (reg 24(1)) or in relation to any matter in which the civil 
legal services available under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 
Pt 1 (ss 1-43) do not include advocacy (Civil Legal Aid (Merits Criteria) Regulations 2013, 
SI 2013/104, reg 29). 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 5(a); Civil Legal Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 14(a). + wv 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 5(b); Civil Legal Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 14(b). As to the meaning of ‘advocacy’ see PARA 17 
note 3. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 5(c); Civil Legal Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 14(c). 

See the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 21(2)(c); and PARA 
101. As to the merits criteria applicable to help at court see PARA 94. In connection with the 
making of an application for Controlled Work see PARAS 114-119. 

See PARA 103. 

See PARAS 141-145. Civil legal services may in exceptional cases be made available to legal 
persons under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 3 para 3 
(see PARA 60), although they are in general available only to individuals under s 9 (see PARA 56). 
See the Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, 
SI 2013/480, reg 5(1)(a), (b), (1); and PARA 139. 

See the Civil Legal Aid (Costs) Regulations 2013, SI 2013/611, reg 6; and as to cost protection 
generally see PARA 154. 


94, Merits criteria applicable to help at court. The general merits criteria for 
qualifying for help at court! are that an individual may qualify only if the 
Director of Legal Aid Casework? is satisfied that: 


(1) it is reasonable for the individual to be provided with help at court 
having regard to any potential sources of funding? for the individual^; 

(2) there is likely to be sufficient benefit to the individual, having regard to 
all the circumstances of the case, including the circumstances of the 
individual, to justify the cost of provision of help at court’; and 

(3) the nature and circumstances of the proceedings, the particular hearing 
and the individual are such that advocacy is appropriate and will be of 
real benefit to that individual$. 

The general merits criteria for the purposes of the provision of help at court 


are supplemented and modified by specific merits criteria relating to certain 
matters relating to family and child maintenance". 


1 


As to the meaning of ‘help at court’, and the means through help at court may be provided, see 
PARA 93. As to the general and specific merits criteria see PARA 62; as to the application of the 
merits criteria see the Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, 
reg 11(1)-(3), (4)(a), (5); and PARAS 105, 106. 

As to the Director see PARA 157. 


103 Civil Legal Aid Рага 95. 


3 Те funding Юг the individual other than under the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 Pt 1 (ss 1-43). 

4 Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 33(a). 

5 Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 33(b). In connection with a 
case being of ‘sufficient benefit’ to an individual see further Lord Chancellor’s Guidance Under 
Section 4 of the Legal Aid, Sentencing and Punishment of Offenders Act 2012 (June 2014) 
paras 4.2.13-4.2.15. 

6 Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 33(c). As to the meaning of 
‘advocacy’ see PARA 17 note 3. 

7 See the Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, regs 70, 71. 


D. FAMILY HELP 


95. Meaning of ‘family help (lower). ‘Family help (lower)'! means: 

(1) civil legal services? provided in relation to the negotiation of a family 

dispute? before the issuing of proceedings^; or 

(2) civil legal services provided in relation to the issuing of proceedings in 

order to obtain a consent order following the settlement of a family 
dispute?. 

Family help (lower) may be provided through Controlled Work$: it may also 
be provided through Special Case Work, which may apply to the provision of all 
civil legal services’. Eligibility for family help (lower) is dependent on а 
determination in respect of the individual's financial resources?, although it may 
sometimes be available without such a determination?. Costs protection will 
apply in some circumstances where civil legal services are provided in the form of 
family help (lower)!?. 


1 Family help may be provided in a family dispute as either family help (lower) or family help 
(higher): Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 6(1); Civil Legal Aid 
(Merits Criteria) Regulations 2013, SI 2013/104, reg 15(1). As to family help (higher) see PARA 
96. Family help (lower) is not appropriate in relation to any matter described in the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 12 (victims of domestic 
violence and family matters: see PARA 76) to the extent that it relates to a petition for divorce or 
an application for a dissolution order under the Matrimonial Causes Act 1973 s 1 or the Civil 
Partnership Act 2004 s 44 (see MATRIMONIAL AND CIVIL PARTNERSHIP LAW vol 72 (2009) PARAS 
346-348): Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 25. 

2 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 3(c); Civil Legal Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 12(3)(c); Civil Legal Aid (Financial Resources and 
Payment for Services) Regulations 2013, SI 2013/480, reg 2(4)(c); Civil Legal Aid (Statutory 
Charge) Regulations 2013, SI 2013/503, reg 2(2); Legal Aid (Financial Resources and Payment 
for Services) (Legal Persons) Regulations 2013, SI 2013/512, reg 8(3)(c). As to the meanings of 
“ера! services’ and ‘civil legal services’ see PARA 55. As to the matters in respect of which civil 
legal aid is available see PARA 56. As to the making of applications for legally aided work see 
PARAS 114-132, There are limitations on the work which can be done for a person in receipt of 
civil legal aid, depending on the level of funding for which his case is eligible: see PARA 63. See 
also PARAS 100—104 (categorisation of funded work). 

3 А to the meaning of ‘family dispute’ see PARA 91 note 2. 

4 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 6(2)(a); Civil Legal Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 15(2)(a). 

5 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 6(2)(b); Civil Legal Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 15(2)(b). 

6 ее the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 21(2)(d); and PARA 

101. As to the merits criteria applicable to family help see PARA 97. In connection with the 

making of an application for Controlled Work see PARAS 114-119. 

See PARA 103. 

See PARAS 141-145. А 

9 бее the Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, 
SI 2013/480, reg 5(1)(b), (e), (К), (ka), (1); the Legal Aid (Financial Resources and Payment for 
Services) (Legal Persons) Regulations 2013, SI 2013/512, reg 10(d), (da); and PARAS 139, 140. 
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10 See the Civil Legal Aid (Costs) Regulations 2013, SI 2013/611, regs 6, 7; and as to cost 
protection generally see PARA 154. 


96. Meaning of ‘family help (higher). ‘Family help (higher)’! means such civil 
legal services? as are available under legal representation? but does not include 
preparation for, or representation at, a contested final hearing or appeal^. Family 
help (higher) may be provided through Licensed Work? or, where applicable, 
emergency representation: it may also be provided through Special Case Work, 
which may apply to the provision of all civil legal services?. Eligibility for family 
help (higher) is dependent on a determination in respect of the individual's 
financial resources?, although it may sometimes be available without such a 
determination?. Costs protection will apply in some circumstances where civil 
legal services are provided in the form of family help (higher)!?. 


1 Family help may be provided in a family dispute as either family help (lower) or family help 
(higher): Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 6(1); Civil Legal Aid 
(Merits Criteria) Regulations 2013, SI 2013/104, reg 15(1). As to family help (lower) see PARA 
95. 

Family help (higher) is not appropriate in a ‘special Children Act 1989 case’ or in a ‘public 
law children case' (see PARA 65 note 2) (Civil Legal Aid (Merits Criteria) Regulations 2013, 
SI 2013/104, reg 26), and is not an appropriate form of civil legal service in relation to any 
matter in which the civil legal services available under the Legal Aid, Sentencing and Punishment 
of Offenders Act 2012 Pt 1 (ss 1-43) do not include advocacy (Civil Legal Aid (Merits Criteria) 
Regulations 2013, SI 2013/104, reg 29). Family help (higher) and legal representation (see PARA 
98) are the only forms of civil legal services which are appropriate for an individual who 
qualifies for emergency representation: see reg 28; and PARA 104. As to the meaning of 
‘advocacy’ see PARA 17 note 3. 

2 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 3(c); Civil Lega! Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 12(3)(c); Civil Legal Aid (Financial Resources and 
Payment for Services) Regulations 2013, SI 2013/480, reg 2(4)(d); Civil Legal Aid (Statutory 
Charge) Regulations 2013, SI 2013/503, reg 2(2); Legal Aid (Financial Resources and Payment 
for Services) (Legal Persons) Regulations 2013, SI 2013/512, reg 8(3)(d). As to the meanings of 
‘legal services’ and ‘civil legal services’ see PARA 55. As to the matters in respect of which civil 
legal aid is available see PARA 56. As to the making of applications for legally aided work see 
PARAS 114-132. There are limitations on the work which can be done for a person in receipt of 
civil legal aid, depending on the level of funding for which his case is eligible: see PARA 63. See 
also PARAS 100-104 (categorisation of funded work). 

3 As їо legal representation see PARA 98. 

4 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 6(3); Civil Legal Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 15(3). 

5 бее the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 29(2)(a); and PARA 
102. As to the merits criteria applicable to family help see PARA 97. In connection with the 
making of an application for Licensed Work see PARAS 120-127. 

6 See the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 2; and PARA 104. As to 

applications for emergency representation and the determination of such applications see PARAS 

128-129. 

See PARA 103. 

See PARAS 141-145. 

See the Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, 

SI 2013/480, reg 5(1)(b), (j), (К), (Ка), (1); the Legal Aid (Financial Resources and Payment for 

Services) (Legal Persons) Regulations 2013, SI 2013/512, reg 10(c), (ca), (d), (da); and PARAS 

139, 140. 

10 See the Civil Legal Aid (Costs) Regulations 2013, SI 2013/611, regs 6, 7; and as to cost 
protection generally see PARA 154. 


хо оо м] 


97. Merits criteria applicable to family help. The general merits criteria for 
qualifying for family help (lower)! are that an individual may qualify only if the 
Director of Legal Aid Casework? is satisfied that the reasonable private paying 
individual test? is тег“ and that the provision of family help (lower) would help 
to avoid the issue of contested proceedings’. 
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The general merits criteria for qualifying for family help (higher)$ are that an 
individual may qualify only if the Director is satisfied that the reasonable private 
paying individual test is met” and that the individual has exhausted all 
reasonable alternatives to bringing proceedings?. 

The general merits criteria for the purposes of the provision of family help 
(lower) and family help (higher) are supplemented and modified by specific 
merits criteria relating to certain matters relating to family and child 
maintenance’. 


1 As to the meaning of ‘family help (lower)’, and the means through which family help (lower) 

~ may be provided, see PARA 95. As to the general and specific merits criteria see PARA 62; as to 

the application of the merits criteria see the Civil Legal Aid (Merits Criteria) Regulations 2013, 

SI 2013/104, reg 11(1)-(3), (4)(a), (5); and PARAS 105, 106. 

Аз to the Director see PARA 157. 

Аз to the reasonable private paying individual test see PARA 111. 

Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 34. This is the criterion for 

qualifying for family help generally: reg 34. 

5 Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 35. 

6 As to the meaning of ‘family help (Брег), and the means through family help (higher) may be 
provided, see PARA 96. 

7 Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 34. This is the criterion for 
qualifying for family help generally: reg 34. 

8 Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 36(1). Alternatives to 
bringing proceedings include, but are not limited to, mediation and negotiation: reg 36(2). 

9 See the Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, regs 70, 71. 


AUN 


E. LEGAL REPRESENTATION 


98. Legal representation. ‘Legal representation’ means the provision of civil 
legal services!, other than acting as a mediator or arbitrator, to an individual? in 
particular proceedings where that individual: 

(1) isa party to those proceedings’; 

(2) wishes to be joined as a party to those ргосеефпрз“; or 

(3) is contemplating issuing those proceedings?. 

Legal representation may be provided as either investigative representation or 
full representation® (which means legal representation other than investigative 
representation’). ‘Investigative representation’ means legal representation which 
is limited to the investigation of the strength of the contemplated proceedings 
and includes the issuing and conducting of proceedings but only so far as 
necessary to obtain disclosure of information relevant to the prospects of success 
of the proceedings?, to protect the position of the individual or legal person 
applying for investigative representation in relation to an urgent hearing, or to 
protect the position of the individual or legal person applying for investigative 
representation in relation to the time limit for the issue of the proceedings’. 

Legal representation in specified mental health and immigration proceedings 
is provided through Controlled Work'?. Other legal representation may be 
provided through Licensed Кок! or, where applicable, emergency 
representation'?. Legal representation may also be provided through Special 
Case Work, which may apply to the provision of all civil legal services??. 
Eligibility for legal representation is dependent on a determination in respect of 
the individual's financial resources!^, although it may sometimes be available 
without such a determination!^. Costs protection does not generally apply in 
relation to civil legal services provided in the form of legal representation!$. 


1 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 3(f); Civil Legal Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 12(3)(f); Civil Legal Aid (Financial Resources and 
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Payment for Services) Regulations 2013, SI 2013/480, reg 2(4)(g); Civil Legal Aid (Statutory 
Charge) Regulations 2013, SI 2013/503, reg 2(2); Legal Aid (Financial Resources and Payment 
for Services) (Legal Persons) Regulations 2013, SI 2013/512, reg 8(3)(g). As to the meanings of 
‘legal services’ and ‘civil legal services’ see PARA 55. As to the matters in respect of which civil 
legal aid is available see PARA 56. As to the making of applications for legally aided work see 
PARAS 114—132. As to the meaning of ‘representation’ see PARA 16 note 3. There are limitations 
on the work which can be done for a person in receipt of civil legal aid, depending on the level 
of funding for which his case is eligible: see PARA 63. See also PARAS 100-104 (categorisation of 
funded work). 

Legal representation and family help (higher) (see PARA 96) are the only forms of civil legal 
services which are appropriate for an individual who qualifies for emergency representation: see 
the Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 28; and PARA 104. 
Legal representation (with legal help: see PARA 89) are the only forms of civil legal services 
which are appropriate in relation to any matter described in the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 Sch 1 Pt 1 para 44 (cross-border disputes: see PARA 88): Civil 
Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 31. Legal representation is not 
an appropriate form of civil legal services in relation to any matter in which the civil legal 
services available under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1 
(ss 1-43) do not include advocacy: Civil Legal Aid (Merits Criteria) Regulations 2013, 
SI 2013/104, гер 29. As to the meaning of ‘advocacy’ see PARA 17 note 3. In connection with the 
provision of legal representation see further Lord Chancellor's Guidance Under Section 4 of the 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 (June:2Q14) para 6 (in particular, 
regarding the division between legal help and legal representation, paras 6.9-6.14; and 
regarding the division between investigative representation and full representation, 
paras 6.15—6.17). 

Civil legal services may in exceptional cases be made available to legal persons under the Legal 
Aid, Sentencing and Punishment of Offenders Act 2012 Sch 3 para 3 (see PARA 60), although 
they are in general available only to individuals under s 9 (see PARA 56). 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 9(2)(a); Civil Legal Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 18(2)(a). 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 9(2)(b); Civil Legal Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 18(2)(b). 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 9(2)(c); Civil Legal Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 18(2)(c). . 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 9(1); Civil Legal Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 18(1). Full representation is not appropriate in 
relation to any matter described in the Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 Sch1 Pt 1 para 14 (mediation in family disputes: see PARA 76): Civil Legal Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 24(2). 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 9(4); Civil Legal Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 18(4). 

As to ‘prospects of success’ and the prospects of success test see PARA 109. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 9(3); Civil Legal Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 18(3). Investigative representation is not 
appropriate in relation to any matter described in the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 Sch 1 Pt 1 para 5(1)(a) or (b) (mental health: see PARA 71), to the extent that 
it relates to proceedings before the First-tier Tribunal or the Mental Health Review Tribunal for 
Wales (see MENTAL HEALTH AND CAPACITY vol 75 (2013) PARAS 980-992) (Civil Legal Aid 
(Merits Criteria) Regulations 2013, SI 2013/104, reg 21), in relation to any matter described in 
the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Schl Pt 1 paras 25-30 
(immigration and asylum: see PARA 79) (to the extent they relate to proceedings before the 
First-tier Tribunal or the Upper Tribunal), Sch 1 Pt 1 para 32(1) (victims of trafficking in human 
beings: see PARA 80), or Sch 1 Pt 1 para 45 (terrorism prevention and investigation measures etc: 
see PARA 84) (Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 22(a)-(c)), or 
in relation to a family dispute (see PARA 91 note 2) (reg 24(1)). 

See the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 21(2)(e); and PARA 
101. As to the merits criteria applicable to legal representation see PARA 99. In connection with 
the making of an application for Controlled Work see PARAS 114-119, 

See the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 29; and PARA 102. In 
connection with the making of an application for Licensed Work see PARAS 120-127. 

See the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 2; and PARA 104. As to 


applications for emergency representation and the determination of such applications see PARAS 
128-129. 
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13 See PARA 103. 
14 See PARAS 141-145. 


15 See the Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, 
SI 2013/480, reg 5(1)(b)-(d), (5, (в), (В), (i), ()), (ја), (k), (ka), (1); the Legal Aid (Financial 
Resources and Payment for Services) (Legal Persons) Regulations 2013, SI 2013/512, reg 10; 
and PARAS 139, 140. 


16 See the Civil Legal Aid (Costs) Regulations 2013, SI 2013/611, regs 6, 7; and as to cost 
protection generally PARA 154. 


99. Merits criteria applicable to legal representation. The general merits 
criteria for qualifying for legal representation! in the case of an individual are 
that he may qualify only if the Director of Legal Aid Casework? is satisfied that: 

(1) the individual does not have access to other potential sources of funding 
(other than a conditional fee agreement?) from which it would be 
reasonable to fund the case^; 

(2) the case is unsuitable for a conditional fee agreement’; 

(3) there is no person other than the individual, including a person who 
might benefit from the proceedings, who can reasonably be expected to 
bring the proceedings$; 

(4) the individual has exhausted all reasonable alternatives to bringing 
proceedings including any complaints system, ombudsman scheme or 
other form of alternative dispute resolution’; 

(S) there is a need for representation in all the circumstances? of the case’; 
and TERES 

(6) the proceedings are not likely to be allocated to the small claims track. 

Additional general merits criteria are prescribed for the purposes of the 

provision of full representation to an individual, in connection with which ‘cost 
benefit criteria'!! and the ‘prospects of success criterion’? (and, where 
applicable, ‘multi-party action damages criterion'?) must Бе met!^; and for the 
purposes of the provision of investigative representation to an individual, in 
connection with which criteria relating to the necessity for investigative work to 
establish the likelihood of meeting the cost benefit criteria must be met!?. The 
general merits criteria for the purposes of the provision of legal representation to 
an individual are supplemented and modified by specific merits criteria relating 
to certain mental health and mental capacity proceedings!$, public law claims", 
claims against public authorities!®, cross-border disputes!?^, and immigration2°, 
housing?!, and family?? cases. 

The general merits criteria for qualifying for legal representation in the case of 

a legal person are that a legal person may qualify only if the Director is satisfied 
that it is reasonable, in all the circumstances of the case, for the legal person to 
be provided with legal representation??, and that specified criteria relating to 
access to alternative funding models?^, the likely benefit of the proceedings to the 
legal person and отег5>, and the prospects of success?$, are met. 


1 As to the meaning of ‘legal representation’, and the means through legal representation may Бе 
provided, see PARA 98. As to the general and specific merits criteria see PARA 62; as to the 
application of the merits criteria see the Civil Legal Aid (Merits Criteria) Regulations 2013, 
SI 2013/104, reg 11(1)-(3), (4)(a), (5); and PARAS 105, 106. 

As to the Director see PARA 157. 

As to conditional fee agreements see PARA 12. 

Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 39(a). 

Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 39(b). 

Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 39(c). 

Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 39(d). As to alternative 
dispute resolution see PARA 14. 
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Ie including the nature and complexity of the issues, the existence of other proceedings, and the 
interests of other parties to the proceedings: Civil Legal Aid (Merits Criteria) Regulations 2013, 
SI 2013/104, reg 39(е). 

Civil Legal Aid (Merits Criteria) Regulations 2013, $1 2013/104, reg 39(e). As to the meaning of 
‘representation’ see PARA 16 note 3. 

Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 39(f). ‘Small claims track’ 
means the small claims track for which provision is made in CPR Pt 27 (see CIVIL PROCEDURE 
vol 11 (2009) PARAS 274-285): Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, 
reg 2. 

The cost benefit criteria (that is to say, the criteria of that name which the Director must apply 
when determining whether an individual qualifies for full representation in accordance with the 
Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104) are: 

(1) if the case is primarily a claim for damages or other sum of money and is not of 
significant wider public interest: (a) if the prospects of success of the case are very good, 
the Director must be satisfied that the likely damages exceed likely costs (Civil Legal 
Aid (Procedure) Regulations 2012, SI 2012/3098, reg 2; Civil Legal Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 42(1), (2)(a)); (b) if the prospects of 
success of the case are good, the Director must be satisfied that the likely damages 
exceed likely costs by a ratio of two to one (reg 42(2)(b)); or (c) if the prospects of 
success of the case are moderate, the Director must be satisfied that the likely damages 
exceed likely costs by a ratio of four to one (reg 42(2)(с)); 

(2) if the case is not primarily a claim for damages or other sum of money and not of 
significant wider public interest, the Director must be satisfied that the reasonable 
private paying individual test (see PARA 111) is met (reg 42(3)); and 

(3) if the case is of significant wider public interest, the Director must be satisfied that the 
proportionality test (see PARA 112) is met (reg 42(4)). 

As to when a case is of significant wider public interest see PARA 110. As to likely damages 
and likely costs see PARA 113. In connection with the cost benefit criteria see further 
Lord Chancellor’s Guidance Under Section 4 of the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 (June 2014) paras 4.2.1-4.2.2. 

The prospects of success criterion is only met if the Director is satisfied that the prospects of 
success are very good, good or moderate: Civil Legal Aid (Merits Criteria) Regulations 2013, 
SI 2013/104, reg 43 (amended by SI 2014/131). 

*Multi-party action' means proceedings in which a number of individuals have a cause of action 
which involves common or related issues of fact or law: Civil Legal Aid (Procedure) 
Regulations 2012, SI 2012/3098, reg 54(6); Civil Legal Aid (Merits Criteria) Regulations 2013, 
SI 2013/104, reg 2; Civil Legal Aid (Financial Resources and Payment for Services) 
Regulations 2013, SI 2013/480, reg 2(1); Legal Aid (Financial Resources and Payment for 
Services) (Legal Persons) Regulations 2013, SI 2013/512, reg 8(1). The multi-party action 
damages criterion is only met if the individual's claim is the lead claim and the Director is 
satisfied that the case is of significant wider public interest: Civil Legal Aid (Merits Criteria) 
Regulations 2013, SI 2013/104, reg 44. ‘Lead claim’ means the claim in a multi-party action 
which the Director has identified as being the appropriate claim to be a test case for common or 
related issues of fact or law: reg 2. 

Ап individual may qualify for full representation only if the Director is satisfied that the criteria 
in the Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 39 (standard criteria 
for determinations for legal representation: see the text and notes 1-9) and the following criteria 
are met: 

(1) the cost benefit criteria in reg 42 (see note 11) (reg 41(a)); 

(2) the prospects of success criterion in reg 43 (see note 12) (reg 41(b)); and 

(3) ifthe individual's claim forms part of a multi-party action and is primarily a claim for 
damages or other sum of money in which the likely damages do not exceed £5,000, the 
multi-party action damages criterion in reg 44 (see note 13) (reg 41(c)). 

An individual may qualify for investigative representation only if the Director is satisfied that 
the criteria in the Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 39 
(standard criteria for determinations for legal representation: see the text and notes 1-9) and the 
following criteria are met: 

(1) the prospects of success of the case are unclear and substantial investigative work is 
required before those prospects can be determined (reg 40(1)(a)); 

(2) the Director has reasonable grounds for believing that, once the investigative work to 
be carried out under investigative representation is completed, the case will satisfy the 
criteria for full representation and, in particular, will meet the cost benefit criteria and 
the prospects of success criterion (reg 40(1)(b)); and 
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(3) if the individual's claim is primarily a claim for damages or other sum of money in 
which the likely damages do not exceed £5,000, the case must be of significant wider 
public interest (reg 40(1)(c)) (subject to the proviso that if the claim forms part of a 
multi-party action only the lead claim within that action is capable of being a case of 
significant wider public interest (reg 40(2)). 

See the Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, pegs il 52. 

le any matter which is described in the Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 Sch 1 Pt 1 para 19 (judicial review: see PARA 87) (other than a Dublin III claim), Sch 1 
Pt 1 para 20 (habeas corpus: see PARA 87) or Sch 1 Pt 1 para 34 (homelessness: see PARA 77): see 
the Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, regs 2, 53-56, 56A 
(reg 56A added by SI 2013/3195). ‘Dublin Ш claim’ means any matter described in the Legal 
Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 19(1) in relation to a 
transfer decision within the meaning of Parliament and of the Council Regulation (EU) 
604/2013 (ОЈ 1180, 29.6.2013, p 31) establishing the criteria and mechanisms for determining 
the member state responsible for examining an application for international protection lodged in 
one of the member states by a third-country national or a stateless person: Civil Legal Aid 
(Merits Criteria) Regulations 2013, SI 2013/104, reg 2 (definition added by SI 2013/3195). 
See the Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, regs 57-59. 

See the Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 72(3). 

See the Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 60 (amended by 
SI 2014/131). 

See the Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, regs 61-63 (reg 61 
amended by SI 2014/131). 

See the Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, regs 64-71 (regs 64, 
66-69 amended by SI 2014/131). See also Lord Chancellor’s Guidance Under Section 4 of the 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 (June 2014) paras 10.27-10.68. 
Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, regs 73(b), 74(1). It is 
reasonable for a legal person to be provided with legal representation only if the Director is 
satisfied that: 

(1) the legal person does not have access to other potential sources of funding (other than 
a conditional fee agreement) from which it would be reasonable to fund the provision 
of legal representation (including, but not limited to, taking into account the financial 
capacity of the legal person's shareholders, partners or members) (reg 74(2)(a)); 

(2) there are no other persons, other than the legal person, including those who might 
benefit from the provision of legal representation or the proceedings, who can 
reasonably be expected to be provided with legal help or to bring the case 
(reg 74(2)(b)); 

(3) there is a need for legal representation in all the circumstances of the case (reg 74(2)(c)); 
and 

(4) there is sufficient benefit to the legal person, having regard to all the circumstances of 
the case, to justify the provision of legal representation (reg 74(2)(d)). 

As to conditional fee agreements see PARA 12. 

A legal person may qualify for legal representation only if the Director is satisfied that the case 
is unsuitable for a conditional fee agreement, the legal person has exhausted all reasonable 
alternatives to bringing proceedings including any complaints system, ombudsman scheme or 
other form of alternative dispute resolution, and the proceedings are not likely to be allocated to 
the small claims track: Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, 
reg 75(1). As to alternative dispute resolution see PARA 14. In connection with the alternative 
sources of funding envisaged under the legislation see Lord Chancellors Guidance Under 
Section 4 of the Legal Aid, Sentencing and Punishment of Offenders Act 2012 (June 2014) 
paras 7.14-7.15. 

A legal person may qualify for full representation only if the Director is satisfied that the criteria 
in the Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 75(1) (see note 24) 
are met (reg 75(3)(a)), the likely benefit of the proceedings to the legal person and others justify 
the likely costs, having regard to the prospects of success and all the other circumstances of the 
case (reg 75(3)(b)), and prospects of success of the case are very good, good or moderate 
(reg 75(3)(c) (amended by SI 2014/131)). As to prospects of success and the prospects of success 
test see PARA 109 (reading as if the references to individuals were references to legal persons): 
Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 75(4). 

A legal person may qualify for investigative representation only if the Director is satisfied that 
the criteria in the Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 75(1) (see 
note 24) are met, the prospects of success of the case are unclear and substantial investigative 
work is required before those prospects can be determined, and the Director has reasonable 
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grounds for believing that once the investigative work to be carried out under investigative 
representation is completed the case will satisfy the criteria in the Civil Legal Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 75(3)(b), (c) (see note 24): reg 75(2). 


(ii) Categorisation of Funded Work 


100. Gateway Work. ‘Gateway Work’! means the provision of legal help? by 
a specialist telephone provider? or a face-to-face provider* in a matter relating to 
special educational needs?, a debt matter or a Gateway discrimination matter’. 


1 
2 
3 


As to the making of an application for Gateway Work see PARAS 114-119. 

As го the legal services comprising ‘legal help’ see PARA 89. 

‘Specialist telephone provider’ means a provider with whom the Legal Aid Agency has made ап 
arrangement under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 2(1) for 
the provision of civil legal services by telephone or other means that do not require the 
attendance in person of the individual to whom the services are provided: Civil Legal Aid 
(Procedure) Regulations 2012, SI 2012/3098, reg 2; Civil Legal Aid (Merits Criteria) 
Regulations 2013, SI 2013/104, reg 2. As to the meanings of ‘legal services’ and ‘civil legal 
services’ see PARA 55. As to the meaning of ‘provider’ see PARA 60 note 10; and as to providers 
generally see PARAS 158-163. The Legal Aid Agency is the body established by the 
Lord Chancellor for the purpose of providing civil and criminal legal aid and advice in England 
and Wales: see PARAS 155-157. 

‘Face-to-face provider’ means a provider with whom the Legal Aid Agency has made an 
arrangement under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 2(1) for 
the provision of civil legal services to an individual in person: Civil Legal Aid (Procedure) 
Regulations 2012, SI 2012/3098, reg 2. 

Ie a matter described in the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 
Pt 1 para 2 (see PARA 69). 

‘Debt matter’ means a matter described in the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 Sch 1 Pt 1 para 33(1)(a) that relates to a court order for sale of the 
individual's home, a matter described in Sch 1 Pt 1 para 33(1)(a) that relates to a court order for 
possession of the individual's home arising out of a failure to make payments due under a 
mortgage, or a matter described in Sch 1 Pt 1 para 33(2) (see PARA 77): Civil Legal Aid 
(Procedure) Regulations 2012, SI 2012/3098, reg 20. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 20. ‘Gateway discrimination 
matter' means a matter described in the Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 Sch 1 Pt 1 para 43 (see PARA 75), except where the matter to which the alleged 
contravention of the Equality Act 2010 or previous discrimination enactment relates is a matter 
described in a relevant category: Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, 
reg 20. ‘Relevant category’ means any of the following categories in the Category Definitions 
that form part of the 2010 Standard Civil Contract, 2013 Standard Civil Contract or 2014 
Standard Civil Contract: Actions Against the Police; Clinical Negligence; Community Care; 
Family; Housing; Immigration and Asylum; Mental Health; Public Law; or Welfare Benefits: 
Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 20 (amended by 
SI 2014/1824). ‘2010 Standard Civil Contract, ‘2013 Standard Civil Contract', ‘2013 CLA 
Contract’ and ‘2014 Standard Civil Contract’ mean the contracts so named between the Legal 
Aid Agency and a provider for the provision of civil legal services: Civil Legal Aid (Procedure) 
Regulations 2012, SI 2012/3098, reg 2 (amended by SI 2014/1824). Note that the Civil Legal 
Aid (Procedure) Regulations 2012, SI 2012/3098, do not apply to civil legal services which are 
provided under the Housing Possession Court Duty Scheme (as described in the Specification to 
the 2013 Standard Civil Contract) or required by the Specification to the 2013 Standard Civil 
Contract to be treated as such services: Civil Legal Aid (Procedure) Regulations 2012, 
SI 2012/3098, reg 14. 


101. Controlled Work. ‘Controlled Work’! means the provision of any of: 


) legal help?; 

) help with family mediation?; 
) help at court*; 

) family help (lower)5; or 
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(5) legal representation® for certain mental health? or immigration? 


NSN 
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proceedings’. 


As to the making of an application for Controlled Work see PARAS 114-119. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 21(2)(a). As to the legal 
services comprising ‘legal help’ see PARA 89. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 21(2)(b). As to the legal 
services comprising ‘help with family mediation’ see PARA 91. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 21(2)(c). As to the legal 
services comprising ‘help at court’ see PARA 93. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 21(2)(d). As to the legal 
services comprising ‘family help (lower)’ see PARA 95. 

As to the legal services comprising ‘legal representation’ see PARA 98. 

Ie proceedings in the Health, Education and Social Care Chamber of the First-tier Tribunal 
under the Mental Health Act 1983 (see MENTAL HEALTH AND CAPACITY) or the Repatriation of 
Prisoners Act 1984 Schedule para 5(2) (see PRISONS AND PRISONERS vol 85 (2012) PARA 465), or 
proceedings in the Mental Health Review Tribunal for Wales (see MENTAL HEALTH AND 
CAPACITY vol 75 (2013) PARAS 980—992): see PARA 71. 

Ie proceedings in the Immigration and Asylum Chamber of the First-tier Tribunal or proceedings 
in the Immigration and Asylum Chamber of the Upper Tribunal in relation to an appeal or 
review from the Immigration and Asylum Chamber of the First-tier Tribunal: see PARA 79. 
Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 21(2)(e). 


102. Licensed Work. 'Licensed Work'! means the provision of any of family 
help (higher)? or legal representation? that is not Controlled Work? or Special 


Ca 
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As to the making of an application for Licensed Work see PARAS 120-127. 

As to the legal services comprising ‘family help (higher)? see PARA 96. 

As to the legal services comprising ‘legal representation’ see PARA 98. 

As to Controlled Work see PARA 101. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 29(2). As to Special Case Work 
see PARA 103. 


103. Special Case Work. ‘Special Case Work’! means civil legal services? 
provided under an individual case contract? where the Director of Legal Aid 


Ca 


sework^ has reasonable grounds to believe that: 

(1) the actual or likely costs? of the case exceed £25,000°; 

(2) if the case were to proceed to a trial or final hearing or, in the case of 
appeal proceedings before the Court of Appeal, the conclusion of that 
appeal, the likely costs would exceed £75,000"; 

(3) the application relates to а multi-party action? or potential multi-party 
action?; 


(4) the application relates to an appeal or proposed appeal to the Supreme 


Court’; 


(5) itis necessary to decide whether the case is of significant wider public 


interest!!, or the substance of the case relates to a breach of Convention 
rights!?, in order to determine whether the individual qualifies? for civil 
legal services!; 


(6) the application relates to a case which satisfies the effective 


administration of justice test!>; or 


(7) the application relates to a community action’®. 


As to the making of an application for Special Case Work see PARAS 120-127. 

As to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. Civil legal services 
may in exceptional cases be made available to legal persons under the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 Sch 3 para 3 (see PARA 60), although they are in general 
available only to individuals under s 9 (see PARA 56). 
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‘Individual case contract’ means an arrangement between the Legal Aid Agency and a provider 
under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 2(1) for the provision 
of civil legal services in an individual case: Civil Legal Aid (Procedure) Regulations 2012, 
SI 2012/3098, reg 2. As to the meaning of ‘provider’ see PARA 60 note 10. The Legal Aid Agency 
is the body established by the Lord Chancellor for the purpose of providing civil and criminal 
legal aid and advice in England and Wales: see PARAS 155—157. 

As to the Director see PARA 157. 

*Costs' means the fees payable to any provider calculated by reference to remuneration rates set 
out in arrangements made by the Legal Aid Agency under the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 s 2(1) or in the Civil Legal Aid (Remuneration) 
Regulations 2013, SI 2013/422, the Criminal Legal Aid (Remuneration) Regulations 2013, 
SI 2013/435, or the Civil Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503, 
including (but not limited to) counsel's fees, disbursements, and any fees paid to providers at an 
enhanced rate, but not including Value Added Tax: Civil Legal Aid (Procedure) 
Regulations 2012, SI 2012/3098, reg 2. In connection with the remuneration of providers see 
PARA 162. For the purposes of Special Case Work ‘likely costs’ means the total costs likely to 
have been incurred on behalf of the applicant for civil legal services at final judgment or 
settlement of the proceedings, calculated on the basis that the proceedings fail to obtain a 
successful outcome or costs are not recovered from another party to the proceedings, and taking 
into account the prospects of the proceedings settling before trial or other final hearing: 
reg 54(6). As to the meaning of 'provider' see PARA 60 note 10. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, regs 2, 54(3)(a). 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 54(3)(b). Special Case Work to 
be provided in the circumstances described in reg 54(3)(b) where the Director has reasonable 
grounds to believe that the likely costs would exceed £250,000, and Special Case Work to be 
provided in the circumstances described in reg 54(3)(c), (d), (e), (g) generally, is subject to special 
controls relating to appeals and reviews: see reg 58(1); and PARA 126. As to those controls see 
reg 58(2)-(10); and PARA 137. 

As to the meaning of ‘multi-party action’ see PARA 99 note 13. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 54(3)(c). In connection with 
reviews and appeals see note 7. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 54(3)(d). In connection with 
reviews and appeals see note 7. 

As to the meaning of 'significant wider public interest? see the Civil Legal Aid (Merits Criteria) 
Regulations 2013, SI 2013/104, reg 6; and PARA 110 (definition applied by the Civil Legal Aid 
(Procedure) Regulations 2012, SI 2012/3098, reg 54(6)). 

As to the meaning of ‘Convention rights’ see PARA 20 note 4. In connection with the substance 
of a case relating to a breach of Convention rights see further Lord Срансейотз Guidance 
Under Section 4 of the Legal Aid, Sentencing and Punishment of Offenders Act 2012 (June 
2014) para 5. 

le in accordance with the criteria set out in the Civil Legal Aid (Merits Criteria) 
Regulations 2013, SI 2013/104. 

Civi! Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 54(3)(e). In connection with 
reviews and appeals see note 7. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 54(3)(f). As to the effective 
administration of justice test see PARA 120 note 14. In connection with reviews and appeals see 
note 7. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 54(3)(g). ‘Community action’ 
means proceedings proposed, begun or continued by or against one or more individuals who 
belong to an identifiable geographic community the members of which have a common interest 
in the proceedings: reg 54(6). 


104. | Emergency representation. ‘Emergency representation’! means legal 
representation? (that is not Controlled Work?) or family help (higher)^ provided 
following a determination made on an urgent application?. Legal representation 
and family help (higher) are the only forms of civil legal services which are 
appropriate for an individual who qualifies for emergency representation. An 
individual may qualify, in relation to an application for emergency representation 
for family help (higher)? or legal representation?, only if the Director of Legal 
Aid Casework’ is satisfied that the merits criteria which apply to that application 
are met and it is in the interests of justice to provide emergency representation!?. 
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1 In connection with the making of an application for emergency representation and the 
determination of such applications see PARAS 128-129. 

2 As to the legal services comprising ‘legal representation’ see PARA 98. 

3 As to Controlled Work see РАКА 101. 

4 Аз to the legal services comprising ‘family help (higher)’ see PARA 96. 

5 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 2; Civil Legal Aid (Merits 
Criteria) Regulations 2013, SI 2013/104, reg 2. In connection with the provision of emergency 
representation see further Lord Chancellor's Guidance Under Section 4 of Ше Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 (June 2014) paras 7.27-7.29. 

6 Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 28. Civil legal services may 

in exceptional cases be made available to legal persons under the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 Sch 3 para 3 (see PARA 60), although they are in general 
available only to individuals under s 9 (see PARA 56). 
As to the legal services comprising ‘family help (higher)! see PARA 96. 
As to the legal services comprising ‘legal representation’ see PARA 98. 
As to the Director see PARA 157. 

0 Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 46. 


(4) MAKING OF APPLICATIONS AND CONSIDERATION OF 
MERITS 


> О CON] 


(i) Criteria for Determination of Applications 


105. Qualifying for civil legal services. Whether an individual or legal person 
qualifies for civil legal aid! depends upon a consideration of the merits of his 
case? and an assessment of his financial resources?. There are three elements to a 
consideration of the merits of a case: a consideration of the merits criteria; a 
consideration of the applicant's conduct^; and (where applicable) a consideration 
of the applicant's circumstancesf. 

A determination by the Director of Legal Aid Casework’ that an individual 
qualifies for civil legal aid must specify the type of civil legal services and the 
matters in relation to which the services are to Бе available?*. 

Where the Director determines? that an individual or a legal person qualifies 
for civil legal aid and that more than one form of civil legal services could be 


provided for that individual or legal person, the services provided must be those 
10 


the Director considers most appropriate in all the circumstances ?. 

1 Те the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and 
PARA 4. Аз to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 

2 Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 11(1)(b); see also Sch 3 
para 3(2), (4) (application and modification for legal persons: see PARA 60). 

3 See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 ss 11(1)(a), 21(1), Sch 3 

para 6; Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, 

SI 2013/480, reg 4(1). As to determinations of financial resources see PARAS 141-145. 

See PARA 106. 

See PARA 107. 

See PARA 108. 

As to the Director see PARA 157. The Director may disregard a determination about whether an 

individual qualifies for civil legal services under the Legal Aid, Sentencing and Punishment of 

Offenders Act 2012 Pt 1 if the determination was made by a person to whom the Director has 

delegated that function and in response to an application made otherwise than in accordance 

with the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098: reg 13. As to delegation 

of the Director's functions see PARA 157. 

8 Тера! Aid, Sentencing and Punishment of Offenders Act 2912 s 12(1); see also Sch 3 
para 3(2), (4) (application and modification for legal persons). 

9 ]e in accordance with the Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, 
regs 21-31: see PARAS 89-99. 
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10 Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 20(1). Regulations 21-31 
apply, in relation to any matter referred to therein, for the purpose of determining which form of 
civil legal services is most appropriate in relation to that matter: reg 20(2). 


106. Consideration of the merits criteria. An individual or legal person may 
qualify for civil legal aid! only if the Director of Legal Aid Casework? is satisfied 
that the general merits criteria and, to the extent that they are relevant, the 
specific merits criteria are met. The Director must apply the merits criteria 
which are relevant to the forms of civil legal services? and must consider? which 
form of civil legal services is арргоргіагеё. The Director must apply the general 
merits criteria except to the extent that they are disapplied, modified or 
supplemented by the specific merits criteria". Where more than one set of merits 
criteria could be applied to a case?, the Director must apply the merits criteria 
which are, in the opinion of the Director most appropriate in all the 
circumstances of the сазе?. 


1 Te in accordance with the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1 
(ss 1-43). ‘Civil legal aid’ is the civil legal services required to be made available to individuals 
under s 9 (see PARA 56) or s 10 (see PARA 59) and (in exceptional cases) to legal persons under 
Sch 3 para 3 (see PARA 60): see s 1(2)(a); and PARA 4. As to the meanings of ‘legal services’ and 
‘civil legal services’ see PARA 55. See also PARA 107 (consideration of the applicant's conduct) 
and PARA 108 (consideration of the applicant's circumstances). 

2 Аз го the Director see PARA 157. 

3 Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 11(4)(a). As to the merits 
criteria generally see PARA 62; and see further Lord Chancellor’s Guidance Under Section 4 of 
the Legal Aid, Sentencing and Punishment of Offenders Act 2012 (June 2014) paras 7.1-7.6. 
For the scope of the power to make regulations setting the merits criteria see the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 11(2)-(6) (see also Sch 3 para 3(2), (4) 
(application and modification for legal persons: see PARA 60)). 

4 As to the forms of civil legal services see the Civil Legal Aid (Merits Criteria) Regulations 2013, 
SI 2013/104, Pt 2 (regs 12-19); and PARAS 89-104. As to the merits criteria for each form of 
legal services see PARA 90 (merits criteria for qualifying for legal help); PARA 92 (merits criteria 
for qualifying for family mediation and help with family mediation); PARA 94 (merits criteria for 
qualifying for help at court); PARA 97 (merits criteria for qualifying for family help); and PARA 
99 (merits criteria for qualifying for legal representation). See also PARA 59 (merits criterion for 
qualifying for other legal services provided in exceptional cases and in the wider public interest). 

5 Te in accordance with the Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, Pr 3 
(regs 20-31) (availability of forms of civil legal services: see PARAS 89—104). 

6 Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 11(5). 

7 Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 11(2). The Director must 
apply the merits criteria which are appropriate in each case in accordance with Pt 5 (regs 47-50) 
to the extent that it is relevant: reg 11(3). 

8 Те because that case is described in more than one paragraph of the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 Sch 1 Pt 1 (civil legal services: see PARAS 65—88). 

9 Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 47; and see further 
Lord Chancellor Guidance Under Section 4 of the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 (June 2014) para 7.8. 


107. Consideration of the applicant's conduct. An individual or legal person 
may qualify for civil legal aid! only if the Director of Legal Aid Casework? is 
satisfied that it would be reasonable to provide the relevant legal services in the 
light of the conduct of that individual or legal person? in connection with any 
services made^ available’, any application® for such services’, or any civil 
proceedings for resolving disputes about legal rights or duties?. 


1 Те in accordance with the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1 
(ss 1-43). ‘Civil legal aid’ is the civil legal services required to be made available to individuals 
under s 9 (see PARA 56) or s 10 (see PARA 59) and (in exceptional cases) to legal persons under 
Sch 3 para 3 (see PARA 60): see s 1(2)(a); and PARA 4. As to the meanings of ‘legal services’ and 
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‘civil legal services’ see PARA 55. See also PARA 106 (consideration of the merits criteria) and 
PARA 108 (consideration of the applicant's circumstances). 

As to the Director see PARA 157. 

As to the conduct which might lead to a denial of legal aid in these circumstances see further 
Lord Chancellor’s Guidance Under Section 4 of the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 (June 2014) para 7.4. 

Ie under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1. 

Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 11(4)(b), (6)(a). 

See note 4. 

Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 11(6)(b). 

Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 11(6)(c). 
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108. Consideration of the applicant's circumstances. If the Director of Legal 
Aid Casework! is satisfied that the case is not a case which relates to the life or 
liberty of the individual or their family?, the case is not a public law children 
case?, and the likely costs* of the case exceed £250,000 ог, if the case forms part 
of a multi-party action?, the likely costs of the multi-party action exceed 
£1,000,0006, an individual or legal person may qualify for civil legal aid" only if 
the Director is satisfied that, having had regard to the present and likely future 
demands for the provision of civil legal services?, it is reasonable to provide the 
individual or legal person with civil legal services in all the circumstances of the 
case including, but not limited to, the particular circumstances of the individual 
or legal person?. 


1 А го the Director see РАКА 157. 

2 Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 11(7)(a). As to when an 
individual is a member of another individual's family see PARA 85 note 4. 

3 Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 11(7)(b). As to the meaning 

of ‘public law children case’ see РАКА 65 note 2. 

As to the likely costs see PARA 113. 

As to the meaning of ‘multi-party action’ see PARA 99 note 13. 

Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 11(7)(c). 

Ie in accordance with the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1 

(ss 1-43). ‘Civil legal aid’ is the civil legal services required to be made available to individuals 

under s 9 (see PARA 56) or s 10 (see PARA 59) and (in exceptional cases) to legal persons under 

Sch 3 рага 3 (see PARA 60): see s 1(2)(a); and PARA 4. As to the meanings of ‘legal! services’ and 

‘civil legal services’ see PARA 55. See also PARA 106 (consideration of the merits criteria) and 

PARA 107 (consideration of the applicant's conduct). 

8 leunder the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1. It has been said 
(per curiam) that public funds should not be used to enable parties to be represented unless they 
have a positive case which has to be placed before the court: see Merton London Borough 
Council v К [2005] EWHC 167 (Fam), [2005] 2 FLR 422, [2005] АП ER (D) 414 (Feb) (decided 
when the legal aid system was that established under the Access to Justice Act 1999 Pt 1 
(ss 1-26) (repealed) (see PARA 2)). 

9 Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 11(4)(c), (8). 


ON tA 


(1) The Tests 


109. Prospects of success and the prospects of success test. ‘Prospects of 
success’ means the likelihood that an individual or legal person who has made ап 
application for civil legal aid! will obtain a successful outcome? at a trial or other 
final hearing in the proceedings to which the application relates, as assessed? by 
the Director of Legal Aid Casework*, who must classify the prospects of the 
matter which is the subject of the application as either ‘very 20045, ‘good’®, 
‘moderate’’, Ђогдег пе, ‘poor’? or ‘unclear’!°. When the Director assesses the 
prospects of success, he must not have regard to the possibility of settling the 
proceedings to which the application relates!! or the prospects of success in any 
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appeal or possible appeal!?. If the application for civil legal aid is in relation to 
an appeal, then the prospects of success are the prospects of success in relation to 
that арреа! 3. 


1 Te the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(а); and 
PARA 4. As to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. In connection 
with prospects of success and the prospects of success test see further Lord Chancellor’s 
Guidance Under Section 4 of the Legal Aid, Sentencing and Punishment of Offenders Act 2012 
(June 2014) para 4.1. 

2 ‘Successful outcome’ means the outcome a reasonable individual would intend to achieve in the 
proceedings in all the circumstances of the case: Civil Legal Aid (Merits Criteria) 
Regulations 2013, SI 2013/104, reg 4(4). 

3 Te in accordance with the Civil Legal Aid (Merits Criteria) Regulations 2013, 51 2013/1 04, reg 5 
(see the text and notes 4-10). 

4 Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 4(1); Civil Legal Aid 
(Procedure) Regulations 2012, SI 2012/3098, reg 2. As to the Director see PARA 157. 

S Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 5(1)(а) (this means an 80% 
or more chance of obtaining a successful outcome). 

6 Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 5(1)(b) (this means a 6076 
or more chance, but less than an 8096 chance, of obtaining a successfyl outcome). 

7 Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 5(1)(c) (this means а 50% 
or more chance, but less than a 6096 chance, of obtaining a successful outcome). 

8 Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 5(1)(d) (this means that the 
case is not ‘unclear’ (see note 10) but that it is not possible, by reason of disputed law, fact or 
expert evidence, to decide that the chance of obtaining a successful outcome is 5076 or more or 
classify the prospects as poor). 

9 Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 5(1)(е) (this means the 
individual is unlikely to obtain a successful outcome) 

10 Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 5(1)(f). ‘Unclear’ means the 
Director cannot put the case into any of the categories in reg 5(1)(a)-(e) because, in all the 
circumstances of the case, there are identifiable investigations which could be carried out, after 
which it should be possible for the Director to make a reliable estimate of the prospects of 
success: reg 5(2). 

11 Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 4(2)(a). 

12 Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 4(2)(b). This is subject to 
reg 4(3) (see the text and note 13). 

13 Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 4(3). 


110. The public interest test. A case is of significant wider public interest if 
the Director of Legal Aid Casework! is satisfied that the case is an appropriate 
case to realise real benefits to the public at large, other than those which 
normally flow from cases of the type in question?, and benefits for an identifiable 
class of individuals or legal persons?, other than the individual or legal person to 
whom civil legal aid* may be provided or members of the individual's family?. 


1 А го the Director see PARA 157. 

2 Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 6(1)(a); Civil Legal Aid 
(Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, reg 2(2)(a); 
Civil Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503, reg 9(2); Legal Aid 
(Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, SI 2013/512, 
reg 8(2)(a). 

3 Аз то the circumstances in which legal persons will qualify for civil legal services see PARA 60. 

4 Це the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and 
PARA 4. Аз to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 

5 Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 6(1)(b); Civil Legal Aid 
(Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, reg 2(2)(b); 
Civil Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503, reg 9(2); Legal Aid 
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(Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, SI 2013/512, 
reg 8(2)(b). As to when an individual is a member of another individual's family see PARA 85 
note 4. In connection with a case being of ‘significant wider public interest’ see further 
Lord Chancellor’s Guidance Under Section 4 of the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 (June 2014) paras 4.2.16-4.2.24. 


111. The reasonable private paying individual test. The reasonable private 
paying individual test is met if the Director of Legal Aid Casework' is satisfied 
that the potential benefit to be gained from the provision of civil legal aid? 
justifies the likely costs?, such that a reasonable private paying individual would 
be prepared to start or continue the proceedings having regard to the prospects 
Of success* and all the other circumstances of the case’. 


1 А: to the Director see PARA 157. 

2 Те the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and 
PARA 4. As to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 

As to the likely costs see PARA 113. 

As to ‘prospects of success’ and the prospects of success test see PARA 109. 

Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 7. In connection with 
‘likely damages’ see further PARA 113; and Lord Chancellor’s Guidance Under Section 4 of the 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 (June 2014) paras 4.2.2-4.2.6. 
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112. The proportionality test. The proportionality test is met if the Director 
of Legal Aid Casework! is satisfied that the likely benefits of the proceedings to 
the individual and others justify the likely costs?, having regard to the prospects 
of success? and all the other circumstances of the сазе“. 


As to the Director see PARA 157. 

As to the likely costs see PARA 113. 

As to ‘prospects of success’ and the prospects of success test see РАКА 109. 

Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 8. In connection with 
‘likely damages’ under reg 8 see further Lord Chancellor’s Guidance Under Section 4 of the 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 (June 2014) paras 4.2.7-4.2.9. 
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113. ‘Likely damages’ and "likely costs’. ‘Likely damages’ means the amount 
of any damages or other sum of money contested in the case that the individual 
who is applying for civil legal aid! is likely to receive if substantially successful at 
trial or other final hearing?. 

‘Costs’ means the fees payable to any provider?, including (but not limited to) 
counsel’s fees, disbursements, and any fees payable at an enhanced rate, but not 
including Value Added Тах“. ‘Likely costs’ means the total costs likely to have 
been incurred on behalf of an applicant for civil legal services at final judgment 
or settlement of the proceedings calculated on the basis that the proceedings fail 
to obtain a successful outcome, or costs are not recovered from another party to 
the proceedings’, and taking into account the prospects of the proceedings 
settling before trial or other final hearing$. 


1 Те the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and 
PARA 4. As to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 

2 Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 9. Likely damages are 
calculated in accordance with regulations made under the Legal Aid, Sentencing and Punishment 
of Offenders Act 2012 s 12 (determinations: see РАКА 105). In connection with ‘likely damages’ 
under the Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 9 see further 
Lord Chancellor’s Guidance Under Section 4 of the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 (June 2014) para 4.2.3. 
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3 As to the meaning of ‘provider’ see PARA 60 note 10. The fees are those calculated by reference 
to remuneration rates set out in the Civil Legal Aid (Remuneration) Regulations 2013, 
SI 2013/422 and the Civil Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503: see 
PARA 162. 

Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 10(2). 

Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 10(1)(a). 

Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, reg 10(1)(b). In connection 
with ‘likely damages’ under the Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, 
reg 10 see further Lord Chancellor’s Guidance Under Section 4 of the Legal Aid, Sentencing and 
Punisbment of Offenders Act 2012 (June 2014) para 4.2.4. 
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(ш) Making of Applications and Determinations 
A. APPLICATIONS FOR GATEWAY WORK AND CONTROLLED WORK 


114. Making the application. An individual, other than an exempted person, 
must apply to the Gateway! for a determination by the Director of Legal Aid 
Casework? about Gateway Work?. An ‘exempted person’ (ie an individual who 
has been deprived of their liberty, a child, or a previously assessed person* with a 
linked problem?) may apply to the Legal Aid Agency for a:dgrermination by the 
Director about Gateway Work to the Gateway or a face-to-face. provider$. 

An application for Gateway Work or Controlled Work? must be in a form 
specified by the Legal Aid Agency and must specify the form of civil legal 
services? to which the application relates?, the matter to which the application 
relates!°, the category!! within which the civil legal services fall!?, and (except in 
the case of an application for Gateway Work) a proposed provider? with whom 
the Legal Aid Agency has made an arrangement!* for the provision of the 
services which are the subject of the арріісапоп!5. Where an individual is 
applying for family mediation!ó, he must propose a mediator with whom the 
Legal Aid Agency has made an arrangement!’ for the mediator to provide family 
mediation in accordance with a code of practice approved by the 
Lord Chancellor!*. АП applicants!? must provide any additional information and 
documents requested by the Director in order to make a determination in 
relation to the application. Certain domestic violence and child protection 
cases?! require additional documentation setting out the evidence for the claim??. 

An individual applying for Controlled Work (not Gateway Work) must in 
general attend the proposed provider's premises in person, although there are 
exceptions to this requirement. Where an individual's application for 
Controlled Work involves an application for family mediation he must, in 
addition to attending the mediator's premises in person, complete the application 
form specified by the Agency and provide any additional information and 
documents requested by the Director in order to make a determination in 
relation to the application?^. 

Where a determination is made that an individual qualifies for Gateway 
Work, the determination must specify whether the services are to be provided by 
a specialist telephone provider or a face-to-face ргоуійег25. 


1 Те the Gateway established under the Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 s 2 (see PARA 100). An application to the Gateway may be made by telephone, email, 
electronic format made available by the Legal Aid Agency for the purpose of such applications, 
or post: Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 18. 

Civil legal aid may in exceptional cases be made available to legal persons under the Legal 
Aid, Sentencing and Punishment of Offenders Act 2012 Sch 3 para 3 (see PARA 60), although 
they are in general available only to individuals under s 9 (see PARA 56). As to the meanings of 
‘legal services’ and ‘civil legal services’ see PARA 55. 
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For the scope of the power to make regulations relating to the making and withdrawal of 
determinations see s 12(2)-(6) (see also Sch 3 para 3(3) (application and modification for legal 
persons)). 

The Legal Aid Agency is the body established by the Lord Chancellor for the purpose of 
providing civil and criminal legal aid and advice in England and Wales: see PARAS 155-157. 
As to the Director see PARA 157. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 17(1). As to the meaning of 
*Gateway Work' see PARA 100. As to the criteria for determination of applications see PARAS 
105-108. In connection with the making of an application for Gateway Work and Controlled 
Work see further Lord Chancellor’s Guidance Under Section 4 of the Legal Aid, Sentencing and 
Punisbment of Offenders Act 2012 (June 2014) paras 8.7-8.14. 

*Previously assessed person' means an individual in respect of whom a determination has been 
made within the previous 12 months that the individual qualifies for Gateway Work to be 
provided by a face-to-face provider, and who is applying for Gateway Work from the same 
face-to-face provider in relation to a linked problem: Civil Legal Aid (Procedure) 
Regulations 2012, SI 2012/3098, reg 20. As to the meaning of ‘face-to-face provider’ see PARA 
100 note 4; as to the meaning of ‘provider’ see PARA 60 note 10. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 20. ‘Linked problem’ means a 
matter arising out of or related to a matter in relation to which Gateway Work was provided by 
a face-to-face provider: reg 20. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 17(2). 

As to the meaning of ‘Controlled Work’ see РАКА 101. 

As to the forms of civil legal services see the Civil Legal Aid (Procedure) Regulations 2012, 
SI 2012/3098, regs 3-10; and PARAS 89-104. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, regs 16(1), (2), 21(1), 23(1)(a). 
Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 23(1)(b). As to the matters in 
respect of which civil legal aid is available see PARA 56. 

Ie as described in the Category Definitions that form part of the 2010 Standard Civil Contract, 
2013 Standard Civil Contract or 2014 Standard Civil Contract: Civil Legal Aid (Procedure) 
Regulations 2012, SI 2012/3098, reg 23(1)(c) (amended by SI 2014/1824). As to the 2010 
Standard Civil Contract, the 2013 Standard Civil Contract and the 2014 Standard Civil 
Contract see PARA 100 note 7. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 23(1)(c). The provisions of 
reg 23(1)(c), (d) do not apply to the making and withdrawal of determinations under the Legal 
Aid, Sentencing and Punishment of Offenders Act 2012 s 10 (exceptional cases: see PARA 59): 
see the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 66(4); and PARAS 
130-131 (making and determination of applications in exceptional cases). 

Where a determination has been made that an individual qualifies for legal help in a particular 
matter (the ‘initial determination’), the individual may not, within the six month period 
following the last provision of services pursuant to that determination, make an application for 
legal help in the same matter which proposes a different provider unless there has been a 
material change in relevant circumstances since the initial determination, the individual has 
reasonable cause to be dissatisfied with the services provided under the initial determination, the 
individual's usual residence has changed since the initial determination and, as a result, effective 
communication between the individual and the provider is not practicable, or the provider 
named in the initial determination has confirmed in writing that no remuneration will be 
claimed under arrangements made by the Legal Aid Agency under the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 s 2(1) in respect of any services provided under the initial 
determination: Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 23(4). As to the 
legal services comprising ‘legal help’ see PARA 89. In connection with the remuneration of 
providers see PARA 162. 

Ie under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 2(1). 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, regs 16(3), 23(1)(d). See note 12. 
As to the legal services comprising ‘family mediation’ and ‘help with family mediation’ (not 
available through Gateway Work) see PARA 91. 

Ie an arrangement under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 
s 2(1). 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 62. 

Ie individuals or, in exceptional cases, legal persons: see PARA 60. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, regs 15(2), 23(6). 

Ie applications for civil legal services described in the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 Sch 1 Pt 1 para 12 or 13 (see PARAS 65, 76). 
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22 See the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, regs 23(2), (3), 33, 34 
(regs 33, 34 amended by SI 2014/814). 

23 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, regs 16(3), 22(1). An individual 
applying for Controlled Work need not attend the proposed provider's premises in person if: 

(1) the proposed provider decides that attendance in person is not necessary in accordance 
with the provider's arrangement with the Legal Aid Agency under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 2(1); 

(2) the individual resides, or is present, in the European Union, cannot attend in person for 
good reason, and authorises another person to attend on their behalf; or 

(3) the individual is applying for Controlled Work to be provided by a specialist telephone 
provider. 

As to the meaning of ‘specialist telephone provider’ see PARA 100 note 3. 

24 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, regs 60, 61. An application for 
help with family mediation in relation to the issuing of proceedings to obtain a consent order 
following the settlement of a family dispute must be made within three months of the final 
family mediation session at which the dispute was settled: reg 23(5). 

25 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 19(1). A determination 
described in reg 19(1) may be amended to change the description of the provider specified in the 
determination: reg 19(2). 


115. Applications by or on behalf of children or protected parties. A child! 
may make an application for Gateway Work? or Controlled. Work? if: 

(1) the civil legal services? which are the subject of the application are in 
relation to proceedings or proposed proceedings which the child may 
conduct? without a children's guardian$ or litigation friend’; or 

(2) there is good reason why none of the persons responsible for the child? 
can make the application on behalf of the child and the provider 
considers that child is able, having regard to the child's understanding, 
to give instructions?. 

A person responsible for a child'? may make an application for Gateway 

Work or Controlled Work on behalf of a child!!. 
The following persons may make an application for Gateway Work or 
Controlled Work on behalf of a protected раггу!?: 

(a) a person acting or proposing to act as the protected party's litigation 
friend’; or 

(b) any other person where there is good reason why a litigation friend or 
proposed litigation friend cannot make the application'*. 

The proposed provider may not make an application for Gateway Work or 

Controlled Work on behalf of a child or protected рагу”. 


1 As to the meaning of ‘child’ see PARA 91 note 2. 

2 Аз to the meaning of ‘Gateway Work’ see PARA 100. As to the criteria for determination of 

applications see PARAS 105-108. 

As to the meaning of ‘Controlled Work’ see PARA 101. 

As to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. As to the forms of 

civil legal services see the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, 

regs 3-10; and PARAS 89-104. 

5 Ie in accordance with FPR 16.6 (see CHILDREN AND YOUNG PERSONS vol 9 (2012) PARA 247) or 
CPR 21.2 (see CHILDREN AND YOUNG PERSONS vol 10 (2012) PARA 1314). 

6 Аз to the meaning of ‘children’s guardian’ see FPR 2.3; and CHILDREN AND YOUNG PERSONS 
vol 9 (2012) PARA 213 (definition applied by the Civil Legal Aid (Procedure) Regulations 2012, 
SI 2012/3098, reg 2). 

7 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, regs 16(2), 22(2)(a). As to the 
meaning of ‘litigation friend’ see CPR Pt 21 (see CIVIL PROCEDURE vol 11 (2009) PARA 222); and 
m (definition applied by the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, 
reg 2). 

8 Ie the child's parent, guardian or other person who has care of the child, a person acting or 
proposing to act as the child's professional children's guardian or litigation friend, or any other 
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person where there is good reason why none of those persons can make the application: Civil 
Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 22(3). 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 22(2)(a). As to the meaning of 
‘provider’ see РАКА 60 note 10. 

le any of the persons described in note 8. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 22(3). 

"Protected party' means a party or a proposed party who lacks capacity (within the meaning of 
the Mental Capacity Act 2005: see s 2; and MENTAL HEALTH AND CAPACITY vol 75 (2013) 
PARAS 603-604) to conduct proceedings: Civil Legal Aid (Procedure) Regulations 2012, 
SI 2012/3098, reg 2. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 22(4)(a). 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 22(4)(b). 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 22(5). 


116. Duty to report non-compliance with information requirements. 

Notwithstanding the relationship between an individual! and the provider? or 
any privilege arising out of that relationship, where the provider knows or 
suspects that the individual has failed without good reason to comply with a 
requirement to provide information or documents? or in providing required 
information or documents has made a statement or representation knowing or 
believing it to be false*, the provider must immediately report the relevant 
circumstances to the Director’. 
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Civil legal services may in exceptional cases be made available to legal persons under the Legal 
Aid, Sentencing and Punishment of Offenders Act 2012 Sch 3 para 3 (see PARA 60), although 
they are in general available only to individuals under s 9 (see PARA 56). As to the meanings of 
‘legal services’ and ‘civil legal services" see PARA 55. 
As to the meaning of ‘provider’ see PARA 60 note 10. 
Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 24(1)(a). As to the provision of 
information generally, restrictions on disclosure, and misrepresentation, see PARAS 164-169. 
Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 24(1)(b). 
Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 24(1). As to the Director see 
PARA 157. Where an authorised person within the meaning of the Legal Services Act 2007 (see 
s 18; and LEGAL PROFESSIONS vol 65 (2015) PARA 356) has been instructed (by a provider with 
whom the Legal Aid Agency has made an arrangement under the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 s 2(1)) to provide civil legal services in relation to a 
determination, the reporting requirement described in the Civil Legal Aid (Procedure) 
Regulations 2012, SI 2012/3098, reg 24(1) also applies to that authorised person: reg 24(3). 
Failure to comply with the information requirements or to attend a meeting may result in the 
withdrawal of a determination: see PARA 117. 

The Legal Aid Agency is the body established by the Lord Chancellor for the purpose of 
providing civil and criminal legal aid and advice in England and Wales: see PARAS 155-157. 


117. Withdrawal of determinations. The Director of Legal Aid Casework! 
may withdraw a determination about Gateway Work? or Controlled Work? 
where: 


(1) the individual* no longer qualifies? for the services to be made available 
by the determination$; 

(2) the services made available by the determination have been provided"; 

(3) the proceedings to which the determination relates have been 
concluded’; 

(4) the individual consents?; 

(5) the individual has died!?; 

(6) а bankruptcy order has been made against an individual!!; or 

(7) the individual has failed without good reason to comply with a 
requirement to provide information or documents or, in providing 
required information or documents, has made a statement or 
representation knowing or believing it to be false!?. 
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Additionally, the Director may withdraw a determination of an application 
for family mediation if he is satisfied that continuing to act would breach the 
mediator's code of practice". 


1 As to the Director see PARA 157. 

2 As to the meaning of ‘Gateway Work’ see РАКА 100. As to the making of applications see PARAS 
114-115. As to the criteria for determination of applications see PARAS 105—108. 

3 As to the meaning of ‘Controlled Work’ see PARA 101. Unless otherwise indicated below, these 
provisions apply to determinations about Gateway Work or Controlled Work generally and to 
determinations of applications for family mediation: see the Civil Legal Aid (Procedure) 
Regulations 2012, SI 2012/3098, regs 26, 64. As to the legal services comprising ‘family 
mediation' and “ер with family mediation' (not available through Gateway Work) see PARA 91. 
Reasons for determinations must be given: see PARA 119. 

4 Civil legal services may in exceptional cases be made available to legal persons under the Legal 
Aid, Sentencing and Punishment of Offenders Act 2012 Sch 3 para 3 (see PARA 60), although 
they are in general available only to individuals under s 9 (see PARA 56). As to the meanings of 
‘legal services’ and ‘civil legal services’ see PARA 55. 

5 1е іп accordance with: (1) the Civil Legal Aid (Merits Criteria) Regulations 2013, 51 2013/104 

(Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 26(a)(i)); or (2) the Civil Legal 

Aid (Remuneration) Regulations 2013, SI 2013/422 and the Civil Legal Aid (Statutory Charge) 

Regulations 2013, SI 2013/503 (Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, 

regs 26(a)(ii), 64(а)). Withdrawals in the circumstances described.jn reg 26(a)(i) (but not 

reg 26(а)(11)) may be reviewed: see PARA 118. Note that this ground for withdrawal applies to 
determinations of applications for family mediation only in the context of head (2) in the text: 

see reg 64(a). 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, regs 16(2), 26(a), 64(a). 

7 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, regs 26(b), 64(b). 

8 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 26(c). This ground for 
withdrawal applies to determinations about Gateway Work or Controlled Work generally and 
not to determinations of applications for family mediation: see regs 26, 64. 

9 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, regs 26(d), 64(d). 

10 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, regs 26(e), 64(e). 

11 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, regs 26(f), 64(f). 

12 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, regs 26(g), 64(g). In connection 
with a failure to comply with the information requirements see also PARA 116. As to the 
provision of information generally, restrictions on disclosure, and misrepresentation, see PARAS 
164-169. Withdrawals in the circumstances described in reg 26(g) may be reviewed: see PARA 
118. 

13 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 64(c). 
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118. Reviews of determinations and rights of appeal. An individual! may 
apply to the Director of Legal Aid Casework? for a review of a determination 
that an individual does not qualify for Gateway Work? or Controlled Work? or 
(in some circumstances?) for a withdrawal of a determination®. The Director 
must consider the application and may confirm the original decision or substitute 
a new determination". 

Where an individual has applied for family mediation? he may apply to the 
Director for a review of a determination or withdrawal of a determination, 
making written representations supporting the application?. The Director must 
consider the application and any written representations!®, confirm the 
determination or withdrawal or substitute a new determination or withdrawal!!, 
and notify? the individual of the determination or withdrawal following the 
review". 

Following the conclusion of a review, an individual may appeal to an 
adjudicator’ against a determination that an individual does not qualify for 
legal representation? that is Gateway Work or Controlled Work!6 or a 
withdrawal of a determination that an individual qualifies for legal 
representation that is Gateway Work or Controlled Work". 
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Civil legal services may in exceptional cases be made available to legal persons under the Legal 
Aid, Sentencing and Punishment of Offenders Act 2012 Sch 3 para 3 (see PARA 60), although 
they are in general available only to individuals under s 9 (see PARA 56). As to the meanings of 
‘legal services’ and ‘civil legal services’ see PARA 55. 

As to the Director see PARA 157. Applications must be made within 14 days of receipt of the 
determination or withdrawal (‘the original decision’): Civil Legal Aid (Procedure) 
Regulations 2012, SI 2012/3098, reg 27(1). 

As to the meaning of ‘Gateway Work’ see РАКА 100. As to the making of applications see PARAS 
114—115. As to the criteria for determination of applications see PARAS 105-108. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, regs 16(2), 27(1)(a). As to the 
meaning of ‘Controlled Work’ see РАКА 101. Reasons for determinations must be given: see 
PARA 119. 

Ie in the circumstances described in the Civil Legal Aid (Procedure) Regulations 2012, 
SI 2012/3098, reg 26(a)(i) or (g) (see PARA 117). 


Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 27(1)(b). The provisions 
relating to reviewing and appealing determinations do not apply to the making and withdrawal 
of determinations under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 10 
(exceptional cases: see PARA 59): see the Civil Legal Aid (Procedure) Regulations 2012, 
SI 2012/3098, reg 66(3)(a), (b); and PARAS 130-131 (making and determination of applications 
in exceptional cases). 


Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 27(2). Where the original 
decision was the withdrawal of a determination and, following the review, the Director 
substitutes a determination for that withdrawal, the determination takes effect (unless the 
Director directs otherwise) as if the original decision had not been made: reg 27(3). A provider's 
retainer terminates upon the withdrawal of a determination that an individual qualifies for 
Controlled Work following the conclusion of a review: reg 24(2). The Director must notify the 
individual of the determination or withdrawal following the review; and any right of appeal 
described in reg 28 (see the text and notes 14-17): reg 27(4). As to the meaning of ‘provider’, 
and as to the making of notifications, see PARA 60 note 10. 

As to the legal services comprising ‘family mediation’ and ‘help with family mediation’ (not 
available through Gateway Work) see PARA 91. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 65(1). 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 65(2)(a). 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 65(2)(b). 

As to the making of notifications see PARA 60 note 10. 

Civil Гера! Aid (Procedure) Regulations 2012, SI 2012/3098, reg 65(2)(c). 

*Adjudicator' means an independent funding adjudicator appointed by the Legal Aid Agency 
under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 2: Civil Legal Aid 
(Procedure) Regulations 2012, SI 2012/3098, reg 2. As to the appointment of adjudicators see 
PARA 25 note 11. As to the appeals process see reg 28(2); and PARAS 133-137. 

The Legal Aid Agency is the body established by the Lord Chancellor for the purpose of 
providing civil and criminal legal aid and advice in England and Wales: see PARAS 155-157. 
As to the legal services comprising ‘legal representation’ see PARA 98. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 28(1)(a). 
Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 28(1)(b). 


119. Notification of decision and giving of reasons. Where the Director of 
Legal Aid Casework! has: 


(1) made a determination that the services which are the subject of an 


application for Gateway Work? or Controlled Work? are not civil legal 
services?; 


(2) made a determination that an individual does not qualify for Gateway 


Work or Controlled Work$; or 


(3) withdrawn a determination that an individual qualifies for Gateway 


Work or Controlled Work’, 


the Director must notify? the individual’. The Director must also provide reasons 
for the determination or withdrawal of a determination and notice of the right to 
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a review of the determination or withdrawal of a determination, and may 
provide information about alternative ways of obtaining or funding civil legal 
services!?, 

Where an application for Controlled Work relates to family mediation’! and 
the Director determines that an individual does not qualify or withdraws a 
determination he is additionally required? send to the individual: 

(a) written notice of the determination or withdrawal in a form specified by 

the Legal Aid Agency"; 

(b) written reasons for the determination or withdrawal!^; and 

(c) notice of the right to a review of the determination or withdrawal", 
and may provide information about alternative ways of obtaining or funding 
civil legal services!$. 


1 As to the Director see PARA 157. 

2 As to the meaning of ‘Gateway Work’ see РАКА 100. As to the making of applications see PARAS 
114-115. As to the criteria for determination of applications see PARAS 105-108. 

3 As to the meaning of ‘Controlled Work’ see PARA 101. 

4 Те as described in the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 
(see PARAS 65-88). 

5 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, regs 46(2), 25(1)(a). As to the 
meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 8 

6 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, герѕ 25(1)(b), 63(1)(a). 

7 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, regs 25(1)(c), 63(1)(b). As to the 
withdrawal of determinations see PARA 117. 

As to the making of notifications see PARA 60 note 10. 
Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 25(1). 

0 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 25(2). In connection with the 
alternative sources of funding envisaged under the legislation see Lord Chancellor’s Guidance 
Under Section 4 of the Legal Aid, Sentencing and Punishment of Offenders Act 2012 (June 
2014) paras 7.14-7.15. 

11 As to the legal services comprising ‘family mediation’ and ‘help with family mediation’ see PARA 

9i. С 

12 Ie in addition ќо the requirements contained іп the Civil Legal Aid (Procedure) 
Regulations 2012, SI 2012/3098, reg 25(1)(b), (c) (see the text and notes 6-7). The withdrawal 
of a determination does not affect the right of the mediator to remuneration for work done 
before the date of withdrawal: reg 63(3). In connection with the remuneration of providers see 
PARA 162. 

13 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 63(2)(a). The Legal Aid 
Agency is the body established by the Lord Chancellor for the purpose of providing civil and 
criminal legal aid and advice in England and Wales: see PARAS 155-157. 

14 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 63(2)(b). 

15 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 63(2)(c). 

16 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 63(2). 
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B. APPLICATIONS FOR LICENSED WORK AND SPECIAL CASE WORK 


120. Making the application. An individual applying for Licensed Work! or 
Special Case Work? must be a party to the proceedings to which the application 
relates, proposing to be joined as a раму to those proceedings*, or 
contemplating issuing those proceedings’. The application must be made іп 
writing in a form specified by the Legal Aid Agency$ and signed by the individual 
and the proposed provider. The application must as а rule be in English?. It 
must specify the form of civil legal services? to which the application relates!9, 
the matter to which the application relates!!, the category!? within which the 
civil legal services fall'?, and (unless the ‘effective administration of justice’ test is 
satisfied'*) a proposed provider with whom the Legal Aid Agency has made an 
arrangement!? for the provision of the services which are the subject of the 
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application'®. The individual must provide any additional information and 
documents requested by the Director of Legal Aid Casework!’ in order to make 
a determination in relation to the аррИсаноп'8. Where an application requires 
the Director to consider likely damages, estimates of such damages must be 
included in the application'?. Certain domestic violence and child protection 
cases?? require additional documentation setting out the evidence for the claim?!. 
Where an application involves human trafficking??, it must be brought within 
specified time limits”. 


1 As to the meaning of ‘Licensed Work’ see PARA 102. As to the criteria for determination of 

. applications see PARAS 105-108. 

2 As to the meaning of ‘Special Case Work’ see PARA 103. Applications from different individuals 
in the same multi-party action may be treated as a single application: Civil Legal Aid 
(Procedure) Regulations 2012, SI 2012/3098, reg 57(2). As to the meaning of ‘multi-party 
action’ see PARA 99 note 13. 

3 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 30(1)(a). Special provision is 
made in respect of applications on behalf of children and protected parties: see PARA 121. The 
Director of Legal Aid Casework may waive any or all of the requirements of reg 30 if the 
application otherwise satisfies the requirements of the Civil Legal Aid (Procedure) 
Regulations 2012, SI 2012/3098: reg 30(5). As to the Director see PARA 157. 

4 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 30(1)(b). 

5 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 30(1)(c). Civil legal services 
may in exceptional cases be made available to legal persons under the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 Sch 3 para 3 (see PARA 60), although they are in general 
available only to individuals under s 9 (see PARA 56). As to the meanings of ‘legal services’ and 
‘civil legal services’ see РАКА 55. In connection with the making of an application for Licensed 
Work and Special Case Work see further Lord Chancellor's Guidance Under Section 4 of the 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 (June 2014) paras 8.15-8.49. 

6 The Legal Aid Agency is the body established by the Lord Chancellor for the purpose of 
providing civil and criminal legal aid and advice in England and Wales: see PARAS 155-157. 

7 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, regs 29(1), 31(1), 54(1), (5). As to 
the meaning of 'provider' see PARA 60 note 10. 

8 The application must be in English unless the individual resides in or is present in Wales, or the 
application relates to proceedings which may be heard in Wales, in which case the application 
may be in English or Welsh: Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, 
reg 31(2). Where the individual resides outside the EU and is not present in England and Wales 
when the application is made, the application must be in English or French, include a written 
statement of the individual's financial resources, and be verified by a statement that the 
individual believes that the facts stated in the application are true: reg 31(3). As to the meanings 
of ‘England’ and ‘Wales’ see PARA 66 note 4. 

9 As to the forms of civil legal services see the Civil Legal Aid (Procedure) Regulations 2012, 
SI 2012/3098, regs 3-10; and PARAS 89-104. 

10 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 31(4)(a). 

11 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 31(4)(b). As to the matters in 
respect of which civil legal aid is available see PARA 56. 

12 Ie as described in the Category Definitions that form part of the 2010 Standard Civil Contract, 
2013 Standard Civil Contract or 2014 Standard Civil Contract: Civil Legal Aid (Procedure) 
Regulations 2012, SI 2012/3098, reg 23(1)(c) (amended by SI 2014/1824). As to the 2010 
Standard Civil Contract, the 2013 Standard Civil Contract and the 2014 Standard Civil 
Contract see PARA 100 note 7. 

13 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 31(4)(c). Regulation 31(4)(c), 
(d) do not apply to the making and withdrawal of determinations under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 10 (exceptional cases: see PARA 59): see the 
Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 66(4); and PARAS 130-131 
(making and determination of applications in exceptional cases). 

14 The 'effective administration of justice' test is satisfied if the Director decides that it is necessary 
for a provider to provide the services which are the subject of the application under an 
individual case contract having considered the provider’s knowledge of the particular 
proceedings or dispute and expertise in providing the civil legal services which are the subject of 
the application, the nature and likely length of the particular proceedings or dispute, the 
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complexity of the issues, and the circumstances of the individual making the application: Civil 
Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 31(5). As to the meaning of 
‘individual case contract’ see PARA 103 note 3. 

15 Ie under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 2(1). 

16 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 31(4)(d). See note 13. An 
application for a determination in relation to a multi-party action must name a lead provider: 
reg 57(1). 

17 As to the Director see PARA 157. 

18 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 31(6). Where additional 
information or documents are so requested, the application may not be considered until the 
requested information or documents are provided: reg 31(7). 

19 See the Civil Legal Aid (Procedure) Regulations 2012, ST 2012/3098, reg 32. 

20 Ie applications for civil legal services described in the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 Sch 1 Pt 1 para 12 or 13 (see PARAS 65, 76). 

21 See the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, regs 33, 34 (amended by 
SI 2014/814). 

22 le where the application is an application for civil legal services described in the Legal Aid, 
Sentencing айа Punishment of Offenders Act 2012 Sch 1 Pt 1 para 32(1) (see PARA 80). 

23 See the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 31(8). 


121. Applications by or on behalf of children or protected parties. An 
application for Licensed Work! or Special Case Work? on behalf of a child? must 
be made by a person who is, or proposes to be, the child's litigation епд“, 
professional children's guardian? or parental order reporter, unless the 
application is made in relation to proceedings which the child may conduct 
himself’, in which case the application may be made the proposed provider?. An 
individual acting as a professional children's guardian or parental order reporter 
may not make an application other than on behalf of a child?. 

Ап application on behalf of a protected party!? must be made by a person 
who is, or proposes to be, the protected party's litigation friend!!. 


1 As to the meaning of ‘Licensed Work’ see РАКА 102. As to the criteria for determination of 

applications see PARAS 105-108. 

As to the meaning of 'Special Case Work' see PARA 103. 

As to the meaning of ‘child’ see PARA 91 note 2. 

As to the meaning of "litigation friend' see PARA 115 note 7. 

As to the meaning of ‘children’s guardian’ PARA 115 note 6. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, regs 30(2)(a), 54(5). As to the 

meaning of ‘parental order reporter’ see FPR 13.1; and CHILDREN AND YOUNG PERSONS vol 9 

(2012) PARA 245 (definition applied by the Civil Legal Aid (Procedure) Regulations 2012, 

SI 2012/3098, reg 2). The Director of Legal Aid Casework may waive any or all of the 

requirements of reg 30 if the application otherwise satisfies the requirements of the Civil Legal 

Aid (Procedure) Regulations 2012, SI 2012/3098: reg 30(5). As to the Director see PARA 157. 

7 Te where the application is made in relation to proceedings which the child may conduct without 
a children's guardian or litigation friend in accordance with FPR 16.6 (see CHILDREN AND 
YOUNG PERSONS vol 9 (2012) PARA 247) or a litigation friend in accordance with CPR 21.2 (see 
CHILDREN AND YOUNG PERSONS vol 10 (2012) PARA 1314): Civil Legal Aid (Procedure) 
Regulations 2012, SI 2012/3098, reg 30(2)(b)(i), (ii). 

8 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 30(2)(b). As to the meaning of 
*provider' see PARA 60 note 10. 

9 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 30(3). 

10 As to the meaning of ‘protected party’ see РАКА 115 note 12. 

11 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 30(4). 
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122. Determinations may be subject to conditions. A determination that an 
individual qualifies for Licensed Work! or Special Case Work? must specify the 
maximum costs? which may be incurred in providing the services to which the 
determination relates* and any other limitations and conditions? to which the 
determination is subject. Where an individual is required to make a contribution 
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in respect of the cost of the civil legal services", a determination that an 
individual qualifies for Licensed Work or Special Case Work must be made 
subject to a condition that the individual pays, or arranges payment of, the 
required contribution?. 

The Director of Legal Aid Casework may make a determination about Special 
Case Work conditional upon the proposed provider? entering into an individual 
case contract!’ with the Legal Aid Agency!! and submitting a costed case plan’, 
and may make a determination about a case which is of significant wider public 
interest!? conditional upon the individual agreeing not to settle the proceedings 
without the prior written consent of the Director'*. Further requirements are 
also imposed in respect of a determination about Special Case Work that 
involves a multi-party action? or which appears likely to affect several cases!6. А 
determination (‘а determination of principle about Special Case Work which 
appears likely to affect a group of cases or cases of a particular description may 
specify that it applies generally to the cases which appear likely to be affected". 


1 As to the meaning of ‘Licensed Work’ see PARA 102. As to the making of applications see PARAS 

120-121. As to the criteria for determination of applications see PARAS 105-108. 

Civil legal services may in exceptional cases be made available to legal persons under the 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 3 para 3 (see PARA 60), 
although they are in general available only to individuals under s 9 (see PARA 56). As to the 
meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 

As to the meaning of ‘Special Case Work’ see PARA 103. 

As to the meaning of ‘costs’ see РАКА 103 note 5. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, regs 35(1)(a), 54(5). 

Where a limitation is exceeded or a condition is breached, the Director of Legal Aid Casework 

may withdraw the determination or amend the relevant limitation or condition: Civil Legal Aid 

(Procedure) Regulations 2012, SI 2012/3098, reg 35(2). As to the Director see PARA 157. 

6 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 35(1)(b). 

7 ]e in accordance with the Civil Legal Aid (Financial Resources and Payment for Services) 
Regulations 2013, SI 2013/480 or the Legal Aid (Financial Resources and Payment for Services) 
(Legal Persons) Regulations 2013, SI 2013/512. 

8 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 36(1). Amounts and means of 
payment must be specified in the determination: see reg 36(2)-(4). 

9 А to the meaning of ‘provider’ see РАКА 60 note 10. 

10 As to the meaning of ‘individual case contract’ see PARA 103 note 3. 

11 The Legal Aid Agency is the body established by the Lord Chancellor for the purpose of 
providing civil and criminal legal aid and advice in England and Wales: see PARAS 155-157. 

12 See the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 55(1), (2). 

13 As to the meaning of ‘significant wider public interest’ see PARA 110. 


14 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 55(3). 


15 See the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 57(3), (4). As to the 
meaning of ‘multi-party action’ see PARA 99 note 13. 


16 See the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 56. 
17 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 55(3). 
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123. Certifying the determination and notifying parties. When the Director of 
Legal Aid Casework! makes a determination that an individual qualifies for 
Licensed Work? or Special Case Work?, he must issue a certificate recording the 
determination and send the certificate to the provider and send a copy of the 
certificate to the individual’. The Director must issue a separate certificate for 
each form of civil legal services for which the individual qualifies" and each set 
of proceedings to which a determination relates?. Provision is made for the 
amendment of certificates where necessary, including in relation to multi-party 
actions?. Provision is made for the notification!? of courts, tribunals and parties 
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where а determination has been certificated (including where а determination 
has been made by a provider!! authorised to do so) and where a certificate has 
been amended". 


1 As to the Director see PARA 157. 

2 Asto the meaning of ‘Licensed Work’ see РАКА 102. As to the making of applications see PARAS 
120-121. As to the criteria for determination of applications see PARAS 105-108. 

3  Asto the meaning of 'Special Case Work' see PARA 103. 

4 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, regs 37(1)(a), 54(5). Provision for 
what must be specified in the certificate is made in reg 37(2); see also Lord Chancellor’s 
Guidance Under Section 4 of the Legal Aid, Sentencing and Punishment of Offenders Act 2012 
(June 2014) paras 6.18, 10.8-10.13. 

S Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 37(1)(b). Civil legal services 
may in exceptional cases be made available to legal persons under the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 Sch 3 para 3 (see PARA 60), although they are in general 
available only to individuals under s 9 (see PARA 56). 

6 Аз го the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 

7 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 37(3)(a). 

8 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 37(3)(b). This requirement 
need not be complied with of the Director decides that the proceedings are so closely connected 
that they should be covered by a single certificate: reg 37(3)(b). 


9 бее the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098? тер 37(3)(a), 57(6). The 
Director may waive any of the requirements of reg 37 in relation to a multi-party action: 
reg 57(5). As to the meaning of ‘multi-party action’ see PARA 99 note 13. 

10 As to the making of notifications see PARA 60 note 10. 

11 As to the meaning of ‘provider’ see PARA 60 note 10. 


12 See the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, regs 38, 39. 


124. | Duty to report change in circumstances or non-compliance with 
information requirements. Ап individual!, ог a person acting on his behalf, 
must immediately notify the provider? of any change in circumstances which 
might affect a determination that the individual qualifies for civil legal aid? and 
attend a meeting with the Director of Legal Aid Casework‘ if requested to do 
SO 

The provider (or, where applicable, an authorised person$) must report to the 

Director: 

(1) any change in the individual's circumstances which become known to 
the provider or authorised person and which might affect а 
determination that an individual qualifies for civil legal aid"; 

(2) а refusal by the individual (or the person acting on behalf of the 
individual) to accept an offer to settle, an offer to mediate any issue in 
the proceedings, an offer to use an alternative dispute resolution 
procedure? or any other offer of settlement which the provider considers 
to be reasonable?; 

(3) any aspect of the conduct of the individual (or the person acting on 
behalf of the individual) which the provider considers relevant to the 
determination that the individual qualifies for civil legal aid!9; 

(4) notice of any other party to the proceedings to which the determination 
relates qualifying for civil legal aid!!; 

(5) any other information which might affect a determination that an 
individual qualifies for civil legal aid!?; or 

(6) the fact that the provider has concluded that it is no longer possible to 
act for the individual, together with reasons for the provider's (or 
authorised person's) conclusion??. 
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Notwithstanding the relationship between an individual and the provider (or 
authorised person!^) or any privilege arising out of that relationship, where the 
provider knows or suspects that the individual (or the person acting on behalf of 
the individual): 

(a) has failed without good reason to comply with a requirement to provide 

information or documents!5; or 

(b) in providing required information or documents has made a statement 

or representation knowing or believing it to be false!6, 
the provider must immediately report the relevant circumstances to the 
Diteotor'?, 


1 Civil legal services may in exceptional cases be made available to legal persons under the Legal 
Aid, Sentencing and Punishment of Offenders Act 2012 Sch 3 para 3 (see PARA 60), although 
they are in general available only to individuals under s 9 (see PARA 56). 

2 As to the meaning of ‘provider’ see PARA 60 note 10. 

3 Iein the context of an application for Licensed Work or Special Case Work: see the Civil Legal 

Aid (Procedure) Regulations 2012, SI 2012/3098, regs 29(1), 54(5); and PARA 120. As to the 

meaning of ‘Licensed Work’ see PARA 102. As to the meaning of ‘Special Case Work’ see РАКА 

103. ‘Civil legal aid’ is the civil legal services required to be made available to individuals under 

the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see 

PARA 59) and (in exceptional cases) to legal persons under Sch 3 para 3: see s 1(2)(a); and 

PARA 4. As to the meanings of ‘legal services’ and ‘civil legal services’ see PARA $5. As to the 

making of applications see PARAS 120-121. As to the criteria for determination of applications 

see PARAS 105-108. 

As to the Director see PARA 157. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, regs 40(1), 54(5). 

Where an authorised person within the meaning of the Legal Services Act 2007 (see s 18; and 

LEGAL PROFESSIONS vol 65 (2015) PARA 356) has been instructed by the provider to provide civil 

legal services in relation to a determination, the reporting requirements described in the Civil 

Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 40(2), (3) (see the text and notes 

7-13) also apply to that person: reg 40(4). 

7 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 40(2). 

8 As to alternative dispute resolution see PARA 14. 

9 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 40( 

10 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 40( 

( 
( 
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11 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 40 
12 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 40 
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14 Where an authorised person within the meaning of the Legal Services Act 2007 (see s 18; and 
LEGAL PROFESSIONS vol 65 (2015) PARA 356) has been instructed (by a provider with whom the 
Legal Aid Agency has made an arrangement under the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 s 2(1)) to provide civil legal services in relation to a determination, the 
reporting requirement described in the Civil Legal Aid (Procedure) Regulations 2012, 
SI 2012/3098, reg 41(1) (see the text and notes 15-17) also applies to that authorised person: 
reg 41(3). 

The Legal Aid Agency is the body established by the Lord Chancellor for the purpose of 
providing civil and criminal legal aid and advice in England and Wales: see PARAS 155-157. 

15 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 41(1)(a). As to the provision of 
information generally, restrictions on disclosure, and misrepresentation, see PARAS 164-169. 

16 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 41(1)(b). 

17 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 41(1). Failure to comply with 
the information requirements or to attend a meeting may result in the withdrawal of a 
determination: see PARA 125. 


125. Withdrawal of determinations. The Director of Legal Aid Casework! 
may withdraw a determination? where: 
(1) the individual? no longer qualifies for the services to be made available 
by the determination?; 
(2) the services made available by the determination have been provided$; 
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(3) the proceedings to which the determination relates have been 
concluded"; 

(4) the service made available by the determination was investigative 
representation? and sufficient work has been carried out to determine 
the prospects of success and the cost benefit criteria?; 

(5) the individual consents!?; 

(6) the individual has Фед"; 

(7) a bankruptcy order has been made against an individual"; 

(8) the individual has failed without good reason to comply with a 
requirement to provide information or documents, has failed without 
good reason to attend a meeting with the Director or, in providing 
required information or documents, has made a statement or 
representation knowing or believing it to be false’; 

(9) а restriction of vexatious proceedings order has been made" in relation 
to the individual!5; or 

(10) the Director is satisfied that the individual has required the proceedings 


to be conducted unreasonably so as to incur unjustifiable expense!$. 
The Director may also withdraw a determination in certain domestic violence 


. . . fe . » 88 . . . 
and child protection cases!” in specified circumstances involving evidence in 
connected criminal proceedings'!?. 


As a гше!?, before withdrawing a determination, the Director must notify the 


individual of the intention to withdraw the determination?? and invite and 
consider representations?!, 


1 
2 
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11 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 42(1 


X 
10 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 42(1)(е). 
X 
12 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 42(1)( 


As to the Director see PARA 157. 

le in the context of an application for Licensed Work or Special Case Work: see the Civil Legal 
Aid (Procedure) Regulations 2012, SI 2012/3098, regs 29(1), 54(5); and PARA 120. As to the 
meaning of ‘Licensed Work’ see РАКА 102. As to the meaning of ‘Special Case Work’ see PARA 
103. As to the making of applications see PARAS 120-121. As to the criteria for determination of 
applications see PARAS 105-108. Where the Directo? withdraws a determination, he must 
withdraw the certificate recording that determination (see PARA 123) and notify the provider: 
Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, regs 37(8), 54(5). As to the 
making of notifications see PARA 60 note 10. 

А provider's retainer terminates upon the withdrawal of a determination that an individual 
qualifies for Licensed Work or Special Case Work but that termination does not take effect until 
the conclusion of any review or appeal for which applicable provision is made (see PARA 126) 
and the provider has complied with any obligation to give notice of the withdrawal of the 
determination: reg 41(2). The withdrawal of a determination does not affect the provider's right 
to remuneration for work done prior to the date of the withdrawal unless the provider failed 
without good reason to comply with the reporting requirements in regs 40(2), (3), 41(1) (see 
РАКА 124): reg 42(5). In connection with the remuneration of providers see PARA 162. 

Civil legal services may in exceptional cases be made available to legal persons under the Legal 
Aid, Sentencing and Punishment of Offenders Act 2012 Sch 3 para 3 (see PARA 60), although 
they are in general available only to individuals under s 9 (see PARA 56). As to the meanings of 
‘legal services’ and ‘civil legal services’ see PARA 55. 

Ie in accordance with: (1) the Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104 
(Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 42(1)(а)(1)); or (2) the Civil 
Legal Aid (Remuneration) Regulations 2013, SI 2013/422 and the Civil Legal Aid (Statutory 
Charge) Regulations 2013, SI 2013/503 (Civil Legal Aid (Procedure) Regulations 2012, 
SI 2012/3098, reg 42(1)(a)(ii)). 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 42(1)(a). 
Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 42(1)(b). 
Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 42(1)(c). 
As to investigative representation see PARA 98. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 42(1)(d). 
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Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 42(1)(h). As to the provision of 
information generally, restrictions on disclosure, and misrepresentation, see PARAS 164-169. A 
withdrawal in these circumstances or in the circumstances described in reg 42(1)(i), (j) also 
constitutes a ‘revocation’ of the determination by the Director, the effect of which is that it 
attracts the consequences relating to the making of contributions under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 23; the Civil Legal Aid (Financial Resources 
and Payments for Services) Regulations 2013, SI 2013/480; and the Legal Aid (Financial 
Resources and Payments for Services) (Legal Persons) Regulations 2013, SI 2013/512, and the 
provisions as to liability for costs under the Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 s 26 and the Civil Legal Aid (Costs) regulations 2013, SI 2013/611: Civil Legal Aid 
(Procedure) Regulations 2012, SI 2012/3098, regs 2, 42(2)(а). A withdrawal in the 
circumstances described in reg 42(1)(h)-(j) also entitles the Director to withdraw any other 
determination that the individual qualifies for civil legal services: reg 42(2)(b). Where the 
Director has withdrawn a determination, he may subsequently determine that the withdrawal is 
to be treated as a revocation following the provision of new information which demonstrates 
that the circumstances described in reg 42(1)(h)-(j) were present at the time of withdrawal: 
reg 42(6). In connection with a failure to comply with the information requirements or to attend 
meetings etc see also PARA 124. 

Ie an order under the Senior Courts Act 1981 s 42 (see CIVIL PROCEDURE vol 11 (2009) PARA 
258) or the Employment Tribunals Act 1996 s 33 (see EMPLOYMENT vol 41A (2014) PARA 
1430). 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 42(1)(i). 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 42(1)(j). 

le in relation to services described in the Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 Sch 1 Pt 1 para 12 or 13 (see PARAS 65, 76). 

The Director may withdraw a determination in these circumstances where the evidence included 
with the application was: 

(1) а conviction for an offence and that conviction has subsequently been quashed (Civil 
Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 42(1)(k)(i)); 

(2) evidence of ongoing criminal proceedings and those proceedings have subsequently 
been concluded without a conviction (reg 42(1)(k)(ii)); 

(3) evidence described in reg 33(2)(ea) where no charge is brought for the domestic 
violence offence (within the meaning of reg 33) and the Director is satisfied that it is 
unlikely that such a charge will be brought (reg 42(1)(k)(iia) (reg 42(1)(k)(iia)-(iic) 
added by SI 2014/814)); 

(4) evidence described in the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, 
reg 34(2)(ea) where no charge is brought for the child abuse offence (within the 
meaning of reg 34) and the Director is satisfied that it is unlikely that such a charge will 
be brought (reg 42(1)(k)(iib)(as so added)); 

(S) evidence described in reg 33(2)(m) where the application for a domestic violence 
protection order has been made under the Crime and Security Act 2010 s 27 but has 
been unsuccessful on account of the conditions set out in s 28 not having been satisfied 
(Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 42(1)(k)(iic)(as so 
added)); or 

(6) evidence of an application described in reg 34(2)(h) and that application has 
subsequently been withdrawn or refused (reg 42(1)(k)(iii)), 

unless the individual provides another form of evidence (excluding evidence described in heads 
(1) to (6) above) which would have been permitted in accordance with the Civil Legal Aid 
(Procedure) Regulations 2012, SI 2012/3098, at the date of the application. 

Regulations 33, 34 are concerned with the additional supporting documents which are required 
to accompany an application in domestic violence and child protection cases: see PARA 120. 

Ie except in the circumstances described in the Civil Legal Aid (Procedure) Regulations 2012, 
SI 2012/3098, reg 42(1)(a)(ii), (b), (e) and (f) (see the text and notes 1-11). 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 42(3)(a). The withdrawal is to 
be treated as having effect from the date of this notification: reg 42(4). Regulation 42(3) does 
not apply in relation to emergency representation: see reg 50(3); and as to applications for 
emergency representation see PARAS 128-129. As to the meaning of ‘emergency representation’ 
see PARA 104. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 42(3)(b), (c). See note 20. The 
Director must invite written representations within a specified time limit and upon the expiry of 
that time limit must consider the written representations, decide whether to withdraw the 
determination, and notify the individual of the decision as to whether to withdraw the 
determination. Where the Director withdraws a determination and the proceedings to which the 
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determination related have not been concluded, the provider must give notice of the withdrawal 
in a form specified by the Legal Aid Agency to the court or tribunal and any parties to the 
proceedings who were given notice of the determination under reg 38: reg 49. The Director may 
waive any of the requirements of reg 49 in relation to a multi-party action: reg 57(5). As to the 
meaning of ‘multi-party action’ see PARA 99 note 13. 

The Legal Aid Agency is the body established by the Lord Chancellor for the purpose of 
providing civil and criminal legal aid and advice in England and Wales: see PARAS 155-157. 


126. Reviews of determinations and rights of appeal. An individual! may 
apply to the Director of Legal Aid Casework? for a review? of: 


(1) а determination that the services which are the subject of the 
application are not? civil legal services; 


(2) а determination that an individual does not qualify for the civil legal 
services which are the subject of the application"; 


(3) а determination? that an individual qualifies for civil legal aid? but not 
on the terms requested in the application’®; 


(4) an amendment of, or refusal to amend, a limitation or condition to 
which the determination is subject!!; or 


(5) a withdrawal of a determination'?. Же 

The Director must consider the application and any written representations 
and may confirm or amend the original decision or substitute a new 
determination, amendment or withdrawal?. 

Where an individual remains dissatisfied following a review he may, unless the 
determination in question is a determination relating to his financial resources!^ 
or a determination that the services which are the subject of the application are 
not civil legal services!^, appeal to ап adjudicator!6. 

The Director must give notification of his decision". 


1 Civil legal services may in exceptional cases be made available to legal persons under the Legal 
Aid, Sentencing and Punishment of Offenders Act 2012 Sch 3 para 3 (see PARA 60), although 
they are in general available only to individuals under s 9 (see PARA 56). 

2 Аз to the Director see PARA 157. Applications must be made within 14 days of receipt of the 
determination, amendment or withdrawal (‘the original decision’): Civil Legal Aid (Procedure) 
Regulations 2012, SI 2012/3098, reg 44(1). The application for review must be in a form 
specified by the Legal Aid Agency and must include any written representations supporting the 
application: reg 44(2). 

The Legal Aid Agency is the body established by the Lord Chancellor for the purpose of 
providing civil and criminal legal aid and advice in England and Wales: see PARAS 155-157. 


3 The provisions relating to reviewing and appealing determinations do not apply to the making 
and withdrawal of determinations under the Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 s 10 (exceptional cases: see PARA 59): see the Civil Legal Aid (Procedure) 
Regulations 2012, SI 2012/3098, reg 66(3)(а), (b); and PARAS 130-131 (making and 
determination of applications in exceptional cases). 

4 Iein the context of an application for Licensed Work ог Special Case Work: see the Civil Legal 
Aid (Procedure) Regulations 2012, SI 2012/3098, regs 29(1), 54(5); and PARA 120. As to the 
meaning of ‘Licensed Work’ see PARA 102. As to the meaning of ‘Special Case Work’ see PARA 
103. As to the making of applications see PARAS 120-121. As to the criteria for determination of 
applications see PARAS 105—108. 

5 Te as described in the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 
(see PARAS 65-88), 


6 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, regs 44(1)(а), 54(5). As to the 
meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. Reasons must ђе given: see 
PARA 127. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 44(1)(b). 


8 Те whether because of a limitation or condition to which the determination has been made 
subject or otherwise: Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 44(1)(c) 
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Te the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and 
PARA 4. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 44(1) 
Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 44(1) 
Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 44(1) 
Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 44(3). Where the original 
decision was the withdrawal of a determination and, following the review, the Director 
substitutes а determination for that withdrawal, the determination takes effect (unless the 
Director directs otherwise) as if the original decision had not been made: reg 44(3). The Director 
must ensure that a certificate accurately records the civil legal services for which an individual 
qualifies following the review: reg 44(5). 

Ie a determination under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 2. 
See note 5. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 45(1). As to the meaning of 
‘adjudicator’ see PARA 118 note 14. Аз to the appeals process see PARAS 133-137. Special Case 
Work to be provided in the circumstances described in reg 54(3)(b) where the Director has 
reasonable grounds to believe that the likely costs would exceed £250,000, and Special Case 
Work to be provided in the circumstances described in reg 54(3)(c), (d), (e), (g) generally, is 
subject to special controls relating to appeals and reviews: reg 58(1). As to those controls see 
reg 58(2)-(10); and PARA 137. 

The Director must notify the individual and the provider or proposed provider identified in the 
individual's application of the decision following the review and any right of appeal to an 
adjudicator: Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 44(6). 


(c). 
(d). 
(e). 


127. Notification of decision and giving of reasons. Where the Director of 
Legal Aid Casework! has: ^ 


(1) determined that the services which are the subject of an application? are 
not? civil legal services; 

(2) determined that an individual does not qualify for particular services?; 

(3) determined? that an individual does qualify but not on the terms 
requested in the application"; 

(4) amended a limitation or condition to which the determination is 
subject?; or 

(5) withdrawn a determination?, 


the Director must notify! the individual!! and send to him and the provider"? or 
proposed provider: 


(а) written notice of the determination, amendment or withdrawal in a 
form specified by the Legal Aid Agency? 

(b) written reasons for the determination, amendment or withdrawal of a 
determination!^; and 


(c) notice of the right to a review of the determination, amendment or 


withdrawal of a determination!?, 


and may provide information about alternative ways of obtaining or funding 


civ 
1 
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il legal services!$. 


As to the Director see PARA 157. 

Ie in the context of an application for Licensed Work or Special Case Work: see the Civil Legal 
Aid (Procedure) Regulations 2012, SI 2012/3098, regs 29(1), 54(5); and PARA 120. As to the 
meaning of ‘Licensed Work’ see РАКА 102. As to the meaning of ‘Special Case Work’ see РАКА 
103. As to the criteria for determination of applications see PARAS 105-108. 

Ie as described in the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 
(see PARAS 65-88). 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, regs 43(1)(a), 54(5). 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 43(1)(b). 

Ie whether because of a limitation or condition to which the determination has been made 
subject or otherwise: Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 43(1)(c). 
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7 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 43(1)(c). 

8 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 43(1)(d). 

9 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 43(1)(e). 

10 As to the making of notifications see PARA 60 note 10. 

11 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 43(1). 

12 As to the meaning of ‘provider’ see PARA 60 note 10. 

13 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 43(2)(a). The Legal Aid 
Agency is the body established by the Lord Chancellor for the purpose of providing civil and 
criminal legal aid and advice in England and Wales: see PARAS 155-157. 

14 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 43(2)(b). 

15 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 43(2)(c). 

16 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 63(2). In connection with the 
alternative sources of funding envisaged under the legislation see Lord Chancellor’s Guidance 
Under Section 4 of the Legal Aid, Sentencing and Punishment of Offenders Act 2012 (June 
2014) paras 7.14-7.15. 


C. APPLICATIONS FOR EMERGENCY REPRESENTATION 


128. Making the application. An individual! may make an application for 
emergency representation? by such method? as the Director of Legal Aid 
Casework^ has agreed to accept given the urgency of the particular 
circumstances). Тһе application must specify whether ‘the emergency 
representation is to be provided as Licensed Work$ or under an individual case 
contract". 


1 Civil legal services may in exceptional cases be made available to legal persons under the Legal 

Aid, Sentencing and Punishment of Offenders Act 2012 Sch 3 para 3 (see PARA 60), although 

they are in general available only to individuals under s 9 (see PARA 56). As to the meanings of 

‘legal services’ and ‘civil legal services’ see PARA 55. 

As to the meaning of ‘emergency representation’ see PARA 104. 

Ie including by fax, telephone or e-mail: Civil Legal Aid (Procedure) Regulations 2012, 

SI 2012/3098, reg 51(1). 

As to the Director see PARA 157. у 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, regs 50(1), 51(1). As to the 

determination of applications for emergency representation see PARA 129. The statutory 

provisions about emergency representation do not apply to the making and withdrawal of 

determinations under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 10 

(exceptional cases: see PARA 59): see the Civil Legal Aid (Procedure) Regulations 2012, 

SI 2012/3098, reg 66(3)(c); and PARAS 130-131 (making and determination of applications in 

exceptional cases). In connection with the making of an application for Emergency 

Representation see further Lord Chancellor’s Guidance Under Section 4 of Ше Legal Aid, 

Sentencing and Punishment of Offenders Act 2012 (June 2014) para 9 (mental health guidance). 

As to the meaning of ‘Licensed Work’ see PARA 102. 

7 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 51(2). As to the meaning of 
‘individual case contract’ see PARA 103 note 3. 
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129. | Determining the application. Аз а rule!, determinations about 
emergency representation? must be made and withdrawn in accordance with the 
statutory provisions? which would have applied had the application not been 
made on an urgent basist. However, it is additionally provided that a 
determination that an individual qualifies for emergency representation must be 
made subject to a specified time limit? and may be made on the basis of limited 
information and documents if the Director of Legal Aid Casework$ considers 
that it would be in the interests of justice to do 507. A determination made on the 
basis of limited information and documents: 
(1) | must be made conditional upon the provision, within a specified time 
limit, of the information and documents which would have been 
required had the application not been made on an urgent basis?; 
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(2) may be disregarded if the condition is not satisfied within the specified 

time limit?^; and 

(3) must be revoked!? where, following the provision of further information 

and documents, the Director determines that the individual does not 
qualify, for reasons relating to his financial resources!!, for legal 
representation?? or family help (higher)? 

Where, following the provision of further information and documents the 
Director determines that the individual qualifies for legal representation subject 
to a condition!* requiring the payment of a contribution, and the individual 
does not agree to pay, or arrange payment of, such contribution!$, the 
determination in relation to emergency representation may be revoked or 
withdrawn!", 

An individual may not appeal against a determination that he does not qualify 
for emergency representation made on the basis of limited information and 
documents? or the withdrawal of а determination about emergency 
representation on the basis only of the expiry of a time limit!’. 


1 Ге except as specifically provided by the Civil Legal Aid (Procedure) Regulations 2012, 
SI 2012/3098, Pt 5 (regs 50—53) (see the text and notes 2-19; and PARA 128). 

2 Asto the meaning of ‘emergency representation’ see PARA 104. As го the making of applications 
for emergency representation see PARA 128. 

3 Це the applicable provisions of the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098: 
the applicable provisions аге regs 16—28 (applications for Gateway Work and Controlled Work: 
see PARAS 114—119) and regs 29—44, 49 (applications for Licensed Work and Special Case Work: 
see PARAS 120-127). See also герб 45-48 (appeals); and PARAS 133-136. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 50(2). 
Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 52(1)(a). 
As to the Director see PARA 157. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 52(1)(b). 
Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 52(2)(a). 
Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 52(2)(b). 

0 The effect of a ‘revocation’ is that it attracts the consequences relating to the making of 
contributions under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 23; the 
Civil Legal Aid (Financial Resources and Payments for Services) Regulations 2013, $1 2013/480; 
and the Legal Aid (Financial Resources and Payments for Services) (Legal Persons) 
Regulations 2013, SI 2013/512, and the provisions as to liability for costs under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 26 and the Civil Legal Aid (Costs) 
regulations 2013, SI 2013/611: Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, 
regs 2, 52(2)(с). 

11 le in accordance with the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 21. 

12 As to the legal services comprising *legal representation' see PARA 98. 

13 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 52(2)(c). As to the legal 

services comprising ‘family help (higher)' see PARA 96. 
14 Ie in accordance with the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 36 
(see PARA 122). 
15 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 52(3)(a). 
(b). 
(a 
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( ) (3) 
16 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 52(3) 
17 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 52(3) 
18 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 53(1) 
19 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 53(1) 


). 
(b). 


D. APPLICATIONS IN EXCEPTIONAL CASES 


130. Making the application. An application for a determination that civil 
legal aid! be made available pursuant to an exceptional case determination or a 
wider public interest determination? must be made in writing to the Director of 
Legal Aid Caseworl?. The application must state whether it is proposed that the 
services should be provided as Controlled Work? or Licensed Work? or under an 
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individual case contracté and must specify the civil legal services and (where 
applicable) the provider or proposed provider". 


1 Те the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and 
PARA 4. As to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 

2 Civil legal services in addition to those described in the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 Sch 1 Pt 1 (see PARA 56) may be available for the purpose of safeguarding a 
person's Convention rights (as defined) (pursuant to an ‘exceptional case determination’) or in 
the case of an inquest which is likely to produce significant benefits for a class of person other 
than the individual and the members of the individual's family (pursuant to a *wider public 
interest determination’): see s 10; and PARA 59. 

3 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, regs 66(1), 67(2)(a). The 

application must be made in a form specified by the Legal Aid Agency and signed by the 

individual and any proposed provider: reg 67(2)(a). As to the Director see PARA 157. As to the 

meaning of ‘provider’ see PARA 60 note 10. 

The Legal Aid Agency is the body established by the Lord Chancellor for the purpose of 
providing civil and criminal legal aid and advice in England and Wales: see PARAS 155-157. 
As to the meaning of ‘Controlled Work’ see PARA 101. 

As to the meaning of ‘Licensed Work’ see PARA 102. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 672). As to Ше meaning of 

‘individual case contract’ see PARA 103 note 3. = 

7 Where the civil legal services which are the subject of an application are described in a category 
in the Category Definitions that form part of the 2010 Standard Civil Contract, 2013 Standard 
Civil Contract or 2014 Standard Civil Contract, the application must specify the category within 
which the civil legal services are described (Civil Legal Aid (Procedure) Regulations 2012, 
SI 2012/3098, reg 67(1)(a) (amended by SI 2014/1824)) and, if the individual has identified a 
proposed provider, a provider with whom the Legal Aid Agency has made an arrangement under 
the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 2(1) for the provision of 
services which fall within the category specified in the application (unless the effective 
administration of justice test is satisfied) (reg 67(1)(b)). As to the 2010 Standard Civil Contract, 
the 2013 Standard Civil Contract and the 2014 Standard Civil Contract see PARA 100 note 7. As 
to the effective administration of justice test see PARA 120 note 14. 
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131. Determining the application. Аз а rule!, determinations about 
exceptional case and wider public interest applications? must be made and 
withdrawn in accordance with the statutory provisions? which apply to the form 
of civil legal services which is the subject of the application‘. If the forms of legal 
services are ‘other legal services’ additional to those normally available?, the 
provisions relating to Licensed Work$ apply?. However, the statutory provisions 
about appeals?, review? and emergency representation!? do not apply!!. It is 
additionally provided that a determination that an individual qualifies for 
emergency representation may specify that the determination is to be treated as 
having effect from a date earlier than the date of the determination? 


1 Ie except as specifically provided by the Civil Legal Aid (Procedure) Regulations 2012, 
SI 2012/3098, Pt 8 (regs 66-69) (see the text and notes 2-12; and PARA 130). 

2 Те applications for civil legal services pursuant to exceptional case determinations and wider 

public interest determinations: see the Legal Aid, Sentencing and Punishment of Offenders 

Act 2012 s 10; and PARA 59. As to the making of applications see PARA 130. As to the meanings 

of ‘legal services’ and ‘civil legal services’ see PARA 55. 

Је the applicable provisions of the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 66(2)(a). 

5 The forms of legal services which may be available pursuant to an exceptional case 
determination or a wider public interest determination (‘other legal services’) are instructing an 
advocate, preparing to provide advocacy, and advocacy: see PARA 59. 

6 Ie the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, Pt 4 (regs 29-49) (see PARAS 
120-127). 

7 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 66(2)(b). 
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Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 66(3)(a). The statutory 
provisions about appeals are the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, 
regs 28, 45-48 (see PARAS 118, 133-136). 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 66(3)(b). The statutory 
provisions about review are the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, 
regs 27, 44 (see PARAS 118, 126). Provision for reviews of determinations in exceptional cases is 
made by reg 69 (see PARA 132). 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 66(3)(c). The statutory 
provisions about emergency representation are the Civil Legal Aid (Procedure) 
Regulations 2012, SI 2012/3098, regs 50-52, (see PARAS 128-129). 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 66(3). 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 68(1). 


132. Reviews. Provision is made for the review! of: 
(1) а refusal to make an exceptional case or wider public interest 


determination’; 

(2) а determination that an individual does not qualify for civil legal aid? 
pursuant to such a determination‘; 

(3) an amendment of, or refusal to amend, a limitation or condition to 
which such a determination is subject; or 

(4) a withdrawal of a determination®. 

The individual may, within fourteen days of receipt of such a refusal, 


determination, amendment, or withdrawal, apply to the Director of Legal Aid 


Ga 


sework’ for such a review’. The Director may? confirm or amend the decision 


which is the subject of the review!? or substitute a new decision! !. 
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There is no right of appeal against review decisions under these provisions??. 


The general statutory provisions about the review of determinations (ie the Civil Legal Aid 
(Procedure) Regulations 2012, SI 2012/3098, regs 27, 44 (see PARAS 118, 126)) do not apply to 
reviews of exceptional case determinations: see reg 66(3)(b); and PARA 131. 
Ie a refusal to make a determination under the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 s 10(2)(b) or s 10(4)(c) (exceptional cases: see PARA 59): Civil Legal Aid 
(Procedure) Regulations 2012, SI 2012/3098, reg 69(1)(a). 
Ie the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and 
PARA 4. As to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 
Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 69(1)(b). 
Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 69(1)(c). 
Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 69(1)(d). 
As to the Director see PARA 157. 
Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 69(2). An application for a 
review must be in a form specified by the Legal Aid Agency (reg 69(2)(a)) and must include 
written representations supporting the application (reg 69(2)(b)). 

The Legal Aid Agency is the body established by the Lord Chancellor for the purpose of 
providing civil and criminal legal aid and advice in England and Wales: see PARAS 155-157. 
Ie after considering the application and any written representations: reg 69(3). 
Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 69(3)(a). 
Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 69(3)(b). Where the decision 
which is the subject of the review was the withdrawal of a determination and, following the 
review, the Director substitutes a determination for that withdrawal, the determination takes 
effect (unless the Director directs otherwise) as if the original decision had not been made: 
reg 69(4). The Director must notify the individual and the provider or proposed provider 
identified in the individual's application of the decision following the review (reg 69(6)) and 
must ensure that a certificate accurately records the civil legal services for which the individual 
qualifies following the review (unless the services are to be provided as Controlled Work) 
(reg 69(5)). As to the meaning of ‘Controlled Work’ see PARA 101. 
See PARA 133. 
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133. Right to appeal. An appeal may be made to an adjudicator’: 
(1) against a determination that an individual? does not qualify for legal 
representation? that is Gateway Work^ or Controlled Work?; 
(2) against a withdrawal of a determination that an individual qualifies for 
legal representation that is Gateway Work or Controlled Work$; or 
(3) where an individual remains dissatisfied following a review of а 
determination, or an amendment or withdrawal of a determination, of 
an application for Licensed Work? or Special Case Work?. 
although there is no right of appeal under head (3) above against a determination 
relating to an individual's financial resources? or a determination that the 
services which are the subject of the application are not!? civil legal ѕегуісеѕ!!. 
There is also no right of appeal in cases involving exceptional case 
determinations or wider public interest determinations '?, and the right of appeal 
against determinations of applications for emergency representation are 
restricted". 


1 As to the meaning of ‘adjudicator’ see PARA 118 note 14. The provisions relating to appealing 
determinations do not apply to the making and withdrawal of determinations under the Legal 
Aid, Sentencing and Punishment of Offenders Act 2012 s 10 (exceptional cases: see PARA 59): 
see the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 66(3)(a); and PARAS 
130-131 (making and determination of applications in exceptional cases). 

2 Civil legal services may in exceptional cases be made available to legal persons under the Legal 

Aid, Sentencing and Punishment of Offenders Act 2012 Sch 3 para 3 (see PARA 60), although 

they are in general available only to individuals under s 9 (see PARA 56). As to the meanings of 

‘legal services’ and ‘civil legal services’ see PARA 55. 

As to the legal services comprising ‘legal representation’ see PARA 98. 

As to the meaning of ‘Gateway Work’ see PARA 100. 

See the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 28(1)(a); and PARA 

118. As to the meaning of ‘Controlled Work’ see РАКА.101. 

6 See the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 28(1)(b); and PARA 

118. 

As to the meaning of ‘Licensed Work’ see PARA 102. 

See the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 45(1); and PARA 126. 

As to the meaning of ‘Special Case Work’ see PARA 103. 

le a determination under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 2. 

10 Ie as described in the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 
(see PARAS 65-88). 

11 See the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 45(1)(a), (b); and PARA 
126. 

12 See the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 66(3)(a); and PARA 
131. As to exceptional case determinations and wider public interest determinations see PARAS 
59, 130-132. 

13 See the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 53(1); and PARA 129. 
As to emergency representation see PARAS 104, 128-129. 
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134. Powers of an adjudicator hearing an appeal. Ап appeal against а 
determination relating to the provision of civil legal aid! must be considered 
without a hearing unless the adjudicator? considers that it is in the interests of 
justice for the individual? or a person acting on their behalf to make oral 
representations^. Where the Director of Legal Aid Casework? or the adjudicator 
considers that the appeal is of exceptional complexity or importance, the 
Director or adjudicator may refer the appeal to a panel of two or more 
adjudicators*. 

Pursuant to considering an appeal the adjudicator may consider whether the 
determination, amendment or withdrawal under appeal (‘the decision under 
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appeal’) was unlawful or unreasonable’. He may also, or as an alternative, make 
a decision relating to the Director's assessment of the prospects of success?, the 
cost benefit criteria’, whether a case has overwhelming importance to the 
individual!°, or whether a determination should be made, withdrawn or revoked 
in light of the individual's conduct!!. 


1 Те the civil legal services required to be made available to individuals under the Legal Aid, 

Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 

(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and 

PARA 4. As to the meanings of ‘legal services’ and ‘civil legal services’ see РАКА 55. As to the 

grounds on which an appeal may be brought against a determination relating to the provision of 

civil legal aid see PARA 133. 

As to the meaning of ‘adjudicator’ see PARA 118 note 14. 

Civil legal services may in exceptional cases be made available to legal persons under the Legal 

Aid, Sentencing and Punishment of Offenders Act 2012 Sch 3 para 3 (see PARA 60), although 

they are in general available only to individuals under s 9 (see PARA 56). 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, regs 28(2), 45(2), 54(5). 

As to the Director see PARA 157. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 45(3). 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 46(1)(b). See further PARA 135. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, regs 46(1)(a), 47(1)(a). As to 

‘prospects of success’ and the prospects of success test see PARA 109. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 47(1)(b). As to the ‘cost benefit 

criteria! see PARA 99 note 11. Where an adjudicator is considering an appeal in relation to 

Special Case Work (see PARA 137), reg 47(1)(b) does not apply but the adjudicator must instead 

consider the likely damages or any other benefit or remedy which the individual is likely to 

receive: reg 59. 

10 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 47(1)(c). In this context 'case 
with overwhelming importance to the individual' means a case which is not primarily a claim 
for damages or other sum of money but is one which relates to one or more of the following: (1) 
the life, liberty or physical safety of the individual or a member of that individual's family 
(reg 47(4)(a)); or (2) the immediate risk that the individual may become homeless (reg 47(4)(b)). 
As to when an individual is a member of another individual's family see PARA 85 note 4. In 
connection with a case being ‘of overwhelming importance to the individual’ see further 
Lord Chancellor’s Guidance Under Section 4 of Ше Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 (June 2014) paras 4.2.10-4.2.12. 

11 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 47(1)(d). See further PARA 135. 


WN, 


со NAUA 


хо 


135. Determining Ше appeal. If on an appeal! the adjudicator? decides that 
the decision under appeal was unlawful or unreasonable?, or disagrees with the 
Director of Legal Aid Casework's* assessment of any of the issues considered in 
the appeaP, he must refer the decision, determination, amendment or 
withdrawal under appeal to the Director for reconsideration®. The adjudicator 
may, alternatively, decide that the decision under appeal was not unlawtul or 
unreasonable, in which case he must confirm the decision under appeal’, or 
confirm the Director's assessment of the issues under consideration®. Whether the 
adjudicator confirms the decision under appeal, or confirms or disagrees with the 
Director's assessment of the issues under consideration, he must give written 
reasons’, and the Director must notify!? the individual of the decision and, where 
applicable, the reference for reconsideration"'. 

Where new information relevant to the decision under appeal is provided by 
the individual following the review, the adjudicator may refer the decision under 
appeal to the Director for reconsideration instead of determining the appeal"? 


1 As to the grounds on which an appeal may be brought a determination relating to the provision 
of civil legal services see PARA 133. As to the meanings of ‘legal services’ and ‘civil legal services’ 
see PARA 55. 

2 Аз го Ше meaning of ‘adjudicator’ see РАКА 118 note 14. 
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3 Te under the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 46(1)(b) (see PARA 
134). 

4 As to the Director see PARA 157. 

5 Ie the Director's assessment of the prospects of success, the cost benefit criteria, whether a case 
has overwhelming importance to the individual, or whether a determination should be made, 
withdrawn or revoked in light of the individual's conduct: see the Civil Legal Aid (Procedure) 
Regulations 2012, SI 2012/3098, reg 47(1); and PARA 134. The adjudicator's decision on these 
matters is binding on the Director: reg 47(1). 

6 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, regs 46(3)(a), 47(3)(a). As to 
reconsideration by the Director see PARA 136. 

7 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 46(2)(a). 

8 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 47(2). 

9 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, regs 46(2)(a), (3)(a), 47(2)(a), 
(3)(a). 

10 As to the making of notifications see PARA 60 note 10. 

11 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, regs 46(2)(b), (3)(b), 47(2)(b), 
(3)(b). 

12 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 46(4). 


136. Reconsideration by the Director following appeal. Where a 
determination, amendment or withdrawal (‘the decision under appeal’) is 
referred! to the Director of Legal Aid Casework? by ‘tke adjudicator?, the 
Director must reconsider that decision taking into account the adjudicator’s 
decision and written reasons? and any new information provided by the 
individual following the review?. After reconsidering the decision under appeal, 
the Director may confirm or amend that decision or substitute а new 
determination, amendment or withdrawal$. 

The Director must notify the individual and the provider? or proposed 
provider identified in the individual's application of the decision following the 
appeal, giving written reasons?. Where the Director confirms a decision for 
reasons that are materially different from the reasons for it, the individual may 
make a further appeal to the adjudicator?. 


1 Ie under the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 46 or reg 47 (see 
PARAS 134, 135). 

2 As to the Director see PARA 157. 

3 As to the meaning of ‘adjudicator’ see PARA 118 note 14. 

4 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 48(1)(a). 

5 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 48(1)(b). 

6 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 48(2). Where the decision 

under appeal was the withdrawal of a determination and, following the appeal, the Director 

substitutes a determination for that withdrawal, the determination takes effect (unless the 

Director directs otherwise) as if the original withdrawal had not been made: reg 48(5). 

As to the meaning of ‘provider’ see PARA 60 note 10. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 48(3). The Director must 

ensure that a certificate accurately records the civil legal services for which an individual 

qualifies following the appeal: reg 48(6). As to the meanings of ‘legal services’ and ‘civil legal 

services' see PARA 55. 

9 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 48(4). The individual must 
make his further appeal in accordance with regs 45—47 (see PARAS 133-135), and following that 
appeal there is no further review ог appeal under the Civil Legal Aid (Procedure) 
Regulations 2012, SI 2012/3098: reg 48(4). 
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137. Appeals involving Special Case Work subject to special controls. Where 
an individual remains dissatisfied following a review about Special Case Work 
subject to special controls!, he may appeal to the Special Controls Review Panel? 
unless the determination in question is a determination? relating to his financial 
resources* or a determination that the services which are the subject of the 
application are not? civil legal services*. The Director of Legal Aid Casework?” 
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may also refer to the Panel any issue which is relevant to a determination or the 
withdrawal of a determination about Special Case Work subject to special 
controls?. Appeals and issues referred to the Panel must be considered without a 
hearing unless the Panel considers that it is in the interests of justice for the 
individual, the Director or any person authorised by the individual or the 
Director to make oral representations before the Panel?. The Panel may confirm 
the determination or withdrawal of a determination!? or report to the Director 
its views on the case and any issues referred by the Director!!. 

The Panel must give written reasons for its findings'? and send a copy of the 
confirmation or report to the Director and the individual!3. The individual or 
any person authorised by him may make further written representations to the 
Director about the Panel's findings or any issue addressed in the Panel's report!*. 
The Director must: 

1) consider the Panel's report and any further representations 5; 

(2) make a determination on the issues raised in the report’; 

(3) give written reasons for any determination"; 

(4) send a copy of the determination with written reasons to the 

individual!5; and 

(5) ensure that any certificate accurately records the civil legal services for 
which an individual qualifies following an арреа!”?. 


1 The provisions about appeals in the Civil Legal Aid (Procedure) Regulations 2012, 
SI 2012/3098, Pt 4 (regs 29—49) (Licensed Work) (see PARAS 133-136) do not apply to Special 
Case Work subject to special controls: reg 58(2). As to the meaning of ‘Special Case Work’ see 
PARA 103. Special Case Work is subject to special controls if: 

(1) іп the event that the case were to proceed to a trial or final hearing or, in the case of 
appeal proceedings before the Court of Appeal, the conclusion of that appeal, the likely 
costs would exceed £250,000 (regs 54(3)(b), 58(1)(b)); 

(2) the application relates to a multi-party action or potential multi-party action 
(regs 54(3)(c), 58(1)(a)); 

(3) the application relates to an appeal or proposed appeal to the Supreme Court 
(reg 54(3)(d)); 

(4) itis necessary to decide whether the case is of significant wider public interest, or the 
substance of the case relates to a breach of Convention rights, in order to determine 
whether the individual qualifies in accordance with the criteria set out in the Civil Legal 
Aid (Merits Criteria) Regulations 2013, SI 2013/104 for civil legal services (Civil Legal 
Aid (Procedure) Regulations 2012, SI 2012/3098, reg 54(3)(е)); ог 

(5) the application relates to a community action (reg 54(3)(g)). 

As to the meaning of ‘multi-party action’ see PARA 99 note 13. As to the meaning of 
‘significant wider public interest’ see PARA 110. As to the meaning of ‘Convention rights’ see 
PARA 20 note 4. Аз to the meaning of ‘community action’ see PARA 103 note 16. In connection 
with the substance of a case relating to a breach of Convention rights see further 
Lord Chancellor’s Guidance Under Section 4 of the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 (June 2014) para 5. 

2 Пе as appointed by the Lord Chancellor under the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 s 2. As to the Lord Chancellor and his powers and functions relating to the 
provision of legal aid (which are in general exercised by the Legal Aid Agency) see PARAS 155, 
1157. 

3 Те pursuant to the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 21 (see PARA 
138 et seq). 

4 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 58(3)(a). 

Ie as described in the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 

(see PARAS 65—88). 

6 Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 58(3)(b). As to the meanings of 

‘legal services’ and ‘civil legal services’ see PARA 55. 

As to the Director see PARA 157. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 58(4). 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 58(5). 
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Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 58(6)(a). A determination by 
the Panel about the prospects of success made in accordance with the criteria set out in 
regulations made under the Civil Legal Aid (Merits Criteria) Regulations 2013, SI 2013/104, is 
binding on the Director: Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, 
reg 58(10). As to ‘prospects of success’ and the prospects of success test see PARA 109. 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 58(6)(b). 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 58(7)(a). 

Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 58(7)(b). As to the making of 
notifications see PARA 60 note 10. 


(5) ASSESSMENT OF FINANCIAL RESOURCES AND 
LIABILITY FOR CONTRIBUTIONS 


(i) Legal Services to be Provided Without a Detegmination 


138. General requirement for determination of financial resources. As a rule, 
whether an individual or legal person qualifies for civil legal aid! depends upon a 
consideration of the merits of his case? and an assessment of his financial 
resources?, and a person may not make a determination as to qualification* 
unless he has determined that the financial resources of the individual or legal 
person are such that ће is eligible (and has not withdrawn the determination). 
However, certain forms of civil legal services are available without such a 
determination. 


1 


le the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and 
PARA 4. As to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 

See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 11(1)(b) Sch 3 
para 3(2), (4); and PARAS 105-108. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 ss 11(1)(a), 21(1) (see also Sch 3 
para 6 (application and modification for legal persons: see PARA 60)); Civil Legal Aid (Financial 
Resources and Payment for Services) Regulations 2013, SI 2013/480, reg 4(1); Legal Aid 
(Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, SI 2013/512, 
reg 9(1). For the scope of the power to make regulations about the determination of financial 
resources see the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 21(2)-(8), 
Sch 3 para 6. 

le a determination that is required to be carried out in accordance with the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 21 by s 11: s 21(8)(a). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 21(1); Civil Legal Aid (Financial 
Resources and Payment for Services) Regulations 2013, SI 2013/480, reg 4(2); Legal Aid 
(Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, SI 2013/512, 
reg 9(2). In connection with the determination of an individual or legal person's financial 
resources see PARAS 141-145. 

See the Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, 
SI 2013/480, reg 5; the Legal Aid (Financial Resources and Payment for Services) (Legal 
Persons) Regulations 2013, SI 2013/512, reg 10; and PARAS 139-140. 


139. Exceptions from requirement to determine financial resources 
(individuals). Тһе forms of civil legal services! that are available to ап 
individual? without a determination in respect of his financial resources? are: 
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(1) such legal helpt and help at court? as the provider® is authorised” to 


provide without a determination in respect of an individual's financial 
resources?; 

(2) such forms of civil legal services as are provided through grants? where 
the terms of the grant provide that the services are available without a 
determination in respect of an individual's financial resources!?; 

(3) legal representation" in a special Children Act 1989 case!? or connected 
proceedings !?; 

(4) family help (омег)!“, family help (higher)! or legal representation in 
certain child protection matters!6; 


(6) legal help or legal representation in specified proceedings involving 
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mental health and the repatriation of рпопегѕ!”; 

(7) legal representation in certain matters involving mental capacity; 

(8) certain forms of family mediation??, in certain circumstances?°; 

(9) legal representation in certain child custody matters?!; 

(10) family help (lower), family help (higher), legal help or legal 
representation in certain child maintenance matters??; and 

(11) certain civil legal services provided in relation to TPIM proceedings”. 


As to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 

Ie pursuant to an application for civil legal aid, that is to say, the civil legal services required to 
be made available to individuals under the Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and (in exceptional cases) to legal persons 
under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and PARA 4. For corresponding provision relating 
to legal persons in receipt of civil legal aid see PARA 140. 

See PARA 138. 

As to the meaning of ‘legal help’ and the means through which it may be provided see РАКА 89. 
As to the meaning of ‘help at court’, and the means through help at court may be provided, see 
PARA 93. 

As to the meaning of ‘provider’ see PARA 60 note 10. 

Ie authorised under the provider's arrangement with the Legal Aid Agency under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 2(1) (arrangements). The Legal Aid Agency 
is the body established by the Lord Chancellor for the purpose of providing civil and criminal 
legal aid and advice in England and Wales: see PARAS 155-157. 

Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 5(1)(a) (reg 5(1) amended by SI 2013/753; SI 2014/2701). 

le grants under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 2(2) 
(arrangements). 

Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 5(1)(b). 

As to the legal services comprising ‘legal representation’ see PARA 98. 

Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 5(1)(с). Аз to the meaning of 'special Children Act 1989 case' see PARA 65 note 2. 

Ie legal representation in proceedings related to any proceedings described in the Civil Legal Aid 
(Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, reg 5(1)(c) (see 
the text and notes 11-12) to the extent that the individual to whom the legal representation may 
be provided is an individual to whom legal representation is being provided under reg 5(1)(c) 
and either the proceedings are being heard together with those proceedings referred to in 
reg 5(1)(c) or an order is being sought in the proceedings as an alternative to an order in the 
proceedings referred to in reg 5(1)(с): reg 5(1)(d). 

As to the meaning of ‘family help (lower)', and the means through which family help (lower) 
may be provided, see PARA 95. 

As to the meaning of ‘family help (higher)’, and the means through which family help (higher) 
may be provided, see PARA 96. 

Ie: 

(1) family help (lower) in any matter described in the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 Sch 1 Pt 1 para 1(1)(b) (care, supervision and 
protection of children: see PARA 65) to the extent that the matter concerns contemplated 
proceedings under the Children Act 1989 s 31 (care and supervision orders: see 
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CHILDREN AND YOUNG PERSONS vol 9 (2012) PARA 313 et seq) and the individual to 
whom the family help (lower) may be provided is either the parent of a child, or the 
person with parental responsibility for a child (ie within the meaning of the Children 
Act 1989: see s 3; and CHILDREN AND YOUNG PERSONS vol 9 (2012) PARA 151) in 
respect of whom a local authority has given notice of contemplated proceedings under 
s 31, or, in the case of an unborn child in respect of whom a local authority has given 
notice of contemplated proceedings under s 31, the person who, following the birth of 
the child, will be the parent of the child and will have parental responsibility for the 
child (Civil Legal Aid (Financial Resources and Payment for Services) 
Regulations 2013, SI 2013/480, reg 5(1)(e)); and 

(2) family help (higher) or legal representation in relation to any matter described in the 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 18(3) 
(parties who benefited from free legal aid etc in the member state of origin: see PARA 68) 
(Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, 
SI 2013/480, reg 5(1)(j)). 

Ie legal help in contemplated proceedings or legal representation in proceedings or contemplated 
proceedings in relation to any matter described in the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 Sch 1 Pt 1 para 5(1)(а) or (b) (mental health and repatriation of prisoners: 
see PARA 71) to the extent that the individual's case or application to the relevant tribunal (ie to 
the Health, Education and Social Care Chamber of the First-tier Tribunal under the Mental 
Health Act 1983 (see MENTAL HEALTH AND CAPACITY) or the Repatriation of Prisoners 
Act 1984 Schedule para 5(2) (see PRISONS AND PRISONERS vol 85 (2012) PARA 465), or to the 
Mental Health Review Tribunal for Wales (see MENTAL HEALTH ANIS“CAPACITY vol 75 (2013) 
PARAS 980-992) is, or is to be, the subject of proceedings before the relevant tribunal: Civil 
Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 5(1)(£). 

Ie in relation to a matter described in the Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 Sch 1 Pt 1 para 5(1)(c) (mental capacity: see PARA 71) to the extent that the legal 
representation is in proceedings in the Court of Protection under the Mental Capacity Act 2005 
s 21A (see MENTAL HEALTH AND CAPACITY vol 75 (2013) PARA 733) and the individual to whom 
legal representation may be provided is either the individual in respect of whom an 
authorisation is in force under Sch A1 para 2 (see MENTAL HEALTH AND CAPACITY vol 75 (2013) 
PARA 651) or a representative of that individual appointed as such in accordance with Sch A1 
Pt 10 (see MENTAL HEALTH AND CAPACITY vol 75 (2013) PARAS 707-708): Civil Legal Aid 
(Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, reg 5(1)(g). 

As to the meanings of Чат у mediation’ and ‘help with family mediation’, and the means 
through which family mediation and help with family mediation may be provided, see PARA 91. 
Ie: 

(1) such family mediation as is a Mediation Information and Assessment meeting for an 
individual (А) in relation to any matter described in the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 Sch 1 Pt 1 para 14(1) (mediation in family disputes: 
see PARA 76) if A is a party to the Mediation Information and Assessment meeting and 
the Director of Legal Aid Casework has made a determination that the financial 
resources of another individual who is a party to that meeting (‘В’) are such that B is 
eligible, for that meeting, for such family mediation as is a Mediation Information and 
Assessment meeting (Civil Legal Aid (Financial Resources and Payment for Services) 
Regulations 2013, SI 2013/480, reg 5(1)(ga) (added by SI 2014/812)); 

(2) such family mediation as is the relevant mediation session for an individual (‘A’) in 
relation to any matter described in the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 Sch 1 Pt 1 14(1) (mediation in family disputes) if A is a party to the 
relevant mediation session and the Director has made a determination that the financial 
resources of another individual who is a party to that session (‘В’) are such that B is 
eligible, for that session, for such family mediation as is a relevant mediation session 
(Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, 
$1 2013/480, reg 5(1)(gb) (added by SI 2014/2701)); or 

(3) family mediation in relation to any matter described in the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 Sch 1 Pt 1 para 17(1)(b) (EU and international 
agreements concerning children: see PARA 67) to the extent that the matter relates to an 
applicant under the Convention on the Civil Aspects of International Child Abduction 
(Hague, 25 October 1980; Т5 66 (1986); Cm 33) ('the 1980 Hague Convention': see 
CHILDREN AND YOUNG PERSONS vol 10 (2012) PARAS 767-779) (Civil Legal Aid 
(Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 5(1)(ha) (added by SI 2014/812)). 
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*Mediation Information and Assessment meeting! means an assessment by a mediator of 
whether, in light of all the circumstances, a case is suitable for mediation; ‘mediator’ means a 
mediator with whom the Legal Aid Agency has made an arrangement under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 2(1) (arrangements); and ‘relevant 
mediation session’ means the acting of a mediator at a mediation session (‘the session’) which is 
held on or after 3 November 2014 and the session is a single session taking place following a 
Mediation Information and Assessment Meeting or, where the session is part of a multi-session, 
the session is the initial mediation session taking place following a Mediation Information and 
Assessment Meeting (and for the purposes of this definition ‘single session’ and ‘multi-session’ 
have the same meanings as in the 2010 Standard Civil Contract (see PARA 100 note 7): Civil 
Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 5(2) (definitions added by SI 2014/812; SI 2014/2701). As to the Director see PARA 157. 


Ie legal representation: 

(1) in relation to any matter described in the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 Sch 1 Pt 1 para 17(1)(a), (b) (EU and international agreements 
concerning children) to the extent that the matter relates to an applicant under the 
European Convention on Recognition and Enforcement of Decisions Concerning 
Custody of Children and on the Restoration of Custody of Children (Luxembourg, 
20 May 1980; TS 35 (1987); Cm 191) (see CHILDREN AND YOUNG PERSONS vol 10 
(2012) PARAS 781—789) or the 1980 Hague Convention (Civil Legal Aid (Financial 
Resources and Payment for Services) Regulations 2013, SI 2013/480, reg 5(1)(h)); or 

(2) in a case in which the applicant is an individual who, in the state of origin, has 
benefited from complete or partial legal aid, or exemption from costs or expenses, in 
relation to any matter described in the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 Sch 1 Pt 1 para 17(1)(c) (EU and international agreements 
concerning children) or Sch 1 Pt 1 para 18(1) (EU and international agreements 
concerning maintenance: see PARA 68) (Civil Legal Aid (Financial Resources and 
Payment for Services) Regulations 2013, SI 2013/480, reg 5(1)(i)). 


Je: 

(1) family help (higher) or legal representation in relation to any matter described in the 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 18(3A) 
(applications under the Hague Convention of 23 November 2007 on the Internationa! 
Recovery of Child Support and other Forms of Family Maintenance (‘the 2007 Hague 
Convention’) art 10: see PARA 68), where art 17(b) applies, or under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 18(3B) (proceedings 
to which the 2007 Hague Convention art 17(b) is applied: see PARA 68) (Civil Legal Aid 
(Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 5(1)(ja) (added by SI 2013/753)); 

(2) legal help, family help (lower), family help (higher) and legal representation in relation 
to any matter described in in the Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 Sch 1 Pt 1 para 18(2) (EU and international agreements concerning 
maintenance: see PARA 68), to the extent that the matter relates to any application 
under Council Regulation (EC) 4/2009 (OJ L007, 10.01.2009, p 1) on jurisdiction, 
applicable law, recognition and enforcement of decisions and co-operation in matters 
relating to maintenance obligations (‘the EU Maintenance Regulation’ (see CONFLICT 
OF LAWS vol 19 (2011) PARA 555) art 56(1), and is an application made by a creditor 
concerning maintenance obligations arising from a parent-child relationship towards a 
person under the age of 21 (Civil Legal Aid (Financial Resources and Payment for 
Services) Regulations 2013, SI 2013/480, reg 5(1)(К)); or 

(3) legal help, family help (lower), family help (higher) and legal representation in relation 
to any matter described in the Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 Sch 1 Pt 1 para 18(3A) (applications under the 2007 Hague Convention 
art 10: see PARA 68) where the matter is an application made by a creditor under the 
2007 Hague Convention concerning maintenance obligations arising from a 
parent-child relationship towards a person under the age of 21 (Civil Legal Aid 
(Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 5(1)(ka) (added by SI 2013/753))). 


Ie civil legal services in relation to a matter described in the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 Sch 1 Pt 1 para 45(1) (terrorism prevention and investigation 

measures etc: see PARA 84) to the extent that the services consist of: 
(1) legal help or legal representation for an individual who is the subject of an application 
for permission under the Terrorism Prevention and Investigation Measures Act 2011 s 6 
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(see SENTENCING AND DISPOSITION OF OFFENDERS), in respect of such an application 
(Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, 
SI 2013/480, reg 5(1)(1)(1)); 

(2) legal help for advice in connection with a TPIM notice for an individual who is subject 
to that notice (reg 5(1)(1)(ii)); 

(3) legal help for an individual who is subject to a TPIM notice, in respect of an application 
to vary measures specified in that notice under the Terrorism Prevention and 
Investigation Measures Act 2011 s 12(2) (see SENTENCING AND DISPOSITION OF 
OFFENDERS), for revocation of that notice in accordance with s 13(3) (see SENTENCING 
AND DISPOSITION OF OFFENDERS), or for permission under Sch 1 (see SENTENCING AND 
DISPOSITION OF OFFENDERS) (Civil Legal Aid (Financial Resources and Payment for 
Services) Regulations 2013, SI 2013/480, reg 5(1)(1)(111)); or 

(4) legal representation in respect of TPIM proceedings for an individual who is subject to 
a TPIM notice (reg 5(1)(l)(iv)). 

‘TPIM proceedings’ are the proceedings listed at paras (b)-(g) of the definition of “ТИМ 
proceedings' given in the Terrorism Prevention and Investigation Measures Act 2011 s 30(1) (see 
SENTENCING AND DISPOSITION OF OFFENDERS): Civil Legal Aid (Financial Resources and 
Payment for Services) Regulations 2013, SI 2013/480, reg 5(2). 


140. Exceptions from requirement to determine financial resources (legal 
persons). The forms of civil legal services! that are available to a legal person? 
without a determination in respect of its financial resources" аге: 


чл 4 Co 


(1) legal representation іп certain child custody matters; 

(2) family help (higher)® or legal representation in certain child protection 
matters’; and 

(3) family help (lower)?, family help (higher), legal help? or legal 
representation in certain child maintenance matters!?. 


As to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 

le pursuant to an application for civil legal aid, that is to say, the civil legal services required to 

be made available to individuals under the Legal Aid, Sentencing and Punishment of Offenders 

Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and (in exceptional cases) to legal persons 

under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and PARA 4. For corresponding provision relating 

to individuals in receipt of civil legal aid see PARA 139. 

See PARA 138. 

As to the legal services comprising ‘legal representation’ see PARA 98. 

Te legal representation: 

(1) in relation to any matter which, if the legal person were an individual, would be a 
matter described in the Legal Aid, Sentencing and Punishment of Offenders Act 2012 
Sch 1 Pt 1 para 17(1)(a), (b) (EU and international agreements concerning children: see 
PARA 67) to the extent that the matter relates to an applicant under the European 
Convention on Recognition and Enforcement of Decisions Concerning Custody of 
Children and on the Restoration of Custody of Children (Luxembourg, 20 May 1980; 
TS 35 (1987); Cm 191) (see CHILDREN AND YOUNG PERSONS vol 10 (2012) PARAS 
781-789) or the Convention on the Civil Aspects of International Child Abduction 
(Hague, 25 October 1980; TS 66 (1986); Cm 33) (‘the 1980 Hague Convention’: see 
CHILDREN AND YOUNG PERSONS vol 10 (2012) PARAS 767-779) (Civil Legal Aid 
(Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, 
$1 2013/512, reg 10(a)); or 
(2) in a case in which the applicant is a legal person who, in the state of origin, has 

benefited from complete or partial legal aid, or exemption from costs or expenses, in 
relation to a matter which, if the legal person were an individual, would be a matter 
described in the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 
Pt 1 para 17(1)(c) (EU and international agreements concerning children: see PARA 67) 
or Sch 1 Pt 1 para 18(1)(a), (c), (d) or (e) (EU and international agreements concerning 
maintenance: see PARA 68) (Civil Legal Aid (Financial Resources and Payment for 
Services) (Legal Persons) Regulations 2013, SI 2013/512, reg 10(b)). 

As to the meaning of ‘family help (higher), and the means through which family help (higher) 

may be provided, see PARA 96. 

le family help (higher) or legal representation in relation to a matter which, if the legal person 

were an individual, would be a matter described in the Legal Aid, Sentencing and Punishment of 
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Offenders Act 2012 Sch 1 Pt 1 para 18(3) (parties who benefited from free legal aid etc in the 
member state of origin: see PARA 68): Civil Legal Aid (Financial Resources and Payment for 
Services) (Legal Persons) Regulations 2013, SI 2013/512, reg 10(c). 

8 As to the meaning of ‘family help (lower)’, and the means through which family help (lower) 
may be provided, see PARA 95. 

9  Asto the meaning of ‘legal help’ and the means through which it may be provided see PARA 89. 

10 Је; 

(1) family help (higher) or legal representation in relation to a matter which, if the legal 
person were an individual, would be a matter described in the Legal Aid, Sentencing 
and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 18(3A) (applications under the 
Hague Convention of 23 November 2007 on the International Recovery of Child 
Support and other Forms of Family Maintenance (‘the 2007 Hague Convention’) 
art 10: see PARA 68), where the matter relates to any application under art 10(1)(a) or 
(b) and art 17(b) applies (Civil Legal Aid (Financial Resources and Payment for 
Services) (Legal Persons) Regulations 2013, SI 2013/512, reg 10(ca) (added by 
SI 2013/754)); 

(2) legal help, family help (lower), family help (higher) and legal representation in relation 
to a matter which, if the legal person were an individual, would be a matter described 
in in the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 
para 18(2) (EU and international agreements concerning maintenance: see PARA 68), to 
the extent that the matter relates to any application under Council Regulation (EC) 
4/2009 (OJ 1.007, 10.01.2009, p 1) on jurisdiction, applicable law, recognition and 
enforcement of decisions and co-operation in matters relating to maintenance 
obligations (‘the EU Maintenance Regulation’ (see CONFLICT OF LAWS vol 19 (2011) 
PARA 555) art 56(1), and is an application made by a creditor concerning maintenance 
obligations arising from a parent-child relationship towards a person under the age of 
21 (Civil Legal Aid (Financial Resources and Payment for Services) (Legal Persons) 
Regulations 2013, SI 2013/512, reg 10(d)); or 

(3) legal help, family help (lower), family help (higher) and legal representation in relation 
to a matter which, if the legal person were an individual, would be a matter described 
in the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Prt 1 
para 18(3A) (applications under the 2007 Hague Convention art 10: see PARA 68) 
where the matter relates to any application under art 10(1)(a) or (b) and is an 
application made by a creditor under the 2007 Hague Convention concerning 
maintenance obligations arising from a parent-child relationship towards a person 
under the age of 21 (Civil Legal Aid (Financial Resources and Payment for Services) 
(Legal Persons) Regulations 2013, SI 2013/512, reg 10(da) (added by SI 2013/754)). 


(ii) Financial Eligibility Limits 


141. Higher and lower income and capital limits for individuals. Where the 
Director of Legal Aid Casework! is required to make a determination? as to an 
individual's eligibility for civil legal aid?, and that individual's gross monthly 
income^ exceeds #2,6575, the Director must determine that the individual's 
financial resources are such that he is not eligible for civil legal aidé. Where an 
individual's monthly disposable income’ does not exceed £733 and his 
disposable capital does not exceed £8,000, the Director must determine that his 
financial resources are such that he is eligible for civil legal aid’. 

These provisions do not apply in respect of legal services which are to be 
provided without a determination? or in respect of certain individuals in receipt 
of benefits!?. 


1 As го the Director see PARA 157. 

2 Je under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 21(1); and the Civil 
Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 4(2): see PARA 138. 

3 Те the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and 
PARA 4. As to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 
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Provision for the calculation of an individual's gross income is made by the Civil Legal Aid 
(Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, reg 7(1), (3). 
Where the individual has more than four dependent children in respect of whom the individual 
receives child benefit under the Social Security Contributions and Benefits Act 1992 s 141 (as to 
which see WELFARE BENEFITS AND STATE PENSIONS vol 104 (2014) PARA 158), the sum of £2,657 
must be increased by £222 in respect of the fifth and each subsequent child: Civil Legal Aid 
(Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, reg 7(5), (6). 
*Child' means an individual under the age of 18: reg 2(1). 

Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 7(4). An individual's financial resources are determined in accordance with the procedure set 
out in regs 14-17; provision is also made for the supply of information as to an applicant's 
financial resources (see PARAS 164—169). The financial eligibility limits under these provisions 
may in some circumstances be waived: see PARAS 146-149. A further determination may be 
made where an individual's financial resources have changed: see PARA 145. 

‘Disposable income’ and ‘disposable capital’ mean, respectively, the income and capital of the 
individual: Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, 
$1 2013/480, reg 2(1). These are calculated in accordance with regs 21-29 (disposable income) 
and regs 30—43 (disposable capital) (regs 24 amended by SI 2013/591; Civil Legal Aid (Financial 
Resources and Payment for Services) Regulations 2013, SI 2013/480, reg 27 amended by 
SI 2014/2701). 

Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 8(2). Where an individual's monthly disposable income doe’ got exceed £733 and his 
disposable capital does not exceed £3,000, the Director must determine that the individual's 
financial resources are such that he is eligible for legal representation in respect of any matter 
described in the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 
paras 25-29 (immigration: see PARA 79) and Sch 1 Pt 1 paras 32(1) (victims of trafficking in 
human beings: see PARA 80) before the Immigration and Asylum Chamber of the First-tier 
Tribunal and the Immigration and Asylum Chamber of the Upper Tribunal in relation to an 
appeal or review from the Immigration and Asylum Chamber of the First-tier Tribunal: Civil 
Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 8(3). 

le in relation to applications to which the Civil Legal Aid (Financial Resources and Payment for 
Services) Regulations 2013, SI 2013/480, reg 5 (see PARAS 138-139) applies: regs 7(2), 8(1). 
‘Application’ means an application for a determination in respect of civil legal services made in 
accordance with the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098: Civil Legal 
Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, reg 2(1). 
le in relation to applications to which the Civil Legal Aid (Financial Resources and Payment for 
Services) Regulations 2013, SI 2013/480, reg 6 (see PARA 144) applies: regs 7(2), 8(1). 


142. Higher and lower income and capital limits for legal persons. Where the 
Director of Legal Aid Casework! is required to make a determination? as to a 
legal person’s eligibility for civil legal aid? he must not determine that the legal 


person’s financial resources are such that the legal person is eligible for civil legal 
aid* unless: 


(1) the disposable income? of the legal person does not exceed £733 a 


month® and the amount of the disposable capital of the legal person 
does not exceed 8,0007; and 


(2) the Director is satisfied that the legal person is not able reasonably to 


obtain from any source sufficient means to fund the services in relation 
to which an application? has been made’. 
Certain legal services are to be made available without a determination as to a 


legal person's financial resources!?. 


1 
2 


As to the Director see PARA 157. 


le under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 21(1), Sch 3 para 6; 
and the Legal Aid (Financial Resources and Payment for Services) (Legal Persons) 
Regulations 2013, SI 2013/512, reg 9(2): see PARA 138. 

le the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
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(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and 
PARA 4. As to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 

4 A legal person's financial resources are determined in accordance with the procedure set out in 
the Legal Aid (Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, 
SI 2013/512, regs 5, 13-16. For the power of the Director to require information concerning 
individuals’ financial resources see PARA 164. See also the Legal Aid (Financial Resources and 
Payment for Services) (Legal Persons) Regulations 2013, SI 2013/512, reg 4 (power of Director 
to require information concerning legal persons); and PARA 166. A determination may be 
amended in cases of error or where new information is received: see reg 7. The financial 
eligibility limits under these provisions may in some circumstances be waived: see PARA 146. A 
further determination may be made where a legal person's financial resources have changed: see 
PARA 145. 

5 ‘Disposable income’ and ‘disposable capital’ mean, respectively, the income and capital of the 
legal person: Legal Aid (Financial Resources and Payment for Services) (Legal Persons) 
Regulations 2013, SI 2013/512, reg 8(1). These are calculated in accordance with regs 19-28; 
provision is also made for the supply of information as to an applicant’s financial resources (see 
PARAS 164-169). 


6 Legal Aid (Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, 
SI 2013/512, reg 11(1)(a), (2). 


7 Legal Aid (Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, 
SI 2013/512, reg 11(3). 


8 ‘Application’ means an application for a determination in respect of civil legal services made in 
accordance with the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098: Legal Aid 
(Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, SI 2013/512, 
reg 8(1). 

9 Legal Aid (Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, 
SI 2013/512, reg 11(1)(b). The Director must withdraw a determination under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 Sch 3 para 3(1)(b) (see PARA 60) if he is 
satisfied that the legal person is able reasonably to obtain from any source sufficient means to 
fund the services in relation to which an application has been made: Legal Aid (Financial 
Resources and Payment for Services) (Legal Persons) Regulations 2013, SI 2013/512, reg 18(1). 
The Director must withdraw such a determination if a legal person fails to comply with any 
request for information made in accordance with the Legal Aid (Financial Resources and 
Payment for Services) (Legal Persons) Regulations 2013, SI 2013/512, unless he is satisfied that 
there are good reasons not to do so: reg 18(2). Where the Director withdraws a determination 
he must provide written notification of the withdrawal to the legal person in whose favour the 
original determination was made: reg 18(3). 

10 See PARAS 138, 140. 


143. Liability of individuals and legal persons to make contributions. An 
individual or legal person to whom civil legal aid! is made available is not as a 
rule required to make a payment in connection with the provision of the civil 
legal services so made available?: however, where an application? is made for 
legal representation* (or in the case of an application made by an individual, for 
family help (higher)*or under an exceptional case determination®), the individual 
or legal person must pay specified contributions" if: 


(1) his monthly disposable income? exceeds £315?; or 


(2) his disposable capital!’ exceeds £3,000!!. 

In the case of an application made by an individual, this is subject to the 
special provision made? in respect of applicants in receipt of certain welfare 
benefits!?. Provision is made in connection with the making of periodical 
payments!4, for the making, where appropriate, of additional contributions by 
persons having an interest in the proceedings’, for the waiver of contributions in 
the wider public interest!6, for the repayment of excess contributions!" and for 
the payment of contributions in the event that a certificate is revoked'*. АП 
contributions must be assessed at the beginning of the case!? and paid to the 
Legal Aid Agency??. 
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Regulations may make provision about the enforcement of an obligation to 


make a payment imposed under these provisions?!. 


1 


le the civil legal services required to be made available to individuals under the Legal Aid, 

Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 

(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and 

PARA 4. As to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 23(1) (see also Sch 3 para 7 

(application and modification for legal persons: see PARA 60)). 

As to the meaning of ‘application’ see PARA 141 note 9 (individuals) and PARA 142 note 8 (legal 
ersons). 

Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 

reg 44(2)(а)(1), (3)(а)(1); Legal Aid (Financial Resources and Payment for Services) (Legal 

Persons) Regulations 2013, SI 2013/512, reg 29(2)(a), (3)(a). As to the legal services comprising 

"legal representation' see PARA 98. In the case of an application made by an individual, this does 

not include: 

(1) in the case of a determination of an individual's monthly disposable income, an 
application for legal representation before the Immigration and Asylum Chamber of the 
First-tier Tribunal or before the Immigration and Asylum Chamber of the Upper 
Tribunal in relation to an appeal or review from the Immigration and Asylum Chamber 
of the First-tier Tribunal (Civil Legal Aid (Financial Resources and Payment for 
Services) Regulations 2013, SI 2013/480, reg 44(2)(a)(i)(aa), (bb)); and 

(2) in the case of a determination of an individual's disposable capital, legal representation 
in respect of any matter described in the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 Sch 1 Pt 1 para 30 (immigration: rights to enter and remain: see 
PARA 79) before the Immigration and Asylum Chamber of the First-tier Tribunal and 
the Immigration and Asylum Chamber of the Upper Tribunal in relation to an appeal or 
review from the Immigration and Asylum Chamber of the First-tier Tribunal (Civil 
Legal Aid (Financial Resources and Payment for Services) Regulations 2013, 
SI 2013/480, reg 44(3)(a)(i)(aa), (bb)). 

For the scope of the power to make regulations relating to contributions see the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 23(2)-(12), Sch 3 para 7. 
Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 44(2)(a)(ii), (3)(a)(ii). As to the legal services comprising ‘family help (higher)’ see PARA 96. 
le an application for such other legal services as are the subject of a determination under the 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 10 (see PARA 59): Civil Legal Aid 
(Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, reg 44(2)(a)(iii) 
(3)(а)(ш). 
Where more than one certificate is in force in respect of the individual or legal person at any one 
time, contributions from income under only one certificate are payable, and the Director of 
Legal Aid Casework may decide under which certificate contributions must be paid: Civil Legal 
Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, reg 45; 
Legal Aid (Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, 
SI 2013/512, reg 30. ‘Certificate’ means a certificate issued under the Civil Legal Aid 
(Procedure) Regulations 2012, SI 2012/3098: Civil Legal Aid (Financial Resources and Payment 
for Services) Regulations 2013, SI 2013/480, reg 2(1); Legal Aid (Financial Resources and 
Payment for Services) (Legal Persons) Regulations 2013, SI 2013/512, reg 8(1). As to the 
Director see PARA 157. The liability to make contributions under these provisions may in some 
circumstances be waived: see PARAS 146-148. A further determination may be made where an 
individual or legal person's financial resources have changed: see PARA 145. 
In the case of an individual this is a reference to monthly disposable income: see the Civil Legal 
Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 44(2)(b). As to the meaning of ‘disposable income’ see PARA 141 note 7 (individuals) and 
PARA 142 note 5 (legal persons). Disposable income is calculated in accordance with the Civil 
Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
regs 21-29 and the Legal Aid (Financial Resources and Payment for Services) (Legal Persons) 
Regulations 2013, SI 2013/512, regs 19-28; provision is also made for the supply of 
information as to an applicant's financial resources (see PARAS 164-169). 
Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 44(2)(b) Legal Aid (Financial Resources and Payment for Services) (Legal Persons) 
Regulations 2013, SI 2013/512, reg 29(2). The contributions are 35% of any such income 
between £311 and £465; 45% of any such income between £466 and £616; and 7096 of any 
remaining disposable income: Civil Legal Aid (Financial Resources and Payment for Services) 
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Regulations 2013, SI 2013/480, reg 44(2); Legal Aid (Financial Resources and Payment for 
Services) (Legal Persons) Regulations 2013, SI 2013/512, reg 29(2). 

10 As to the meaning of ‘disposable capital’ see РАКА 141 note 7 (individuals) and PARA 142 note 5 
(legal persons). Disposable capital is calculated in accordance with the Civil Legal Aid (Financial 
Resources and Payment for Services) Regulations 2013, SI 2013/480, regs 30-43 (reg 24 
amended by SI 2013/591) and the Legal Aid (Financial Resources and Payment for Services) 
(Legal Persons) Regulations 2013, SI 2013/512, regs 19-28. 

11 Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 44(3)(b); Legal Aid (Financial Resources and Payment for Services) (Legal Persons) 
Regulations 2013, SI 2013/512, reg 29(3). The contribution required to be paid is the lesser of 
the excess and the sum which the Director considers to be the likely maximum cost of the civil 
legal services provided to the individual or legal person: Civil Legal Aid (Financial Resources 
and Payment for Services) Regulations 2013, SI 2013/480, reg 44(3); Legal Aid (Financial 
Resources and Payment for Services) (Legal Persons) Regulations 2013, SI 2013/512, reg 29(3). 

12 Ie under the Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, 
SI 2013/480, reg 6(2), (3): see PARA 144. 

13 Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 44(2), (3). 

14 Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 44(4), (5); Legal Aid (Financial Resources and Payment for Services) (Legal Persons) 
Regulations 2013, SI 2013/512, reg 29(4), (5). 

15 Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 44(6)-(8); Legal Aid (Financial Resources and Payment for Services) (Legal Persons) 
Regulations 2013, SI 2013/512, reg 29(6)-(8). 

16 Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 449); Legal Aid (Financial Resources and Payment for Services) (Legal Persons) 
Regulations 2013, SI 2013/512, reg 29(9). 

17 Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 46; Legal Aid (Financial Resources and Payment for Services) (Legal Persons) 
Regulations 2013, SI 2013/512, reg 31. 

18 Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 47; Legal Aid (Financial Resources and Payment for Services) (Legal Persons) 
Regulations 2013, SI 2013/512, reg 32. 

19 Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 44(1)(a); Legal Aid (Financial Resources and Payment for Services) (Legal Persons) 
Regulations 2013, SI 2013/512, reg 29(1)(a). 

20 Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 44(1)(b); Legal Aid (Financial Resources and Payment for Services) (Legal Persons) 
Regulations 2013, SI 2013/512, reg 29(1)(b). The Legal Aid Agency is the body established by 
the Lord Chancellor for the purpose of providing civil and criminal legal aid and advice in 
England and Wales: see PARAS 155—157. 

21 Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 24(1) (see also Sch 3 para 7 
(application and modification for legal persons: see PARA 60)). At the date at which this volume 
states the law no such regulations had been made in respect of civil legal services. For the scope 
of the power to make regulations relating to the enforcement of obligations to pay contributions 
see s 24(2)-(4), Sch 3 para 7. 


144. Relief from means testing and contributions for individuals receiving 
welfare benefits. Where the Director of Legal Aid Casework! is satisfied that an 
individual is properly in receipt, directly or indirectly, of income support?, 
income-based  jobseeker's allowance), guarantee credit*, income-related 
employment and support allowance? or universal credit$, he must determine that 
the individual's financial resources are such that he is eligible for civil legal aid? 
without paying (where applicable) any contributions?. This relief is also 
available, to a limited extent, where an individual in receipt of an equivalent 
benefit in an EU member state requires civil legal aid pursuant to a cross-border 
dispute?. In either of these situations, relief from means testing and contributions 
is excluded if the individual's disposable capital! exceeds #8,00011 and is 
restricted if it exceeds #3,00012. Relief is also available, in limited circumstances, 
to recipients of support for asylum seekers". 
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As to the Director see PARA 157. 

Je under the Social Security Contributions and Benefits Act 1992 s 124: see WELFARE BENEFITS 
AND STATE PENSIONS vol 104 (2014) PARA 293. 

le under the Jobseekers Act 1995: see WELFARE BENEFITS AND STATE PENSIONS vol 104 (2014) 
PARA 262 et seq. 

le under the State Pension Credit Act 2002 s 1(3)(a): see WELFARE BENEFITS AND STATE 
PENSIONS vol 104 (2014) PARA 236. 

le under the Welfare Reform Act 2007 Pt 1 (ss 1-29): see WELFARE BENEFITS AND STATE 
PENSIONS vol 104 (2014) PARA 252 et seq. 

le under the Welfare Reform Act 2012 Pt 1 (ss 1—43): see WELFARE BENEFITS AND STATE 
PENSIONS vol 104 (2014) PARA 45 et seq. 

Ie for all the forms of civil legal services required to be made available to individuals under the 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 
59) and (in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(а); 
and PARA 4. As to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 

Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 6(2). As to the capital limits for individuals generally see PARA 141. As to the liability to pay 
contributions see PARA 143. A further determination may be made where an individual's 
financial resources have changed: see PARA 145. Provision is made for the supply of information 
as to an applicant's financial resources: see PARAS 164—169. 

See the Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, 
SI 2013/480, reg 6(3), which provides that where the Director is satisfied that the individual is 
properly in receipt, directly or indirectly, of a means-tested benefit ДУ support paid by another 
EU member state that is equivalent to a benefit or support listed in reg 6(2) (see the text and 
notes 1-8), the Director must determine that the individual's financial resources are such that 
the individual is eligible for legal help or legal representation in relation to a matter described in 
the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 Pt 1 para 44 
(cross-border disputes: see PARA 88) without paying (where applicable) any contributions. 

As to the meaning of 'disposable capital' see PARA 141 note 7. Disposable capital is calculated in 
accordance with the Civil Legal Aid (Financial Resources and Payment for Services) 
Regulations 2013, SI 2013/480, regs 30-43 (reg 24 amended by SI 2013/591). 

If the individual's disposable capital exceeds £8,000 the Director must determine that his 
financial resources are such that he is not eligible for civil legal services: Civil Legal Aid 
(Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, reg 6(4)(a). 

If the individual's disposable capital exceeds £3,000 but does not exceed £8,000, the individual 
must pay a contribution out of capital in accordance with the Civil Legal Aid (Financial 
Resources and Payment for Services) Regulations 2013, SI 2013/480, reg 44(3) (see PARA 143): 
reg 6(4)(b). 

See the Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, 
SI 2013/480, reg 6(1), which provides that where the Director is satisfied that the individual is in 
receipt, directly or indirectly, of support provided under the Immigration and Asylum Act 1999 
$ 4 or s 95 (accommodation for persons temporarily admitted and asylum-seekers: see 
IMMIGRATION AND ASYLUM vol 57 (2012) PARAS 242, 338-359), he must determine that the 
individual's financial resources are such that the individual is eligible for legal help in relation to 
any matter described in the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 
Pt 1 paras 24-30 (immigration and asylum: see PARA 79) and Sch 1 Pt 1 para 32(1) (victims of 
trafficking in human beings: see PARA 80), and help at court and legal representation for 
proceedings in the Immigration and Asylum Chamber of the First-tier Tribunal and the 
Immigration and Asylum Chamber of the Upper Tribunal in relation to an appeal or review 
from the Immigration and Asylum Chamber of the First-tier Tribunal. As to the meaning of 
‘legal help’ and the means through which it may be provided see PARA 89. As to the meaning of 
‘help at court’, and the means through help at court may be provided, see РАКА 93. As to the 
legal services comprising *legal representation' see PARA 98. 


145. Change in individual or legal person's financial resources. Where the 
Director of Legal Aid Casework! has determined? that an individual or legal 
person's financial resources are such that he is eligible to receive civil legal aid?, 
and it appears to the Director that the individual's circumstances may have 


changed so that their normal disposable income* may have increased by ап 


amount greater than £60 or decreased by an amount greater than £255, or their 
disposable capital’ may have increased by an amount greater than £7507, the 
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Director must make a further determination in respect of the individual or legal 
person's financial resources? and the contribution (if any) which is? payable!?. In 
the case of an application made by a legal person, the Director is also required to 
make a further determination in these circumstances if he is no longer satisfied 
that the legal person is not able reasonably to obtain from any source sufficient 
means to fund the services in relation to which an application has been таде!'. 
Where the Director has determined"? that the financial resources of an individual 
in receipt of specified welfare benefits are such that the individual is eligible for 
civil legal а4 3, and it appears to the Director that the individual is not, or is no 
longer, properly in receipt, directly or indirectly, of a relevant benefit or support, 
the Director must make a further determination in respect of the individual's 
financial resources, and contribution (if any) which 1514 payable!^. In all of these 
cases, the Director may decide not to make a further determination if he 
considers such a further determination inappropriate, having regard in particular 
to the period during which civil legal aid is likely to continue to be provided to 
the individual or legal person!$. 


1 Аз to the Director see PARA 157. 

2 [е under the Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, 
SI 2013/480, reg 8 (individuals: see PARA 141) or under the Legal Aid (Financial Resources and 
Payment for Services) (Legal Persons) Regulations 2013, SI 2013/512, reg 11 (legal persons: see 
PARA 142). 

3 Те the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
(in exceptional cases) to legal petsoris under Sch 3 para 3 (see PARA 60) (see s 1(2)(a); and 
PARA 4): Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, 
51 2013/480, reg 20(1)(a); Legal Aid (Financial Resources and Payment for Services) (Legal 
Persons) Regulations 2013, SI 2013/512, reg 17(1)(a). As to the meanings of Чера! services' and 
*civil legal services! see PARA 55. 

4  Asto the meaning of ‘disposable income’ see РАКА 141 note 7 (individuals) and PARA 142 note 5 
(legal persons). 

5 Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 20(1)(b)(i); Legal Aid (Financial Resources and Payment for Services) (Legal Persons) 
Regulations 2013, SI 2013/512, reg 17(1)(b)(i). 

6 А to the meaning of ‘disposable capital’ see PARA 141 note 7 (individuals) and PARA 142 note 5 
(legal persons). 

7 Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 20(1)(b)(ii; Legal Aid (Financial Resources and Payment for Services) (Legal Persons) 
Regulations 2013, SI 2013/512, reg 17(1)(b)(ii). 

8 А to the making of determinations see PARAS 141-142. For the power of the Director to require 
information concerning financial resources see PARAS 164, 166. 

9 ]e in accordance with the Civil Legal Aid (Financial Resources and Payment for Services) 
Regulations 2013, SI 2013/480, reg 44, or the Legal Aid (Financial Resources and Payment for 
Services) (Legal Persons) Regulations 2013, SI 2013/512, reg 29: see PARA 143. 

10 Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 20(1); Legal Aid (Financial Resources and Payment for Services) (Legal! Persons) 
Regulations 2013, SI 2013/512, reg 17(1). Further determinations are made in accordance with 
the procedure described in the Civil Legal Aid (Financial Resources and Payment for Services) 
Regulations 2013, SI 2013/480, reg 20(3)-(6) and the Legal Aid (Financial Resources and 
Payment for Services) (Legal Persons) Regulations 2013, SI 2013/512, reg 17(2)-(5). 

11 Legal Aid (Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, 
SI 2013/512, reg 17(1)(b)(iii). 

12 Ie under the Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, 
SI 2013/480, reg 6: see PARA 144. 

13 Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 20(2)(a). Е 

14 Ie in accordance with the Civil Legal Aid (Financial Resources and Payment for Services) 
Regulations 2013, SI 2013/480, reg 44: see PARA 143. 
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15 Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 20(2)(b). 

16 Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 20(7); Legal Aid (Financial Resources and Payment for Services) (Legal Persons) 
Regulations 2013, SI 2013/512, reg 17(6). 


(iii) Waivers of Eligibility Limits 


146.  Multi-party actions of significant wider public interest. Where ап 
application! is made for legal representation? in a multi-party action? which the 
Director of Legal Aid Casework* considers has a significant wider public 
interest’, the Director may, if he considers it equitable to do so, one or both of: 
(1)  disapplying the financial eligibility limits in respect of those services in 
relation to specific issues within the multi-party action’; and 
(2) waive all or part of any contributions? payable’. 


1 As to the meaning of ‘application’ see PARA 141 note 9 (individuals) and PARA 142 note 8 (legal 
persons). 

2 Те pursuant to an application for civil legal aid, that is, the civil legal services required to be 

made available to individuals under the Legal Aid, Sentencing and Pünishment of Offenders 

Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and (in exceptional cases) to legal persons 

under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and PARA 4. As to the meanings of "legal services' 

and ‘civil legal services’ see PARA 55. As to the legal services comprising ‘legal representation’ see 

PARA 98. 

As to the meaning of ‘multi-party action’ see PARA 99 note 13. 

As to the Director see PARA 157. 

As to the meaning of ‘significant wider public interest’ see PARA 110. 

le the eligibility limits set out in the Civil Legal Aid (Financial Resources and Payment for 

Services) Regulations 2013, SI 2013/480, regs 7, 8 (individuals: see PARA 141) or in the Legal 

Aid (Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, 

SI 2013/512, reg 11 (legal persons: see РАКА 142). 

7 Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 9(a); Legal Aid (Financial Resources and Payment for Services) (Legal Persons) 
Regulations 2013, SI 2013/512, reg 12(a). 

8 Ie any contributions payable under the Civil Legal Aid (Financial Resources and Payment for 
Services) Regulations 2013, SI 2013/480, reg 44 or under the Legal Aid (Financial Resources 
and Payment for Services) (Legal Persons) Regulations 2013, SI 2013/512, reg 29 (see PARA 
143). 

9 Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 9(b) Legal Aid (Financial Resources and Payment for Services) (Legal Persons) 
Regulations 2013, SI 2013/512, reg 12(b). 


QN C^ - C29 


147. Inquests. Where an application! is made by an individual for legal help? 
in relation to an inquest? the Director of Legal Aid Casework^ may, if he 
considers it equitable to do so, disapply the financial eligibility limits? in respect 
of the applications. Where an application is made by an individual for an 
exceptional case or wider public interest determination’, the Director may, if he 
considers it equitable to do so, do one or both of disapplying the eligibility 
limits? in respect of the application? and waive all or part of any contributions 
which аге! payable!!. In considering whether to disapply the eligibility limits 
under these provisions the Director must have regard in particular to any 
applicable rights under the right to life provisions!? of the European Convention 
on Human Ком". 


1 As to the meaning of ‘application’ see РАКА 141 note 9, 

2 le pursuant to an application for civil legal aid, that is, the civil legal services required to be 
made available to individuals under the Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and (in exceptional cases) to legal persons 
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under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and PARA 4. As to the meanings of ‘legal services’ 
and ‘civil legal services’ see PARA 55. As to the legal services comprising ‘legal help’ see РАКА 89. 
Ie in relation to any matter described in the Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 Sch 1 Pt 1 para 41 (see PARA 85). 

As to the Director see PARA 157. 

Ie the eligibility limits set out in the Civil Legal Aid (Financial Resources and Payment for 
Services) Regulations 2013, SI 2013/480, regs 7, 8: see PARA 141. 

а Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 10(1). 

Ie determination under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 
s 10(2)(b) (to the extent that it relates to services which consist of advocacy in proceedings at an 
inquest under the Coroners Act 1988 into the death of a member of the family of the individual 
who has made an application) or s 10(4)(c) (exceptional cases: see PARA 59): Civil Legal Aid 
(Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, reg 10(4). As to 
the meaning of ‘advocacy’ see PARA 17 note 3. 

See note 5. 

Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 10(2)(a). 

Те any contributions payable under the Civil Legal Aid (Financial Resources and Payment for 
Services) Regulations 2013, SI 2013/480, reg 44 (see PARA 143). 

Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 10(2)(b). 

Ie the Convention for the Protection of Human Rights and Fundamental Freedoms (Rome, 
4 November 1950; TS 71 (1953); Cmd 8969) (the European Convention on Human Rights) 
art 2 (see RIGHTS AND FREEDOMS vol 88A (2013) PARAS 116-157). 

Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 10(3). dco: m 


148. Cross-border disputes. Where an application for civil legal aid’ is made 
by an individual in relation to a cross-border dispute? the Director of Legal Aid 
Casework? must: 


(1) disapply the relevant financial eligibility limits? if the individual proves 


that they are unable to pay the cost of proceedings in England and 
Wales in relation to the dispute as a result of differences in the cost of 
living between the individual's member state of domicile or habitual 
residence and England and Wales’; and 


(2) waive all or part of any contributions payable$ if and to such extent as 


the individual proves that they are unable to pay them as a result of 
such differences in the cost of living’. 


le an application for the civil legal services required to be made available to individuals under 
the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see 
PARA 59) and (in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see 
s 1(2)(a); and PARA 4. As to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 
As to the meaning of ‘application’ see PARA 141 note 9. 

Je in relation to a matter described in the Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 Sch 1 Pt 1 para 44 (see PARA 88). 

As to the Director see PARA 157. 

Ie the eligibility limits set out in the Civil Legal Aid (Financial Resources and Payment for 
Services) Regulations 2013, SI 2013/480, regs 7, 8: see PARA 141. 

Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 11(1), (2)(a). For these purposes the member state in which an individual is domiciled must 
be determined in accordance with Council Regulation (EC) 44/2001 (ОЈ L12, 16.01.2001, p 1) 
on jurisdiction and the recognition and enforcement of judgments in civil and commercial 
matters (‘the 2000 Brussels Regulation’) art 59, as applied by the Agreement made on 
19 October 2005 between the European Community and the Kingdom of Denmark on 
jurisdiction and the recognition and enforcement of judgments in civil and commercial matters: 
Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 11(3). As to the meanings of ‘England’ and ‘Wales’ see PARA 66 note 4. 
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6 Te any contributions payable under the Civil Legal Aid (Financial Resources and Payment for 
Services) Regulations 2013, SI 2013/480, reg 44 (see PARA 143). 

7 Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 11(2)(b). 


149. Domestic violence and forced marriage. Where an application for civil 
legal aid! is made in respect of legal representation? in a matter involving family 
homes and domestic violence? or forced marriage to the extent that the 
individual is seeking an injunction or other order for protection from harm to the 
person? or committal for breach of any such order$, the Director of Legal Aid 
Casework’ may, if he considers it equitable to do so, disapply the financial 
eligibility limits®. 

1 lean application for the civil legal services required to be made available to individuals under 
the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see 
PARA 59) and (in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see 
s 1(2)(a); and PARA 4. As to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 
As to the meaning of ‘application’ see PARA 141 note 9. 

2 As to the legal services comprising ‘legal representation’ see PARA 98. 

3 lea matter described in the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 
Pt 1 para 11 (see PARA 76). : t ж» 

4 lea matter described in the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 1 
Pt 1 para 16 (see PARA 78). 

5 Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 12(1)(a). 

6 Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 12(1)(b). 

7 Аз to the Director see PARA 157. 

8 Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, 
reg 12(2). The financial eligibility limits are the eligibility limits set out in regs 7, 8: see PARA 
141. 


(6 RECOVERY OF SUMS EXPENDED ON FUNDED WORK 


(i) Statutory Charges 


150. Recovery of costs of civil legal services through charge on recovered 
property. Where civil legal aid! is made available to an individual or legal 
person?: 
(1) апу amounts expended by the Legal Aid Agency? in securing the 
provision of the civil legal aid^; and 
(2) апу other amounts payable by the individual or legal person? in 
connection with the civil legal aid$, 
are to constitute a first charge on any property recovered or preserved” by the 
individual or legal person in proceedings, or in any compromise or settlement of 
a dispute, in connection with which the civil legal aid was provided’, and any 
costs payable to the individual or legal person by another person in connection 
with such proceedings or such a dispute?. The charge so created (referred to as 
the ‘statutory charge'!?) is in favour of the Legal Aid Agency or!! the provider!2, 
and the procedure for enforcing the charge is set out in regulations? 


1 le the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and 
PARA 4. As to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 

2 Те under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1 (ss 1-43): see 
PARA 54. 
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3 Те except to the extent that they are recovered by other means: Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 s 25(2)(a) (see also Sch 3 para 7 (application and 
modification for legal persons: see PARA 60)). The Legal Aid Agency is the body established by 
the Lord Chancellor for the purpose of providing civil and criminal legal aid and advice in 
England and Wales: see PARAS 155-157. 

4 Тера! Aid, Sentencing and Punishment of Offenders Act 2012 s 25(2)(a). 

5 Ге under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 23 or s 24 (liability 

to make contributions: see PARA 143). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 25(2)(b). 

7 Те whether the property is recovered or preserved for the individual or legal person or another 
person: Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 25(1)(a). Property 
‘recovered or preserved’ means an asset which had been in issue between the parties in the 
proceedings and has either been recovered by the claimant if it has been the subject of a 
successful claim or preserved to the respondent if the claim has failed: see Hanlon v Law Society 
[1981] AC 124, [1980] 2 АП ЕК 199, HL, in particular at 176-182, 187-188 and 189-192 and 
at 206-210, 213-214 and 215-217. The expression ‘recovered or preserved’ is the same as that 
used in connection with the making of charging orders under the Solicitors Act 1974: see s 73; 
and LEGAL PROFESSIONS vol 66 (2015) PARA 783. The charge may apply if a party recovers 
possession even if title to the property was never in issue: see Curling v Law Society [1985] 
1 АЦ ER 705, [1985] 1 WLR 470, CA. 

Where a determination in relation to which a certificate was issued under the Civil Legal Aid 
(Procedure) Regulations 2012, SI 2012/3098, is withdrawn, the statutory charge applies to 
property recovered or preserved by, or costs payable to, the legally aided party (or their personal 
representatives, trustee in bankruptcy or the Official Receiver) after the withdrawal of the 
determination in the proceedings or dispute in relation to which the determination was made: 
Civil Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503, reg 10. ‘Legally aided party’ 
means an individual or legal person to whom civil legal services have been made available under 
the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1 (ss 1-43): Civil Legal Aid 
(Statutory Charge) Regulations 2013, SI 2013/503, reg 2(1). 

Where the statutory charge is in favour of the Legal Aid Agency and money recovered by a 
legally aided party in relevant proceedings is ordered to be paid into or remain in court and 
invested for the benefit of that party, the statutory charge applies only to such amount of that 
money as in the opinion of the Agency will be necessary to safeguard the Agency's interests, and 
the Agency must notify the court in writing of the amount of money to which the statutory 
charge applies: reg 11. For the operation of the solicitors' lien on money paid out of court see Re 
Wadsworth, Rhodes v Sugden (1885) 29 ChD 517; Най v Hall [1891] P 302, CA; Wardell v 
Trenoutth (1879) 8 PR 142 (Can); and as to the solicitors’ lien see Halvanon Insurance Co Ltd 
v Central Reinsurance Corpn [1988] 3 АП ER 857, [1988] 1 WLR 1122. 

8 Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 25(1)(a). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 25(1)(b). 

10 Civil Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503, reg 2(1). For the scope of the 
power to make regulations about the statutory charge see the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 s 25(3)-(6), Sch 3 para 7. 

11 Ie where the Civil Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503, reg 4(3) (see 
PARA 151) applies, and no certificate has been issued under the Civil Legal Aid (Procedure) 
Regulations 2012, SI 2012/3098, in connection with the same proceedings or dispute: Civil 
Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503, reg 7(2). 

12 Civil Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503, reg 7(1), (2). As to the 
meaning of ‘provider’ see PARA 60 note 10. 

13 See the Civil Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503, regs 12-25. 
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151. Calculation of the statutory charge. The amount of the statutory charge! 
does not as a rule include the cost to the Legal Aid Agency? of providing the 
following forms of civil legal services?: 
(1) legal help’; 
) Бар at court’; 
) family help (lower)5; 
) family mediation’; or 
) help with family mediation’. 


(2 
(3 
(4 
(5 
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Where a legally aided party? receives family help (higher)? or legal 
representation!!, the amount of the statutory charge includes the cost to the 
Legal Aid Agency of providing legal help, help at court, family help (lower) or 
help with family mediation, where made available, in connection with the same 
proceedings or dispute'*, Where the cost of providing family help (lower) 
exceeds the amount which would otherwise have qualified for the standard fee’, 
the amount of the statutory charge includes the cost of providing legal help and 
family help (lower) to the extent that those costs exceed that amount; and any 
disbursements!^. The amount of the statutory charge does not include any 
settlement fee!? paid in relation to family proceedings!6. 


1 As to the meaning of ‘statutory charge’ see РАКА 150. 

2 The Legal Aid Agency is the body established by the Lord Chancellor for the purpose of 
providing civil and criminal legal aid and advice in England and Wales: see PARAS 155-157. 

3 As to the meanings of ‘legal services’ and ‘civil legal services’ see PARA 55. 

4 Civil Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503, reg 4(1)(a). As to the 
meaning of ‘legal help’ and the means through which it may be provided see PARA 89. 

5 Civil Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503, reg 4(1)(b). As to the 
meaning of ‘help at court’ and the means through which it may be provided see PARA 93. 

6 Civil Legal Aid (Statutory Charge) Regulations 2013, SI 2013/5036гев 4(1)(с). As to the 
meaning of ‘family help (lower)’ and the means through which it may be provided see PARA 95. 

7 Civil Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503, reg 4(1)(d). As to the legal 
services comprising ‘family mediation’ and ‘help with family mediation’ see РАКА 91. 

8 Civil Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503, reg 4(1)(e). 

As to the meaning of ‘legally aided party’ see PARA 150 note 7. 

10 As to the meaning of ‘family help (higher)! and the means through which it may be provided see 
PARA 96. 

11 As to the legal services comprising ‘legal representation’ see PARA 98. 

12 Civil Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503, reg 4(2). 

13 Те the fee set out in the Civil Legal Aid (Remuneration) Regulations 2013, SI 2013/422: Civil 
Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503, reg 4(5). 

14 Civil Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503, reg 4(3). 

15 Те the fee set out in the Civil Legal Aid (Remuneration) Regulations 2013, SI 2013/422: Civil 
Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503, reg 4(5). 

16 Civil Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503, reg 4(4). ‘Family 
proceedings' means: (1) any matter which is described in any of the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 Sch 1 Pt 1 para 1 (care, supervision and protection of 
children: see PARA 65), para 9 (inherent jurisdiction of the High Court in relation to children and 
vulnerable adults: see PARA 70) (to the extent that the matter relates to a child or a vulnerable 
adult, but only to the extent that the matter arises out of a family relationship), para 10 
(unlawful removal of children: see PARA 66), para 11 (family homes and domestic violence: see 
PARA 76), para 12 (victims of domestic violence and family matters: see PARA 76), para 13 
(protection of children and family matters: see PARA 65), para 14 (mediation in family disputes: 
see PARA 76), para 15 (children who are parties to family proceedings: see PARA 76), para 16 
(forced marriage: see PARA 78), para 17 (EU and international agreements concerning children: 
see PARA 67), or para 18 (EU and international agreements concerning maintenance: see PARA 
68); or (2) a matter arising out of a family relationship in respect of which the Director has 
made an exceptional case determination under s 10 (exceptional cases: see PARA 59) and which 
is under a family enactment or under the Trusts of Land and Appointment of Trustees Act 1996 
(see TRUSTS AND POWERS): Civil Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503, 
reg 2(1). As to the meanings of ‘family relationship’ and ‘family enactment’ see PARAS 70 note 7, 
76 note 4. ‘Child’ means an individual under the age of 18: reg 2(1). 


152. Exceptions to the statutory charge. The statutory charge! does not apply 
to the following property recovered or preserved by a legally aided party?: 

(1) any periodical payment of maintenance?; 

(2) certain sums ordered to be paid* in family proceedings?; 

(3) half of any redundancy payment; or 
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(4) any sum, payment or benefit which by virtue of any provision of, or 
made under, an Act of Parliament cannot be assigned or charged”. 
Where the legally aided party is an individual? the statutory charge also does 
not apply? to his clothes or household furniture!?, the implements of his trade!! 
or, where the charge is in favour of a provider!?, to the legally aided party's main 
or only dwelling??. 
The following amounts do not constitute a charge on any property recovered 
or preserved by a legally aided раггу!“: 
(a) costs incurred by a provider as a result of fulfilling the provider's 
statutory obligations to a legally aided party with a disability!^; and 
(b) where a determination in relation to which a certificate is withdrawn 
(but not revoked!$) the cost of assessment proceedings!” other than the 
cost of drawing up a bill for the purpose of those proceedings!’ 
The following amounts do not constitute a charge on any costs payable to a 
legally aided party under a legally aided party's costs order or costs agreement!*: 
(i) any contribution owed? by the legally aided party?!; and 
(ii) legal aid only costs?. 


1 As to the meaning of ‘statutory charge’ see PARA 150. 

2 Te recovered or preserved by a legally aided party in proceedings in connection with which civil 
legal services have been made available to the legally aided party (‘relevant proceedings’) or in 
any compromise or settlement of a dispute in connection with which civil legal services have 
been made available to the legally aided party (‘relevant dispute’): Civil Legal Aid (Statutory 
Charge) Regulations 2013, SI 2013/503, regs 2(1), 5(1). As to the meanings of "legal services' 
and ‘civil legal services’ see PARA 55. As to the meaning of ‘legally aided party’ see PARA 150 
note 7. 

3 Civil Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503, reg 5(1)(a). ‘Maintenance’ 
means money or money's worth paid towards the support of a former partner, child or other 
person for whose support the payer has previously been responsible or has made payments; and 
‘partner’ means: (1) a legally aided party's spouse or civil partner, from whom the party is not 
separated due to a breakdown in the relationship which is likely to be permanent; (2) a person 
with whom the legally aided party lives as a couple; or (3) a person with whom the legally aided 
party ordinarily lives as a couple, from whom the party is not separated due to a breakdown in 
the relationship which is likely to be permanent: Civil Legal Aid (Statutory Charge) 
Regulations 2013, SI 2013/503, reg 2(1). Only genuine maintenance payments are exempt under 
these provisions: see Stewart v Law Society |1987] 1 FLR 223; Watkinson v Legal Aid Board 
[1991] 2 АП ЕК 953, [1991] 1 WLR 419, СА; cf Hewitt v Hewitt (5 February 1985, 
unreported), CA (all decided under previous legislation). As to the meaning of ‘child’ in this 
context see PARA 151 note 16. 

4 Те any sum or sums order to be paid under the Matrimonial Causes Act 1973 s 25B(4) (pensions: 
see MATRIMONIAL AND CIVIL PARTNERSHIP LAW vol 72 (2009) РАКА 485) or s 25C (pensions: 
lump sums: see MATRIMONIAL AND CIVIL PARTNERSHIP LAW vol 72 (2009) PARA 486), the 
Inheritance (Provision for Family and Dependants) Act 1975 s 5 (interim orders: see WILLS AND 
INTESTACY vol 103 (2010) PARA 603), the Family Law Act 1996 Pt 4 (ss 30-63) (family homes 
and domestic violence: see MATRIMONIAL AND CIVIL PARTNERSHIP LAW vol 72 (2009) PARA 285 
et seq), or the Civil Partnership Act 2004 Sch 5 para 25(2) or 26 (financial relief in the High 
Court or a County Court etc: see MATRIMONIAL AND CIVIL PARTNERSHIP LAW vol 72 (2009) 
PARAS 485, 486): Civil Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503, 
reg S(1)(b)(i)-(1v). 

5 Civil Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503, reg 5(1)(b). 

6 Civil Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503, reg 5(1)(c). ‘Redundancy 
payment’ means a redundancy payment within the meaning of the Employment Rights Act 1996 
Pt 11 (ss 135-181) (redundancy payments etc: see EMPLOYMENT vol 41 (2014) PARA 836): Civil 
Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503, reg 5(1)(c). 

7 Civil Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503, reg 5(1)(d). 

8 Те where the legally aided party is not a legal person: Civil Legal Aid (Statutory Charge) 
Regulations 2013, SI 2013/503, reg 5(4). 

9 Te except where the Legal Aid Agency considers that there are exceptional circumstances, having 
regard in particular to the value or quantity of the items concerned: Civil Legal Aid (Statutory 
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Charge) Regulations 2013, SI 2013/503, reg 5(2). The Legal Aid Agency is the body established 
by the Lord Chancellor for the purpose of providing civil and criminal legal aid and advice in 
England and Wales: see PARAS 155-157. 

10 Civil Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503, reg 5(2)(a). 

11 Civil Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503, reg 5(2)(b). 

12 Те by virtue of the Civil Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503, reg 7 (see 
PARA 150). As to the meaning of ‘provider’ see PARA 60 note 10. 

13 Civil Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503, reg 5(3). 

14 See note 2. 

15 Civil Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503, reg 6(1)(a). ‘Disability’ 
means a disability within the meaning of the Equality Act 2010 (see s 6; and DISCRIMINATION 
vol 33 (2013) PARA 50): Civil Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503, 
reg 6(1)(a). 

16 For these purposes ‘revoked’ means that a determination has been withdrawn in circumstances 
in which the Director has exercised the power to revoke the determination under the Civil Legal 
Aid (Procedure) Regulations 2012, SI 2012/3098: Civil Legal Aid (Statutory Charge) 
Regulations 2013, SI 2013/503, reg 6(3). As to the effect of a revocation see PARA 129 note 10. 

17 Ie under CPR Pt 47 (procedure for detailed assessment of costs and default provisions: see CIVIL 
PROCEDURE vol 12 (2009) PARA 1779 et seq) or under the Supreme Court Rules 2009, 
SI 2009/1603, Pt 7 (fees and costs): Civil Legal Aid (Statutory Charge) Regulations 2013, 
SI 2013/503, reg 6(1)(b)(i), (ii). 

18 Civil Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503,*reg-6(1)(b). 

19 ‘Legally aided party's costs order’ and ‘legally aided party's costs agreement’ mean, respectively, 
an order and an agreement that another party to relevant proceedings or a relevant dispute pay 
all or part of the costs of the legally aided party: Civil Legal Aid (Statutory Charge) 
Regulations 2013, SI 2013/503, reg 2; Civil Legal Aid (Costs) Regulations 2013, SI 2013/611, 
reg 2(1). 

20 Ie under the Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, 
SI 2013/480. 

21 Civil Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503, reg 6(2)(a). 

22 Civil Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503, reg 6(2)(b). ‘Legal aid only 
costs’ means those costs described as such under whichever of the following contracts between 
the Legal Aid Agency and the provider governs the provision of the civil legal services in the 
relevant proceedings or relevant dispute: the 2010 Standard Civil Contract; the 2013 Standard 
Civil Contract; the 2013 Individual Case Contract (High Cost Civil); the 2013 Individual Case 
Contract (Civil); the 2014 Standard Civil Contract; or the 2014 Standard Civil Contract 
(Welfare Benefits): Civil Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503, reg 2(1) 
(amended by SI 2014/1824). 


153. Waiver of the statutory charge. The Legal Aid Agency!, where it 
considers it equitable to do so, may waive all or part of the amount of the 
statutory charge? if the Director of Legal Aid Casework? was satisfied, in 
determining that a legally aided party* qualified for legal representation?, that 
the proceedings had a significant wider public interest$, and the Director in 
making the determination took into account that there were other claimants or 
potential claimants who might benefit from the proceedings". 

Where the statutory charge is in favour of the provider’, the Legal Aid Agency 
may grant the provider authority, whether in individual cases or generally, to 
waive all or part of the amount of the statutory charge where its enforcement 
would cause grave hardship or distress to a legally aided party? or be 
unreasonably difficult because of the nature of the property!?. 


1 The Legal Aid Agency is the body established by the Lord Chancellor for the purpose of 
providing civil and criminal legal aid and advice in England and Wales: see PARAS 155-157. 
Аз to the meaning of ‘statutory charge’ see PARA 150. 

As to the Director see PARA 157. 

As to the meaning of ‘legally aided party’ see PARA 150 note 7. 

As to the legal services comprising ‘legal representation’ see PARA 98, 

Civil Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503, reg 9(1)(a). As to the 
meaning of 'significant wider public interest see PARA 110. 
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7 Civil Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503, reg 9(1)(b). 
8 As to the meaning of ‘provider’ see PARA 60 note 10. 

9 Civil Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503, reg 8(a). 
10 Civil Legal Aid (Statutory Charge) Regulations 2013, SI 2013/503, reg 8(b). 


(1) Costs and Cost Protection 


154. ‘Cost protection’. Where an individual or legal person is in receipt of 
civil legal aid!, any costs ordered against him? must not exceed the amount (if 
any) which it is reasonable for the individual or legal person to pay having 
regard to all the circumstances, including the financial resources of all of the 
parties to the proceedings? and their conduct in connection with the dispute to 
which the proceedings relatet. The limit on costs awarded against a legally aided 
party? pursuant to this requirement is referred to as ‘cost protection'. Provision 
is made in connection with the scope of the cost protection provisions? and in 
connection with the circumstances in which a costs orders may be made against 
or in favour of a legally aided рату“. 


1 Те the civil legal services required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 9 (see PARA 56) or s 10 (see PARA 59) and 
(in exceptional cases) to legal persons under Sch 3 para 3 (see PARA 60): see s 1(2)(a); and 
PARA 4. As to the meanings of ‘legal services’ and ‘civil legal services’ see РАКА 55. 

In the context of the legal aid system that previously operated under the Access to Justice 
Act 1999 Pt 1 (ss 1-26) (repealed) (see PARA 2), it was held that where a legally aided person's 
solicitors ceased to act, without another firm being retained on legal aid terms, and that fact was 
communicated to the opposing party, then from that moment the litigant ceased to be a legally 
aided person and was liable to pay costs: see Mohamadi v Shellpoint Trustees Ltd [2009] 
EWHC 1098 (Ch), [2010] 1 All ER 433, [2009] All ER (D) 219 (May). 

2 Те costs ordered against an individual or legal person in proceedings for the purposes of which 

civil legal services are made available to the individual or legal person under the Legal Aid, 

Sentencing and Punishment of Offenders Act 2012 Pt 1 (ss 1-43) (‘relevant proceedings’), or if 

such services are made available to the individual or legal person under Pt 1 for the purposes of 

only part of proceedings, that part of the proceedings: s 26(2) (see also Sch 3 para 7 (application 

and modification for legal persons: see PARA 60)). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 26(1)(a). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 26(1)(b). See eg Jones v 

Congregational and General Insurance plc [2003] EWHC 1027 (QB), [2003] 1 WLR 3001, 

[2003] All ER (D) 322 (Jun) (decided in the context of the legal aid system that previously 

operated under the Access to Justice Act 1999 Pt 1 (see note 1)) (obtaining of legal aid was 

founded upon the claimants’ arson in aid of a fraudulent claim upon the defendant insurers; it 

was held that cost protection was not available and the order that the claimants should pay the 

defendant's costs on an indemnity basis had to take effect as if the claimants were not funded 
ersons). 

5 gene aided party! means an individual or legal person to whom, in relation to relevant 
proceedings, civil legal services have been made available under the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 Pt 1: Civil Legal Aid (Costs) Regulations 2013, SI 2013/611, 
reg 2(1). 

6 Civil Legal Aid (Costs) Regulations 2013, SI 2013/611, reg 2(1). 

7 See the Civil Legal Aid (Costs) Regulations 2013, SI 2013/611, regs 5-8. For the scope of the 
power to make regulations relating to cost protection see the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 s 26(3)-(9), Sch 3 para 7. 

8 бее the Civil Legal Aid (Costs) Regulations 2013, SI 2013/611, regs 9-21; and see also Nolan v 
C © C Marsball Ltd [1954] 2 ОВ 42, [1954] 1 АП ER 328, CA (approved in Bloomfield v 
British Transport Commission [1960] 2 ОВ 86, [1960] 2 All ER 54n, CA (amount of damages 
awarded)); Godfrey v Smitb [1955] 2 All ER 520, [1955] 1 WLR 692 (unsuccessful assisted 
person supported by Motor Insurers’ Bureau); Carr v Boxall [1960] 1 All ER 495, [1960] 
1 WLR 314 (where only partial payment out was ordered to Ше assisted person pending the 
ascertainment of his liability for costs); Blatcher v Heaysman [1960] 2 All ER 721, [1960] 
1 WLR 663, CA; Cope v United Dairies (London) Ltd [1963] 2 ОВ 33, [1963] 2 All ER 194; 
Crystall v Стузта [1963] 2 АП ЕК 330, [1963] 1 WLR 574, CA; Mercantile Credit Co Ltd v 
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Cross [1965] 2 ОВ 205, [1965] 1 АП ER 577, CA; Cook v 5 [1967] 1 АП ER 299, sub nom 
Cook v Swinfen [1967] 1 WLR 457, CA (charge of legal aid fund on damages); Sinfield v Sweet 
[1967] 3 All ER 479, [1967] 1 WLR 1489; Pettitt v Pettitt [1968] 1 All ER 1053, [1968] 1 WLR 
443, CA (on appeal [1970] AC 777, [1969] 2 All ER 385, HL); Lockley v National Blood 
Transfusion Service [1992] 2 All ER 589, [1992] 1 WLR 492, CA; Hill v Bailey [2003] EWHC 
2835 (Ch), [2004] 1 All ER 1210, (2004) Times, 5 January (following Lockley v National Blood 
Transfusion Service); К (on the application of Burkett) v Hammersmith and Fulham London 
Borough Council [2004] EWCA Civ 1342, [2005] JPL 525, [2004] All ER (D) 186 (Oct); 
Re B (Detailed Assessment of Costs) [2005] EWCA Civ 779, [2005] 4 Costs LR 675, [2005] АП 
ER (D) 409 (May). All these cases were decided under earlier legislation. 


163 E Administration Para 155. 


4. ADMINISTRATION 
(1) PRINCIPAL ADMINISTRATIVE BODIES 


155. The Lord Chancellor. In addition to his duty to secure that legal aid is 
made available! the Lord Chancellor? may secure the provision of general 
information about the law and the legal system? and information about the 
availability of advice about, and assistance in connection with, the law and the 
legal system^. He may also set and monitor standards in relation to services made 
available? in connection with the provision of legal aid® and must publish a code 
of conduct? to be observed by civil servants and other employees of bodies 
established and maintained for the purpose of administering the legal aid 
system?. The Lord Chancellor may do anything which is calculated to facilitate, 
or is incidental or conducive to, the carrying out of his functions?, and may make 
such arrangements as he considers appropriate for the purposes of carrying out 
those functions!?, 

Certain statutory functions of the Lord Chancellor!! may be exercised by, or 
by an employee of, a person authorised? for that purpose by the 
Lord Chancellor??. 


1 See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 1(1), (2); and 
PARAS 1, 3, 4. 

2 As to the office of Lord Chancellor see CONSTITUTIONAL AND ADMINISTRATIVE LAW vol 20 

(2014) PARAS 255-262. Nothing ш tHe Legal Aid, Sentencing and Punishment of Offenders 

Act 2012 Pt 1 (ss 1-43) affects the powers that the Lord Chancellor has otherwise than under 

Pt 1: s 1(5). Pursuant to Pt 1 the Lord Chancellor may make different arrangements, in 

particular, in relation to different areas in England and Wales, different descriptions of case, and 

different classes of person: s 2(5). The Lord Chancellor's functions relating to the civil and 
criminal legal aid and advice in England and Wales are in general exercised by the Legal Aid 

Agency: see PARA 157. As to the meanings of ‘England’ and ‘Wales’ see PARA 66 note 4. 

The Lord Chancellor is to be treated as a corporation sole for all purposes relating to the 
acquisition, holding, management and disposal of property and interests in property under Pt 1 
(s 37(3)(a)) and for all other purposes relating to his functions in connection with legal aid and 
other functions under Pt 1 (s 37(3)(b)) An instrument in connection with the acquisition, 
holding, management or disposal by the Lord Chancellor of property or an interest in property 
under Pt 1 or for a purpose mentioned in s 37(3)(b) may be executed on the Lord Chancellor's 
behalf by a person authorised by the Lord Chancellor for that purpose: s 37(4). Any such 
instrument purporting to have been executed by the Lord Chancellor or on his behalf is to be 
received in evidence and, unless the contrary is proved, to be treated as having been so executed: 
9 И) 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 1(3)(a). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 1(3)(b). 

Ie under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 3(1). Pursuant to this the 

Lord Chancellor may make arrangements for the accreditation of service providers: see 

s 3(2)-(5); and PARA 158. 

7 The code must include duties to avoid discrimination (Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 5 29(2)(a)), duties to protect the interests of the individuals or legal persons 
for whom services are provided (s 29(2)(b)), duties to courts and tribunals (s 29(2)(c)), duties to 
avoid conflicts of interest (5 29(2)(d)), duties of confidentiality (s 29(2)(e)), and duties on 
persons who are members of a professional body to comply with the rules of the body 
(s 29(2)(£)). See also Sch 3 para 9(3) (application and modification for legal persons: see PARA 
20)). At the date at which this volume states the law no code of conduct had been published. 

8 Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 29(1). The code of conduct must 
be observed by civil servants and employees of a body established and maintained by the 
Lord Chancellor, when providing services to an individual or legal person under arrangements 
made for the purposes of Pt 1: s 29(1). The body so established is the Legal Aid Agency: see 
PARA 156. The Lord Chancellor must lay the code, and any revision of the code, before 
Parliament: s 29(3). 
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le his functions under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1: 
s 1(4). 


Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 2(1). The Lord Chancellor may, 
in particular, make arrangements by making grants or loans to enable persons to provide 
services or facilitate the provision of services (s 2(2)(a)), making grants or loans to individuals to 
enable them to obtain services (s 2(2)(b)), and establishing and maintaining a body to provide 
services or facilitate the provision of services (s 2(2)(c)). Pursuant to the power conferred by 
s 2(2)(c) the Lord Chancellor has established the Legal Aid Agency: see PARA 156. 


Ie the function of securing the provision of information under the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 s 1(3) (see the text and notes 1—4), the function of setting 
and monitoring standards under s 3 (see PARA 158), and any function of the Lord Chancellor 
under: the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098; the Criminal Legal Aid 
(General) Regulations 2013, SI 2013/9; the Civil Legal Aid (Remuneration) Regulations 2013, 
SI 2013/422; the Criminal Legal Aid (Remuneration) Regulations 2013, SI 2013/435; the 
Criminal Legal Aid (Contribution Orders) Regulations 2013, SI 2013/483; the Criminal Legal 
Aid (Recovery of Defence Costs Orders) Regulations 2013, SI 2013/511; the Criminal Legal Aid 
(Determinations by a Court and Choice of Representative) Regulations 2013, SI 2013/614; the 
Criminal Legal Aid (Motor Vehicle Orders) Regulations 2013, SI 2013/1686. 


An authorisation given for the purposes of the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 s 5 and regulations made thereunder (see the text and note 13; and PARA 
157) may provide that a function may be exercised wholly or to a limited extent, generally or in 
particular cases or areas, or unconditionally or subject to conditions: s 5(7). In the case of an 
authorisation given for the purposes of regulations made under s 5, s 5(7) is subject to the 
provisions of the regulations: s 5(8). An authorisation given for the purposes of s 5 and 
regulations made thereunder may specify its duration, may specify or describe the authorised 
person, may be varied or revoked at any time by the person who gave it, and does not prevent 
the Lord Chancellor, the Director of Legal Aid Casework or another person from exercising the 
function to which the authorisation relates: s 6(1), (6). Anything done or omitted to be done by 
or in relation to a person authorised under s 5(1) or regulations under s 5(2) (or an employee of 
Such a person) in, or in connection with, the exercise or purported exercise of the function 
concerned is to be treated for all purposes as done or omitted to be done by the 
Lord Chancellor: s 6(2). Anything done or omitted to be done Бу or in relation to a person 
authorised under s 5(3) or regulations under s 5(4) (or an employee of such a person) in, or in 
connection with, the exercise or purported exercise of the function concerned is to be treated for 
all purposes as done or omitted to be done by the Director: s 6(3). Section 6(2), (3) do not affect 
the rights and liabilities of the authorised person or the Lord Chancellor under any 
arrangements made between them, do not prevent any civil proceedings which could otherwise 
be brought by or against the authorised person (or an employee of that person) from being 
brought, do not apply for the purposes of criminal proceedings brought in respect of anything 
done or omitted to be done by the authorised person (or an employee of that person), and do 
not make the Lord Chancellor or the Director liable under the Human Rights Act 1998 s 6 (see 
RIGHTS AND FREEDOMS vol 88A (2013) PARAS 23-24) in respect of any act or omission of an 
authorised person if the act or omission is of a private nature: Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 s 6(4). Where an authorisation given for the purposes of s 5 
or regulations thereunder is revoked, and at the time of the revocation so much of any contract 
made between the authorised person and the Lord Chancellor as relates to the exercise of the 
function is subsisting, the authorised person is entitled to treat the contract as repudiated by the 
Lord Chancellor (and not as frustrated by reason of the revocation): s 6(5). 


Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 5(1)(a), (b), (2); Civil Legal Aid 
(Procedure) Regulations 2012, SI 2012/3098, reg 12; Criminal Legal Aid (General) 
Regulations 2013, SI 2013/9, reg 4; Civil Legal Aid (Remuneration) Regulations 2013, 
SI 2013/422, reg 4; Criminal Legal Aid (Remuneration) Regulations 2013, SI 2013/435, 
reg 2(3); Criminal Legal Aid (Contribution Orders) Regulations 2013, SI 2013/483, reg 3; 
Criminal Legal Aid (Recovery of Defence Costs Orders) Regulations 2013, SI 2013/511, reg 3; 
Criminal Legal Aid (Determinations by a Court and Choice of Representative) 
Regulations 2013, 51 2013/614, reg 3; Criminal Legal Aid (Motor Vehicle Orders) 
Regulations 2013, SI 2013/1686, reg 3. Regulations under the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 s 5(2) may provide that a function may be exercised wholly 
or to a limited extent, generally or in particular cases or areas, and unconditionally or subject to 
conditions: s 5(6). 
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156. The Legal Aid Agency The Legal Aid Agency is a non-statutory 
executive agency of the Ministry of Justice, established by the Lord Chancellor! 
for the purpose of providing civil and criminal legal aid? and advice in England 


and Wales?. The Agency has replaced the Legal Services Commission, which? has 
been abolished“. 


1 Ie pursuant to the Lord Chancellor's power under the Legal Aid, Sentencing and Punishment of 

Offenders Act 2012 s 2(1), (2)(c) (see PARA 155) to establish and maintain a body to provide 

services or facilitate the provision of services. Employees of the Agency are not subject to the 

direction of the Lord Chancellor when providing services to an individual or legal person under 

arrangements made for the purposes of Pt 1 (ss 1-43) (s 29(4)), but are required to observe the 

Code of Practice issued by the Lord Chancellor (see PARA 155). 

See PARAS 1, 3, 4. 

As to the meanings of ‘England’ and ‘Wales’ see РАКА 66 note 4. 

Ie pursuant to the transition from the operation of the Access to Justice Act 1999 Pt 1 (repealed) 

to the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1 detailed in PARA 2. 

5 See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 38; and for transitional 
provisions relating to the transition from the Legal Services Commission to the Legal Aid 
Agency see Sch 4. 
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157. The Director of Legal Aid Casework. The Lord Chancellor! must 
designate a civil servant? as the Director of Legal Aid Casework (‘the Director’)? 
and must make arrangements for the provision to the Director by civil servants 
or other persons (or both) of such assistance as the Lord Chancellor considers 
appropriate. The Director must comply with directions given by the 
Lord Chancellor about the carryiríg out of the Director's functions? and have 
regard to guidance given by the Lord Chancellor about the carrying out of those 
functions®. The Director is required? to prepare an annual report for the financial 
year?. 

A statutory function of the Director? may be exercised by, or by an employee 
of, a person authorised!? for that purpose by the Director! !. 


1 For the general functions of the Lord Chancellor see PARA 155. 

2 Service as the Director of Legal Aid Casework is service in the civil service of the State: Legal 
Aid, Sentencing and Punishment of Offenders Act 2012 s 37(2). 

3 Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 4(1). The Director is to carry out 

the functions of the office on behalf of the Crown: s 37(1). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 4(2). 

Ie under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1 (ss 1-43). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 4(3). The Lord Chancellor must 

not give a direction or guidance about the carrying out of the Director's functions in relation to 

an individual case and must ensure that the Director acts independently of the Lord Chancellor 
when applying a direction or guidance under s 4(3) in relation to an individual case: s 4(4). The 

Lord Chancellor must publish any directions and guidance given under s 4: s 4(5). Directions 

and guidance under s 4 may be revised or withdrawn from time to time: s 4(6). 

A direction given by the Lord Chancellor under s 4 about the carrying out of the Director's 
functions may, in particular, require the Director to authorise, or not to authorise, a person to 
carry out a function specified in the direction, or to authorise, or not to authorise, a person 
specified, or of a description specified, in the direction to carry out such a function: s 5(5). See 
further as to delegation the text and notes 9-11. 

7 Те as soon as reasonably practicable after the end of each financial year, that is, each period of 
12 months commencing 1 April 2104: Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 s 7(1), (5). 

8 Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 7(1). The annual report must 
state how the Director has carried out the functions of the office in the financial year: s 7(2). The 
Director must send a copy of the report to the Lord Chancellor (s 7(3)), who must lay the copy 
of the report before Parliament.and arrange for it to be published (s 7(4)). 

9 Теа function of the Director under the Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 Pt 1 (ss 1-43); the Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098; the 
Criminal Legal Aid (General) Regulations 2013, SI 2013/9; the Civil Legal Aid (Merits Criteria) 
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Regulations 2013, $1 2013/104; the Criminal Legal Aid (Remuneration) Regulations 2013, 
SI 2013/435; the Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471; the 
Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480; 
the Criminal Legal Aid (Contribution Orders) Regulations 2013, SI 2013/483; the Civil Legal 
Aid (Statutory Charge) Regulations 2013, SI 2013/503; the Criminal Legal Aid (Recovery of 
Defence Costs Orders) Regulations 2013, SI 2013/511; the Legal Aid (Financial Resources and 
Payment for Services) (Legal Persons) Regulations 2013, SI 2013/512; the Civil Legal Aid 
(Costs) Regulations 2013, SI 2013/611; the Criminal Legal Aid (Determinations by a Court and 
Choice of Representative) Regulations 2013, SI 2013/614. 
10 In connection with the content and effect of authorisations see PARA 155 note 12. 


11 Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 5(3), (4); Civil Legal Aid 
(Procedure) Regulations 2012, SI 2012/3098, reg 12 (noting, in relation to certain functions 
under those regulations which may not be delegated, reg 39(3)); Criminal Legal Aid (General) 
Regulations 2013, SI 2013/9, reg 4; Civil Legal Aid (Merits Criteria) Regulations 2013, 
SI 2013/104, reg 3; Criminal Legal Aid (Remuneration) Regulations 2013, SI 2013/435, 
reg 2(3); Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, reg 3; Civil 
Legal Aid (Financial Resources and Payment for Services) Regulations 2013, SI 2013/480, reg 3; 
Criminal Legal Aid (Contribution Orders) Regulations 2013, SI 2013/483, reg 3; Civil Legal Aid 
(Statutory Charge) Regulations 2013, SI 2013/503, reg 3; Criminal Legal Aid (Recovery of 
Defence Costs Orders) Regulations 2013, SI 2013/511, reg 3; Legal Aid (Financial Resources 
and Payment for Services) (Legal Persons) Regulations 2013, SI 2013/512, reg 3; Civil Legal Aid 
(Costs) Regulations 2013, SI 2013/611, reg 4; Criminal Legal Aid (D&terminations by a Court 
and Choice of Representative) Regulations 2013, SI 2013/614, reg 3. Regulations under Legal 
Aid, Sentencing and Punishment of Offenders Act 2012 s 5(4) may provide that a function may 
be exercised wholly or to a limited extent, generally or in particular cases or areas, and 
unconditionally or subject to conditions: s 5(6). In connection with delegation under these 
provisions see further Lord Chancellor’s Guidance Under Section 4 of the Legal Aid, Sentencing 
and Punishment of Offenders Act 2012 (June 2014) para 2. 


(2) PROVIDERS OF LEGALLY AIDED WORK 


158. Accreditation of providers. The Legal Aid Agency! may? make 
arrangements for the accreditation of persons providing, or wishing to provide, 
services relating to the provision of legal aid?. Arrangements for accreditation 
must include arrangements for monitoring services provided by accredited 
persons* and arrangements for withdrawing accreditation where the services 
provided are ипзапз асгогу?. Charges relating to accreditation may be ипрозедб. 


1 The Legal Aid Agency is the body established by the Lord Chancellor for the purpose of 
providing civil and criminal legal aid and advice in England and Wales: see PARAS 155-157. 


2 le pursuant to the power to set and monitor standards in relation to services made available 
under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1 (ss 1—43): see PARA 
USS, 


3 Te under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1. Accreditation 
may be by the Legal Aid Agency or persons authorised: see s 3(2); and PARA 155. 

4 Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 3(3)(a). 

5 Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 3(3)(b). 


6 The Legal Aid Agency may impose charges in connection with accreditation, monitoring services 
provided by accredited persons and authorising accreditation by others: Legal Aid, Sentencing 
and Punishment of Offenders Act 2012 s 3(4). Persons authorised by the Agency may, in 
accordance with the terms of their authorisation, impose charges in connection with 
accreditation and monitoring services provided by accredited persons: s 3(5). 


159. The Public Defender Service. The Public Defender Service is a salaried 
criminal defence service established for the purpose of providing independent 
advice, assistance and representation on criminal matters in competition with 
private providers!. At the date at which this volume states the law the Service 
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comprises offices in Cheltenham, Darlington, Pontypridd and Swansea and a 
specialist advocacy unit for dealing with serious and complex Crown Court 
cases. 


1 бее the Government White Paper Modernising Justice (Cm 4155, 1998) paras 6.18-6.19. 


160. Relationship between provider and recipient of legal services. The fact 
that services provided for an individual or legal person are or could be provided 
under arrangements made for the provision of legal aid! does not affect?: 
(1) the relationship between the individual or legal person and the person 
| by whom the services are provided?; 
(2) any privilege arising out of that relationship^; or 
(3) any right which the individual or legal person may have to be 
indemnified by another person in respect of expenses incurred by the 
individual or legal person’. 


1 Е arrangements made for the purposes of the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 Pt 1 (ss 1—43). 

2 le except to the extent that regulations provide otherwise: see in particular the Legal Aid 
(Disclosure of Information) Regulations 2013, SI 2013/457; and PARAS 163, 167. 

3 Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 28(1)(a) (see also Sch 3 para 9(3) 
(application to legal persons: see PARA 20 (provision of criminal legal aid to legal persons) and 
PARA 60 (provision of civil legal aid to legal persons)). 

4 Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 28(1)(b). 

5 Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 28(1)(c). The fact that both 
parties to the proceedings are legally aided is no reason to deprive the successful party of his 
costs: Blatcher v Heaysman [1960] 2 All ER 721, [1960] 1 WLR 663, СА; and see also Wigley 
v Wigley [1951] P 156, [1950] 2 All ER 1218, CA; Mines v Mines [1957] 1 АП ЕК 667n, [1957] 
1 WLR 628; Beales v Beales [1972] Fam 210, [1972] 2 АП ЕК 667; Haywood v Haywood 
(1957) Times, 23 May; Johnson v Ribbins [1977] 1 All ER 806, [1977] 1 WLR 1458, СА (all 
decided under earlier legislation). 


161.  Provider's duty to consider legal aid eligibility. The Court of Appeal has 
stated! that a solicitor is bound at the outset to consider the question whether a 
client may be eligible for legal aid, since it is wrong to incur substantial 
expenditure chargeable privately to the client if public funding is available and a 
client will be in more difficulties changing firms of solicitors if work has been 
done and a relationship built up, before advice is given that a different firm may 
become involved?. 


1 Те in the context of the legal aid system that previously operated under the Access to Justice 
Act 1999 Pt 1 (ss 1-26) (repealed) (see PARA 2). 

2 See David Truex (a firm) v Kitchin [2007] EWCA Civ 618 at [22], [2007] 2 FLR 1203 at [22], 
[2007] All ER (D) 53 (Jul). 


162. Remuneration of providers. Provision about the payment of 
remuneration to persons who provide services under arrangements made for the 
provision of legal aid! is contained in regulations made by the Lord Chancellor’. 
Different regulations are in force in respect of providers of civil? and criminal* 
legal aid. A person who provides services under arrangements made for the 
provision of legal aid must not take any payment in respect of the services apart 
from payment made in accordance with the arrangements? and payment 
authorised by the Lord Chancellor to be taken®. 


1 Г arrangements made for Ше purposes of the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 Pt 1 (ss 1-43). ‘Remuneration’ includes disbursements: s 42(1). 

2 See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 2(3). If the 
Lord Chancellor makes arrangements that provide for a court, tribunal or other person to assess 
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remuneration payable by him, the court, tribunal or person must assess the remuneration in 
accordance with the arrangements and, if relevant, with the regulations cited in notes 3, 4: 
s 2(4). As to the Lord Chancellor and his powers and functions relating to the provision of legal 
aid (which are in general exercised by the Legal Aid Agency) see PARAS 155, 157. 

3 See the Civil Legal Aid (Remuneration) Regulations 2013, SI 2013/422 (amended by 
SI 2013/2877; SI 2014/7; SI 2014/586; SI 2014/607; SI 2014/1389; SI 2014/1824). 

4 See the Criminal Legal Aid (Remuneration) Regulations 2013, SI 2013/435 (amended by 
SI 2013/2803; SI 2014/2422). 

5 Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 28(2)(a) (see also Sch 3 para 9(3) 
(application to legal persons: see PARA 20 (provision of criminal legal aid to legal persons) and 
PARA 60 (provision of civil legal aid to legal persons)). 

6 Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 28(2)(b). Regulations may 
provide that the withdrawal of a determination that an individual or legal person qualifies for 
prescribed services under Pt 1 (see PARAS 30, 43, 117, 125) does not affect the right of any 
person who has provided such services to the individual under arrangements made for the 
purposes of Pt 1 to remuneration for work done before the date of the withdrawal: see eg the 
Civil Legal Aid (Procedure) Regulations 2012, SI 2012/3098, reg 42(5) (see PARA 125) and 
reg 63(3) (see PARA 119). 


163. Provision of information by providers. The relationship between a 
provider! and a legally aided person?, and any privilege,arising out of that 
relationship, does not preclude the provider from  disclosing relevant 
information? to the Legal Aid Agency or the Director of Legal Aid Casework? for 
the purposes of enabling or assisting them to carry out? their functions‘. 

Notwithstanding the relationship between an individual or legal person and 
the provider, or any privilege arising out of that relationship", where a provider 
of criminal legal aid knows or suspects that the individual or legal person: 


(1) has failed without good reason to comply with a requirement to provide 
information or documents?; or 


(2) in providing such required information or documents has made а 
statement or representation knowing ог believing it to be false?, 


he must immediately report the relevant circumstances to the Director!?. 


1 ‘Provider’ means a person with whom the Legal Aid Agency has made an arrangement under the 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 2(1) for the provision of civil 
legal services or criminal legal aid under Pt 1: Legal Aid (Disclosure of Information) 
Regulations 2013, SI 2013/457, reg 3(2). As to ‘legal services’ and ‘civil legal services’ see PARA 
55. ‘Criminal legal aid’ means advice, assistance and representation made available under the 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 ss 13, 15, 16 (see PARAS 17, 18, 
19): Legal Aid (Disclosure of Information) Regulations 2013, SI 2013/457, reg 2. 

The Legal Aid Agency is the body established by the Lord Chancellor for the purpose of 
providing civil and criminal legal aid and advice in England and Wales: see PARAS 155-157. 

2 ‘Legally aided person’ means an individual ог a legal person to whom civil legal services ог 
criminal legal aid have been made available under the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 Pt 1: Legal Aid (Disclosure of Information) Regulations 2013, SI 2013/457, 
reg 3(2). 

3 ‘Relevant information’ means information relating to a legally aided person or to the civil legal 
services or criminal legal aid which have been made available to that person: Legal Aid 
(Disclosure of Information) Regulations 2013, SI 2013/457, reg 3(2). 

4 Аз to the Director see РАКА 157. 

5 Те under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1. 

6 Legal Aid (Disclosure of Information) Regulations 2013, SI 2013/457, reg 3(1). In connection 

with providers' reporting duties see also PARAS 116, 124. 
See PARA 160. 
Criminal Legal Aid (General) Regulations 2013, SI 2013/9, regs 5(1)(a), 31. 
Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 5(1)(b). 
0 Criminal Legal Aid (General) Regulations 2013, SI 2013/9, reg 5(1). 
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(3. PROVISION OF INFORMATION AND RESTRICTIONS 
ON DISCLOSURE 


164. Power of Director to require information concerning individuals? 
financial resources. For the purposes of facilitating a determination about an 
individual's financial resources! the Director of Legal Aid Casework? may make 
a request (‘an information request’) to the Secretary of State? for the disclosure of 
some or all of: 

(1) a relevant individual's? full name and any previous патез5; 

) a relevant individual's address and any previous addressesó; 
3) а relevant individual's date of birth’; 
4) а relevant individual's national insurance number?; 
5) a relevant individual's benefit status? at a time specified in the гедиеѕг!; 
and 

(6) register information" relating to a motor vehicle’. 

For the same purpose the Director may make an information request to the 
Commissioners for Her Majesty’s Revenue and Customs"? for the disclosure of 
some or all of: 

(a) | whether or not a relevant individual is employed or was employed at a 

time specified in the request!*; 

(b) the name and address of the employer!5; 

(c) whether or not a relevant individual is carrying on a business, trade or 

profession or was doing so at a time specified in the request!5; 
d) the name under which it is or was carried оп!?; 
е) the address of any premises used for the purposes of carrying it on!5; 
f) а relevant individual's national insurance number!?; 
g) а relevant individual's benefit status at a time specified in the request?°; 
and 

(h) information about an individual's income and capital? !, 

The Secretary of State and the Commissioners may disclose to the Director 
information specified in an information request made under these provisions??, А 
person to whom information is disclosed?? may disclose the information to any 
person to whom its disclosure is necessary or expedient in connection with 
facilitating a determination?^ in respect of an individual's financial resources?5, 
although there are restrictions on the disclosure of information obtained 
pursuant to these provisions?6, 


1 Те Юг the purposes of the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1 
(ss 1-43): s 22(2). 

2 As to the Director see PARA 157. The powers conferred by the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 s 22 (see the text and notes 2-22) may be exercised by the 
Director or a prescribed person (s 22(8)): at the date at which this volume states the law no 
person other than the Director had been prescribed for these purposes. 

3 Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 22(1)(a). In any enactment, 
"Secretary of State! means one of Her Majesty's principal secretaries of state: see the 
Interpretation Act 1978 s 5, Sch 1; and STATUTES AND LEGISLATIVE PROCESS vol 96 (2012) PARA 
1209. As to the office of Secretary of State see CONSTITUTIONAL AND ADMINISTRATIVE LAW 
vol 20 (2014) PARA 153. None of the functions of the Secretary of State relating to the 
administration of the legal aid system, so far as exercisable in relation to Wales, have been 
transferred to the Welsh Ministers pursuant to the Government of Wales Act 2006 s 58 or its 
predecessor legislation the Government of Wales Act 1998 s 22. (repealed): see STATUTES AND 
LEGISLATIVE PROCESS vol 96 (2012) PARAS 1033-1044. 

4 In relation to an information request for the purposes of a determination about an individual's 
financial resources a ‘relevant individual’ means that individual and any other individual whose 
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financial resources are or may be relevant for the purposes of the determination: Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 22(8). 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 22(3)(a 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 22(3)(b). 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 22(3)(c). 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 22(3)(d). 
By virtue of the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 22(8) ‘benefit 
status', in relation to an individual, means whether or not the individual is in receipt of a 
prescribed benefit or benefits and, if so: 
(1) which benefit or benefits the individual is receiving; 
(2) whether the individual is entitled to the benefit or benefits alone or jointly; 
(3) in prescribed cases, the amount the individual is receiving by way of the benefit (or each 
of the benefits) (‘the benefit amount’); and 
(4) in prescribed cases, where the benefit consists of a number of elements, what those 
elements are and the amount included in respect of each element in calculating the 
benefit amount. 

In any case where a relevant individual is in receipt of a prescribed benefit, the individual's 
benefit status includes the amount the individual is receiving by way of a prescribed benefit and, 
in respect of benefits that consist of a number of elements, what each of those elements are and 
the amount included in respect of each element in calculating the benefit amount: Legal Aid 
(Information about Financial Resources) Regulations 2013, SI 2013/628, reg 8. The prescribed 
benefits for the purposes of a request made under the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 s 22(3)(e) are listed in the Legal Aid (Inforhhation about Financial 
Resources) Regulations 2013, SI 2013/628, reg 5, Schedule (Schedule amended Бу 
$1 2013/2726; SI 2014/901). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 22(3)(e). See note 9. 

*Register information' means, in relation to any registration mark, whether a particular relevant 
individual is the registered keeper of the vehicle identified by that registration mark and, if the 
relevant individual is the registered keeper of that vehicle, any particulars contained in the 
register in relation to that registration mark: Legal Aid (Information about Financial Resources) 
Regulations 2013, SI 2013/628, reg 4A(2) (reg 4А added by SI 2013/2726). As to the meaning 
of ‘registration mark’ see the Vehicle Excise and Registration Act 1994 s 23(1); and ROAD 
TRAFFIC vol 89 (2011) PARA 366 (definition applied by the Legal Aid (Information about 
Financial Resources) Regulations 2013, SI 2013/628, reg 4A(2) (as so added)). As to the 
meaning of ‘register’ and ‘registered keeper’ see the Road Vehicles (Registration and Licensing) 
Regulations 2002, SI 2002/2642, reg 3(1); and ROAD TRAFFIC vol 89 (2011) PARAS 327, 334 
(definitions applied by the Legal Aid (Information about Financial Resources) Regulations 2013, 
SI 2013/628, reg 4A(2) (as so added)). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 22(3)(f, (5); Legal Aid 
(Information about Financial Resources) Regulations 2013, SI 2013/628, reg 4A(1) (as added: 
see note 11). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 22(1)(c) As to the 
Commissioners see CUSTOMS AND EXCISE vol 31 (2012) PARA 921 et seq. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 22(4)(a). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 22(4)(b). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 22(4)(c). An information request 
under these provisions may include, in relation to a relevant individual, a request for the 
disclosure of information relating to whether the individual is, or has at some point during the 
relevant year or the two tax years that precede the relevant year been, a director of a company 
and, if so, the name of that company, and whether the individual is, or has at some point during 
the relevant year or the two tax years that precede the relevant year been, one of two or more 
persons carrying on a trade, profession or business in partnership and, if so, the name of that 
partnership: Legal Aid (Information about Financial Resources) Regulations 2013, SI 2013/628, 
reg 4. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 22(4)(d). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 22(4)(e). 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 22(4)(f). 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 22(4)(g). The prescribed benefits 
for the purposes of a request made under s 22(4)(g) are listed in the Legal Aid (Information 
about Financial Resources) Regulations 2013, SI 2013/628, reg 7. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 22(4)(h), (5), (6); Legal Aid 
(Information about Financial Resources) Regulations 2013, SI 2013/628, reg 3. The information 
which may be requested pursuant to reg 3 may include: 
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(1) for the relevant year and for each of the two tax years that precede the relevant year, the 
amount of any of the following types of income charged to income tax: employment 
income under the Income Tax (Earnings and Pensions) Act 2003 Pt 2 (ss 3-61J) (see 
INCOME TAXATION vol 58 (2014) PARA 730 et seq); pension income under Pt 9 
(ss 565-654) (see INCOME TAXATION vol 58 (2014) PARAS 920-923); social security 
income under Pt 10 (ss 655-681Н) (see INCOME TAXATION vol 58 (2014) PARAS 
924-927); and any income under the Income Tax (Trading and Other Income) 
Act 2005 (see INCOME TAXATION); and 

(2) for the relevant year and for each of the two tax years that precede the relevant year, the 
amount of any chargeable gains charged to capital gains tax under the Taxation of 
Chargeable Gains Act 1992 (see INCOME TAXATION). 

22 Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 22(7). 

23 Ie under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 22 (see the text and 
notes 1-22) or s 33(1) (see the text and notes 24—26). 

24 le a determination that is required under the Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 s 21 (see PARAS 25, 35, 138). 

25 Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 33(1). 

26 See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 33(2)-(7); and PARA 168. 


165. Power of Director to require information for the purposes of 
representation in criminal proceedings. The Director of Legal Aid Casework! 
may at any time require an individual or legal person to provide information and 
documents in relation to a determination as to whether his or its financial 
resources are such that he or it is eligible? for representation in criminal 
proceedings?. 

1 As го the Director see PARA 157. 

2 Це in accordance with the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 21(1) 
(see PARA 35). 

3 Criminal Legal Aid (Financial Resources) Regulations 2013, SI 2013/471, regs 25(1), (3), 35. 
‘Representation in criminal proceedings’ refers to the services consisting of representation in 
criminal proceedings required to be made available to individuals under the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 16 and (in exceptional cases) to legal 
persons under Sch 3 para 5: see s 1(2)(b); and PARAS 3, 19, 20. As to the meaning of 
‘representation’ see РАКА 16 note 3. Failure to comply with such a requirement may lead to the 


withdrawal of а determination: see the Criminal Legal Aid (Financial Resources) 
Regulations 2013, SI 2013/471, reg 25(2); and PARA 43. 


166. Power of Director to require information concerning legal persons. The 
Director of Legal Aid Casework! may at any time require a legal person to 
provide information in relation to a determination as to the legal person's 
eligibility for civil or criminal legal aid?, or any application for such a 
determination?. The information which the legal person is required to provide 
includes, but is not limited to, information relating to: 
(1) the form of the legal person and, in particular, whether it is 
profit-making or not^; 
(2) the financial resources of the legal person, including its assets and 
profits’; 
(3) the financial resources of any subsidiary of the legal person or any other 
related legal person$; 
(4) the financial resources of any person with a legal or beneficial interest in 
the legal person’; and 
(S) the ability of the legal person to obtain sufficient means to fund the 
services in relation to which an application for civil or criminal legal aid 
has been made (whether by way of a loan, sale of shares, sale of share 
capital or any other method)*. 
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The legal person must immediately inform the Director of any change in the 


legal person’s circumstances?: 


(a) of which the legal person is, or should reasonably be, aware?®; 

(b) which has occurred since any application or determination in respect of 
the legal person's financial resources!!; and 

(c) which might affect a determination that the legal person's financial 
resources are such that the legal person is eligible for civil or criminal 
legal aid or the amount, if any, of any contribution рауаЫе!2. 

Where a legal person is eligible for criminal legal aid and the Director receives 


such a notification he must determine whether the legal person's financial 
resources are such that the legal person remains eligible!? for criminal legal aid!^. 


1 
2 


16 


Аз to the Director see РАКА 157. 

le a determination made under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 
Sch 3 para 4(1)(c) or Sch 3 para 5(2)(b) (provision of criminal legal aid to legal persons: see 
PARA 20) or:Sch 3 рага 3(1)(b) (provision of civil legal aid to legal persons see PARA 60). 
Legal Aid (Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, 
SI 2013/512, reg 4(1). The legal person must provide the Director with such information as the 
Director may request for the purposes of reg 4(1) within fourteen days of the Director making 
the request, or such other period as may be agreed by the Director and две legal person: reg 4(3). 
Failure to provide information may result in the withdrawal of a determination: see 
reg 37(2), (3); and PARAS 30, 43. 

Legal Aid (Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, 
SI 2013/512, reg 4(2)(а). 

Legal Aid (Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, 
SI 2013/512, reg 4(2)(b). 

Legal Aid (Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, 
SI 2013/512, reg 4(2)(c). 

Legal Aid (Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, 
SI 2013/512, reg 4(2)(d). 

Legal Aid (Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, 
SI 2013/512, reg 4(2)(e). 5 

This includes any change in the circumstances of any person whose resources are to be treated as 
the legal person's resources in accordance with the Legal Aid (Financial Resources and Payment 
for Services) (Legal Persons) Regulations 2013, SI 2013/512, reg 16: reg 6. 

Legal Aid (Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, 
SI 2013/512, reg 6(a). 

Legal Aid (Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, 
SI 2013/512, reg 6(b). 

Legal Aid (Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, 
SI 2013/512, reg 6(c). 

Ie under the Legal Aid (Financial Resources and Payment for Services) (Legal Persons) 
Regulations 2013, SI 2013/512, reg 34 (see PARAS 29; 39). 

Legal Aid (Financial Resources and Payment for Services) (Legal Persons) Regulations 2013, 
SI 2013/512, reg 35(4). 


7. Restrictions on disclosure of information. Information (other than 


information relating to an individual's financial resources!) provided? in 
connection with the case of an individual or legal person seeking or receiving 
legal aid? must not be disclosed unless*: 


(1) itis for the purpose of enabling or assisting the Legal Aid Agency or the 
Secretary of State? to carry out their statutory functions; 

(2) it is for the purpose of enabling or assisting the Director to carry out 
functions imposed or conferred? on the Director?; 

(3) ив for the purpose of enabling or assisting a court, tribunal or other 
person on whom functions are imposed or conferred? to carry out those 
functions!; 
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(4) it is disclosed in accordance with the law of England and Wales or an 


order of a court!!; 

(5) из disclosed for the purposes of the investigation or prosecution of an 
offence (or suspected offence) under the law of England and Wales or 
any other jurisdiction!?; 

(6) it is disclosed for the purposes of instituting, or otherwise for the 
purposes of, proceedings before a court!?; 

(7) it is information which has previously been lawfully disclosed to the 
public’; 

(8) itis disclosed for the purpose of facilitating the proper performance by a 
tribunal of disciplinary functions!5; 

(9) the information is in the form of a summary or collection of information 
that is framed so that information relating to an individual or legal 
person cannot be ascertained from 116; 

(10) it is information about the amount of any grant, loan or other payment 
made to a person!” by the Legal Aid Agency"; 

(11) it is a disclosure, for any purpose, with the consent of the individual or 
legal person in connection with whose case it was provided!9; ог 

(12) it is a disclosure, for any purpose, of information which was provided 
other than by such an individual or legal person, with the consent of the 
person who provided the information2°. 

There is also an exemption for information disclosed under freedom of 


information legislation?!, ^^, 


A person who discloses information in contravention of these provisions is 


guilty of an offence?*. It is a defence for a person charged with such an offence to 
prove that the person reasonably believed that the disclosure was lawful23. 


1 


Nant 


Nothing in the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 34 (see the text 
and notes 2-23) applies to information to which s 33 (restriction on disclosure of information 
about an individual’s financial resources) applies: s 34(7). Particular provision is made in this 
regard: see PARA 168. 

le to the Legal Aid Agency, the Director of Legal Aid Casework, a court, a tribunal or any other 
person on whom functions are imposed or conferred by or under the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 Pt 1 (ss 1-43): s 34(1)(a). Nothing in s 34 applies to 
information if it is provided to a person providing services under arrangements made for the 
purposes of Pt 1 and it is provided by or on behalf of an individual or legal person seeking or 
receiving the services: s 34(6). 

The Legal Aid Agency is the body established by the Lord Chancellor for the purpose of 
providing civil and criminal legal aid and advice in England and Wales: see PARAS 155-157. As 
to the Director see PARA 157. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 34(1)(b). The reference to 
seeking or receiving legal aid is a reference to seeking or receiving legal services provided under 
arrangements made for the purposes of Pt 1: s 34(1)(b). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 34(2), Sch 3 para 10. 

As to the Secretary of State see PARA 164 note 3. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 35(1)(a). The reference to the 
statutory functions of the Legal Aid Agency and the Secretary of State is a reference to their 
statutory functions whether conferred or imposed by an Act or otherwise: s 35(1)(a). 

Ie by or under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Pt 1. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 35(1)(b). 

See note 7. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 35(1)(c). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 35(2)(a). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 35(2)(b). The Director and Legal 
Aid Agency must not, pursuant to this provision, disclose any information for the purposes of 
the investigation or prosecution of an offence (or a suspected offence) under the law of England 
and Wales or any other jurisdiction which relates to the defence of an individual or a legal 
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person who has made an application for criminal legal aid (whether or not a determination is 
made in their favour) and may be used for the purposes of the prosecution of that individual or 
legal person in that case: Legal Aid (Disclosure of Information) Regulations 2013, SI 2013/457, 
reg 4. As to the meaning of 'criminal legal aid' in this context see PARA 163 note 1 (and as to the 
meaning of ‘criminal legal aid’ generally see PARA 3). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 35(2)(с). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 35(2)(d). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 35(2)(e). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 35(3)(a). 

Ie under arrangements made for the purposes of the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 Pt 1. 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 35(3)(b). 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 35(4)(a). 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 35(4)(b). 
Тће Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 34(2) (see the text and notes 
1-4) does not prevent the disclosure of information after the end of the period of 100 years 
beginning with the end of the calendar year in which a record containing the information was 
first created by a person to whom the information was provided in connection with a case 
described in s 34(1)(b) (the restricted period) if the disclosure is by a person who is a public 
authority for the purposes of the Freedom of Information Act 2000 (see CONFIDENCE AND 
INFORMATIONAL PRIVACY vol 19 (2011) PARA 7) or who is acting on behalf of such a person and 
the information is not held by the public authority on behalf of another person: Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 35(5), (6). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 34(3). A person who is guilty of 
this offence is liable on summary conviction to a fine not exceeding level 4 on the standard scale: 
s 34(3). As to the standard scale see SENTENCING AND DISPOSITION OF OFFENDERS vol 92 (2010) 
PARA 142. Proceedings for an offence under s 34 may not be brought without the consent of the 
Director of Public Prosecutions: s 34(5). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 34(4). 


168. Additional restrictions on disclosure of information about individuals’ 


fin 


ancial resources. А person to whom information is disclosed! about an 


individual's financial resources must not disclose the information other than as 
provided? for by statute? or use the information other than for the purpose of 
facilitating a determination* in respect of an individual's financial resources’, 
although this does not prevent: 


(1) the disclosure of information in accordance with an enactment ог ап 
order of a court’; 

(2) the disclosure of information for the purposes of the investigation or 
prosecution of an offence (or suspected offence) under the law of 
England and Wales or Northern Ireland or any other jurisdiction, except 
where regulations otherwise provide?; 

(3) the disclosure of information for the purposes of instituting, or 
otherwise for the purposes of, proceedings before a court?^; or 

(4) the disclosure of information which has previously been lawfully 
disclosed to the public!?. 

А person who discloses or uses information in contravention of these 


provisions is guilty of an offence!!. It is a defence for a person charged with an 
offence under these provisions to prove that the person reasonably believed that 
the disclosure or use was lawful'?. 


Jl 
2 


3 
4 


le under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 22 or s 33(1) (see 
PARA 164). 

le other than in accordance with the Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 s 33(1) (see PARA 164). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 33(2)(a). 

le a determination that is required under the Legal Aid, Sentencing and Punishment of Offenders 
Act 2012 s 21 (see PARAS 25, 35, 138). 
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Administration Para 169-200. 


Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 33(2)(b). 

Блез Incluces en enactment comtamed In s«bordimnate iegislation | within the meaning of 
tee Inmerpreteteon Act 1975: vee STATUTES AND LEGISLATIVE PROCESS vol 96 12012, PARA 608, 
ате sn enactment vomtained in, or m ап instrament made under, ап Act or Measure of the 
anal Азивтету far Wales or Northern Ireland legislation: Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 s 33(6). 

Legal Ајд, Sentencing and Punishment of Offenders Act 2012 $ 33(3)(a). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 33(3)(b). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 33(3)(c). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 33(3)(d). 

Legal Ага, Sentercing and Portstment of Offenders Act 2012 5 3341. In England and Wales а 
perve woo в gahi of thas offence ts Lable on conviction on indictment to imprisonment for a 
пема net вхобестив 2 veárs or а fme ‘or both) 15 33492)! or on summary conviction to 
этиет for а term not exceeQ ng 6 months or, in relation to an offence committed after 


Peer, 


итен or Gott. (Legal Аа, Sentencing and Punishment of Offenders Act 2012 $ 3314 Б, 
Th. бы wo Se ват лог, maximam sec SENTENCING AND DISPOSITION OF OFFENDERS vol 92 
2010, Mp 140. As to сие meanings of "England and "Wales see PARA 66 note 4. 


12 Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 33(5). 


169-200. Misrepresentation. А person is guilty of an offence! if he 
intentionally fails to comply with a requirement? to provide documents or 
information* or in providing documents or information in accordance with such 
а requirement makes a statement or representation knowing or believing it to be 
false*. The county court has jurisdiction to hear and determine an action brought 
by the Legal Aid Agency? to recover loss sustained by reason of the failure by a 
person to comply with а requirement* to provide documents or information? or a 
false staternent or false representation made by a person in providing documents 
or information in accordance with such a requirement. 


2 


Dv 


А penga gouty of this offence is table on summary conviction to a fine not exceeding level 4 on 
tme standard wale: Legal Aid, бетлепст and Punishment of Offenders Act 2012 5 36121. As то 
the Wancerd эсейе see SENTENCING AND DISPOSITION OF OFFENDERS vol 92 12010, PARA 142. 
Vreyoeedings т respect of an offence under 5 36 may (despite anything in the Magistrates’ Courts 
Act 19801 зе brought at any пите within tae period of 6 months beginning with the date on 
whieh evodemoc заклети im е opimtor. of the prosecutor to justify a prosecution comes to the 
prosecutor s prewiedge: Legal Aid, Sentencing and Punishment of Offenders Act 2012 $ 36/3). 
Tas Goes mot authore the commencement of proceedings for an offence more than 2 years 
after the date on which the offence was committed: s 364). 

le 2 gemener kuüpesed bw or under the Legal Aid, Sentencing and Punishment of Offenders 
Aet 70127 Pt 15: 1-43. In connection with the duty of providers to report misrepresentations 
sec PARA 163. 

Legal А14, Sentencing and Punishment of Offenders Act 2012 $ 36(1)(a). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 36(1)(b). 

The Lega! Ald Agema в the бобу established bv the Lord Chancellor for the purpose of 
гот and criminal lega: аас and advice in England and Wales: see PARAS 155-157. 


ст ар anc Рита штети of Offenders Act 2012 $ 36:5; а, ‘amended, but not so as 


v5 alfou tne им Of ts рохе, by the Crime and Courts Act 2013 Sch 9 para 52! 1)la,, 
12). 
Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 36(5)(b). 
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187 Regulation of the Legal Professions Para 202. 
E Е 608 A Aus. 


1. REGULATION OF THE LEGAL PROFESSIONS 
(1) INTRODUCTION 


201. Introduction to the regulation of legal services. The Legal Services 
Act 2007! provides for the regulation of persons who carry on certain legal 
activities". The Act set out the regulatory objectives? to be followed by those 
with regulatory functions^ and established two regulatory bodies, the Legal 
Services Board and the Office for Legal Complaints, to oversee the regulation of 
the legal services sector’. 

The Legal Services Act 2007 permitted the then regulators of individual legal 
professions to continue in a regulatory capacity as approved regulators® but 
required them to ensure that any functions of regulation were not prejudiced by 
any functions relating to representation". 


1 The Legal Services Act 2007 is brought into force by order made by the Lord Chancellor under 
s 211(2) as from a day to be appointed. At the date at which this volume states the law the Legal 
Services Act 2007 was fully in force apart from ss 73(1)(a), (2)(a), (3), 83(1), (2), 84(2), 86(2), 
103, 105-108, 109, 11245), 161, 175(1)(e), (f), 176(3), 191, Sch 12 (in part), Sch 18 (in part), 
Sch 19 (in part), Sch 22 (in part). As to the Lord Chancellor see CONSTITUTIONAL LAW AND 
HUMAN RIGHTS vol 8(2) (Reissue) PARA 477 et seq. Where, by virtue of an amendment made to 
an enactment by the Legal Services Act 2007, a function of the Secretary of State is transferred 
to the Lord Chancellor (a 'transferred function'), any subordinate legislation made by the 
Secretary of State in exercise of a transferred function is to have effect as if made or done by the 
Lord Chancellor and, so far as is appropriate in consequence of the transfer, anything else done 
by the Secretary of State in exercise of a transferred function is to be treated as if done by the 
Lord Chancellor: Sch 22 para 18. 

See the Legal Services Act 2007 Pt 2 (ss 2-11); and PARAS 203, 211, 223-226. 

As to the regulatory objectives see PARA 202, 

For the purposes of the Legal Services Act 2007, references to the ‘regulatory functions’ of an 
approved regulator are to any functions the approved regulator has under or in relation to its 
regulatory arrangements or in connection with the making or alteration of those arrangements: 
s 27(1). 

5 As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. As to 
the Office for Legal Complaints see s 114; and PARA 293 et seq. 

See PARA 227 et seq. 

As to the making of rules to ensure that the representative functions of an approved regulator do 
not prejudice the exercise of its regulatory functions see the Legal Services Act 2007 s 30(1); and 
PARA 243. When acting in its capacity as an approved regulator the Legal Services Board must 
ensure an appropriate separation of its activities: see s 62(4); and PARA 239. 
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202. Regulatory objectives. The Legal Services Act 2007 sets out the 
following eight regulatory objectives to guide the Legal Services Board!, the 
approved regulators? and the Office for Legal Complaints? in exercising their 
functions*. The ‘regulatory objectives’ are: 

(1) protecting and promoting the public interest?; 


(2) supporting the constitutional principle of the rule of law$; 

(3) improving access to justice’; 

(4) protecting and promoting the interests of consumers?; 

(5) promoting competition in the provision of services provided by 


authorised persons? (including services which do not involve the 
carrying on of activities which are reserved legal activities)!°; 

(6) encouraging an independent, strong, diverse and effective legal 
profession! !; 

(7) increasing public understanding of the citizen’s legal rights and duties!?; 

(8) promoting and maintaining adherence to the professional principles '?. 
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See the Legal Services Act 2007 s 3(2); and PARA 211. As to the Legal Services Board see s 2; and 
PARA 203 et seq. 


See the Legal Services Act 2007 s 28(2); and PARA 241. As to the meaning of 'approved 
regulator’ see PARA 227. See also s 176; and PARA 253. 


As to the Office for Legal Complaints see the Legal Services Act 2007 s 114; and PARA 293 et 
seq. 
See the Legal Services Act 2007 s 116(2); and PARA 296. 


Legal Services Act 2007 s 1(1)(a). 
Legal Services Act 2007 s 1(1)(b). 
Legal Services Act 2007 s 1(1)(c). 


Legal Services Act 2007 s 1(1)(d). ‘Consumers’ means persons: 

(1) who use, have used or are or may be contemplating using, services provided by a person 
who is an authorised person in relation to an activity which is a reserved legal activity 
and any other services provided by a person which consist of or include a legal activity 
carried on by, or on behalf of, that person (s 207(1), (2)); 

(2) who have rights or interests which are derived from, or are otherwise attributable to, 
the use of such services by other persons (s 207(1)); or 

(3) who have rights or interests which may be adversely affected by the use of such services 
by persons acting on their behalf or in a fiduciary capacity in relation to them 
(s 207(1)). 

As to the meaning of ‘reserved legal activities’ see PARA 352. 
For the purpose of the definition of ‘consumers’: 

(a) if a person is carrying on an activity in his capacity as a trustee, the persons who are, 
have been or may be beneficiaries of the trust are to be treated as persons who use, have 
used or are or may be contemplating using services provided by the trustee in the 
trustee’s carrying on of that activity (s 207(3)(a)); and 

(b) a person who deals with another person in the course of that person's carrying on of an 
activity is to be treated as using services provided by him in carrying on that activity 
(s 207(3)(b)). 


For these purposes ‘authorised persons’ means authorised persons in relation to activities which 
are reserved legal activities: Legal Services Act 2007 s 1(4). As to the meaning of 'authorised 
person" in relation to activities which are reserved legal activities see s 18; and PARA 356. 


Legal Services Act 2007 s 1(1)(e), (2). As to the meaning of ‘reserved legal activity’ see РАКА 352. 
Legal Services Act 2007 s 1(1)(#). 
Legal Services Act 2007 s 1(1)(g). 


Legal Services Act 2007 s 1(1)(h). The ‘professional principles’ are: 
(1) that authorised persons should act with independence and integrity (s 1(3)(a)); 


(2) that authorised persons should maintain proper standards of work (s 1(3)(b)); 
(3) that authorised persons should act in the best interests of their clients (s 1(3)(с)); 
(4) that persons who exercise before any court a right of audience or conduct litigation in 


relation to proceedings in any court by virtue of being authorised persons should 
comply with their duty to the court to act with independence in the interests of justice 
(s 1(3)(d)); and 

(5) that the affairs of clients should be kept confidential (s 1(3)(е)). 

As to the meanings of ‘right of audience’ and ‘conduct litigation’ see PARA 352 notes 2, 3. 
For the purposes of the Legal Services Act 2007 (except where the context otherwise requires) 
‘court’ includes: 

(a) a tribunal that was (to any extent) a listed tribunal for, or for any of, the purposes of 
the Tribunals, Courts and Enforcement Act 2007 Sch 7 (functions etc of Administrative 
Justice and Tribunals Council) immediately before the coming into force of the repeal of 
Sch 7 (see the Legal Services Act 2007 s 207(1) (amended by SI 2013/2042)) 

(b) a court-martial (Legal Services Act 2007 s 207(1)); 

(c) а statutory inquiry within the meaning of the Tribunals and Inquiries Act 1992 s 16(1) 
(Legal Services Act 2007 s 207(1)); 

(d) an ecclesiastical court (including the Court of Faculties) (s 207(1)). 
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(2) LEGAL SERVICES BOARD 


(i) Establishment and Constitution 


203. The LegalServices Board. The Legal Services Board is a body corporate! 
Which consists of a chairman?, the Chief Executive of the Board? and at least 
seven, but not more than геп“, other persons appointed by the Lord Chancellor’. 
However the validity of any act of the Board is not affected by a vacancy in the 
office of chairman or amongst the other members or by a defect in the 
appointment or any disqualification of a person as chairman or another member 
of the Board®. 

The Board is not to be regarded as the servant or agent of the Crown or as 
enjoying any status, immunity or privilege of the Crown? and members of the 
Board are disqualified from membership of the House of Commons’. The Board 
is a public authority for the purposes of the Freedom of Information Act 2000? 
and its records are public records!?. The Board must keep proper accounts and 
proper records in relation to the accounts!! and is not to borrow money except 
with the consent of the Lord Chancellor or in accordance with a general 
authorisation given by the Lord Chancellor”. 

The Board may regulate its own procedure? 


1 Legal Services Act 2007 s 2(1). As to the functions of the Board see PARA 211 et seq. The 
Lord Chancellor may pay to the Board such sums as the Lord Chancellor may determine as 
appropriate for the purpose of meeting the expenditure of the Board incurred under or for the 
purposes of the Legal Services Act 2007 or any other enactment (including any expenditure 
incurred by it in its capacity as an approved regulator or its capacity as a licensing authority) 
and the Lord Chancellor may determine the manner in which and times at which those sums are 
to be paid and impose conditions on the payment of those sums: s 172(1)(a), (2). As to the 
Lord Chancellor see PARA 201 note 1. As to the meaning of 'approved regulator! see PARA 227. 
As to the meaning of ‘licensing authority’ see PARA 1051; and as to licensing authorities 
generally see PARA 1051 et seq. 

Legal Services Act 2007 Sch 1 para 1(1)(a). 

Legal Services Act 2007 Sch 1 para 1(1)(b). As to the Chief Executive see PARA 207. 

4 The Lord Chancellor may by order substitute for the limit on the maximum number of persons 
a different limit: see the Legal Services Act 2007 Sch 1 para 1(4). At the date at which this 
volume states the law no such order had been made. 

5 Пера! Services Act 2007 Sch 1 para 1(1). 

6 Legal Services Act 2007 Sch 1 para 22. 

7 Legal Services Act 2007 Sch 1 para 26(1). Accordingly the Board's property is not to be regarded 
as property of or held on behalf of the Crown and the Board's staff are not to be regarded as 
servants or agents of the Crown or as enjoying any status, immunity or privilege of the Crown: 
Sch 1 para 26(2). 

8 See фе House of Commons Disqualification Act 1975 Sch 1 Pt 2 (amended for this purpose by 
the Legal Services Act 2007 Sch 1 para 30); and PARLIAMENT vol 78 (2010) PARA 908. 

9 бее the Freedom of Information Act 2000 Sch 1 Pt 6 (amended for this purpose by the Legal 
Services Act 2007 Sch 1 para 31): and CONSTITUTIONAL AND ADMINISTRATIVE LAW vol 20 
(2014) PARA 425. 

10 See the Public Records Act 1958 Sch 1 Pt 2 (amended for this purpose by the Legal Services 
Act 2007 Sch 1 para 32); and CONSTITUTIONAL AND ADMINISTRATIVE LAW vol 20 (2014) PARA 
343. 

11 Legal Services Act 2007 Sch 1 para 25(1)(a). The Board must also prepare in respect of each 
financial year a statement of accounts: Sch 1 para 25(1)(b). Each statement of accounts must 
comply with any directions given by the Lord Chancellor, with the approval of the Treasury, as 
to: 

(1) the information to be contained in it and the manner in which it is to be presented 
(Sch 1 para 25(2)(а)); | 

(2) е methods and principles according to which the statement is to be prepared (Sch 1 
para 25(2)(b)); 
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(3) the additional information (if any) which is to be provided for the information of 
Parliament (Sch 1 para 25(2)(c)). 

The Board must give a copy of each statement of accounts to the Lord Chancellor and to the 
Comptroller and Auditor General before the end of the month of August next following the 
financial year to which the statement relates: Sch 1 para 25(3). As to the Comptroller and 
Auditor General see CONSTITUTIONAL AND ADMINISTRATIVE LAW vol 20 (2014) PARAS 
494—496. ‘Financial year’ means the period beginning with the day on which the Board is 
established and ending with the next following 31 March and each successive period of 12 
months: Sch 1 para 25(6). The Comptroller and Auditor General must examine, certify and 
report on each statement of accounts which is so received and give a copy of the Comptroller 
and Auditor General's report to the Lord Chancellor: Sch 1 para 25(4). In respect of each 
financial year, the Lord Chancellor must lay before Parliament a document consisting of a copy 
of the statement of accounts for that year and a copy of the Comptroller and Auditor General's 
report on that statement: Sch 1 para 25(5). 

А requirement or power under the Legal Services Act 2007 to give a direction (or to direct) 
is a requirement or power to give a direction in writing: s 200(2). Likewise a requirement or 
power under the Legal Services Act 2007 to give a notice (or to notify) is a requirement or 
power to give notice in writing: s 200(1). Any power conferred by the Legal Services Act 2007 to 
give a direction includes power to revoke the direction: s 200(3). However this does not apply to 
the power conferred on an Ombudsman to give a direction under s 137 (directions on a 
determination of a complaint) (see РАКА 325): s 200(4). ‘Document’ includes anything in which 
information is recorded in any form: s 201(1). In relation to a document in which information is 
recorded otherwise than in a legible form, any reference to the production of the document is a 
reference to the production of the information in a legible form or in a form from which it can 
readily be produced in a legible form: s 201(2). Where provision made (in whatever terms) by or 
under the Legal Services Act 2007 authorises or requires a notice, direction or any other 
document (including a copy of a document) to be given to a person the following provisions 
apply: s 202(1). The notice, direction or document may be given to: 

(a) the person by delivering it to the person, by leaving it at the person's proper address or 

by sending it by post to the person at that address (s 202(2)); 

(b) a body corporate by being given to the secretary or clerk of that body (s 202(3)); 

(c) a partnership by being given to a partner in the partnership or a person having the 
control or management of the partnership business (s 202(4)); 

(d) any other unincorporated body by being given to a member of the governing body of 
the unincorporated body (s 202(5)). ` 

For the purposes of s 202, and the Interpretation Act 1978 s 7 (service of documents by post) 
in its application to the Legal Services Act 2007 s 202, the proper address of a person is: 

(i in the case of a body corporate, the address of the registered or principal office of the 

body (s 202(6)(a)); 

(ii) in the case of a partnership, or any other unincorporated body, the address of the 
principal office of the partnership or body (s 202(6)(b)); 

(iii) іп the case of a person to whom the notice or other document is given in reliance on any 
of heads (b)-(d) above, the proper address of the body corporate, partnership or other 
unincorporated body in question (s 202(6)(с)); 

(iv) in any other case, the last known address of the person in question (s 202(6)(d)). 

In the case of a company registered outside the United Kingdom, a partnership carrying on 
business outside the United Kingdom or any other unincorporated body with offices outside the 
United Kingdom, the references in heads (i)-(iv) above to its principal office include references 
to its principal office within the United Kingdom (if any): s 202(7). ‘United Kingdom’ means 
Great Britain and Northern Ireland: Interpretation Act 1978 s 5, Sch 1. ‘Great Britain’ means 
England, Scotland and Wales: Union with Scotland Act 1706 preamble art 1; Interpretation 
Act 1978 s 22(1), Sch 2 para 5(a). Neither the Channel Islands nor the Isle of Man is within the 
United Kingdom. See further CONSTITUTIONAL AND ADMINISTRATIVE LAW vol 20 (2014) 
PARA 3. 

The above provisions have effect subject to the Legal Services Act 2007 s 203: s 202(8). The 
following apply where s 202 authorises the giving of a notice, direction or other document by its 
delivery to a particular person (the ‘recipient’), and the notice, direction or other document is 
transmitted to the recipient by means of an electronic communications network or by other 
means but in a form that nevertheless requires the use of apparatus by the recipient to render it 
intelligible: s 203(1). The transmission has effect for the purposes of the Legal Services Act 2007 
as a delivery of the notice, direction or other document to the recipient, but only if the 
requirements imposed by or under s 203 are complied with: s 203(2). 
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Where the recipient is the Board, the Office for Legal Complaints or an Ombudsman, the 
recipient must have indicated its willingness to receive the notice, direction or other document 
by other means but in a form that nevertheless requires the use of apparatus by the recipient to 
render it intelligible and the transmission must be made in such manner, and satisfy such other 
conditions as the recipient may require and the notice, direction or other document must take 
such form as the recipient may require: s 203(3). As to the Office for Legal Complaints see 
s 114; and PARA 293 et seq. 

Where the person making the transmission is the Board, the Office for Legal Complaints or 
an Ombudsman, that person may determine the manner in which the transmission is made and 
the form in which the notice, direction or other document is transmitted: s 203(4). 

However where the recipient is a person other than the Board, the Office for Legal 
Complaints or an Ombudsman, the recipient or the person on whose behalf the recipient 

_ receives the notice, direction or other document must have indicated to the person making the 
transmission the recipient's willingness to receive notices, directions or other documents 
transmitted in the form and manner used: s 203(5). 
An indication to any person for the purposes of s 203(5): 
(A) must be given to that person in such manner as that person may require (s 203(6)(a)); 
(B) may be a general indication or one that is limited to notices or documents of particular 
descriptions (s 203(6)(b)); 

(C) must state the address to be used and must be accompanied by such other information 
as that person requires for the making of the transmission (s 203(6)(c)); 

(D) may be modified or withdrawn at any time by a notice given to that person in such 
manner as that person may require (s 203(6)(d)). 

An indication, requirement or determination given, imposed or made by the Board, the 
Office for Legal Complaints or an Ombudsman for the purposes of s 203 is to be given, imposed 
or made by being published by that person: s 203(7). 

As to the meaning of ‘electronic communications network’ see the Communications 
Act 2003 s 32; and TELECOMMUNICATIONS vol 97 (2010) PARA 60 (definition applied by virtue 
of the Legal Services Act 2007 s 203(8)). 

12 Legal Services Act 2007 Sch 1 para 24. 
13 Legal Services Act 2007 Sch 1 para 21(1). 


204. The chairman. The chairman is a lay person! appointed by the 
Lord Chancellor?. It is a condition of the appointment of the chairman that the 
person appointed must not during the appointment: 

(1) carry on any activity which is a reserved legal activity?; 

(2) provide regulated claims management services*; or 

(3) provide immigration advice or immigration services?, 
for or in expectation of any fee, gain or rewards. 

The chairman ceases to be chairman upon ceasing to be a member of the Legal 
Services Board". 

The chairman is paid by the Board in accordance with provision made by or 
under his terms of appointment’. The terms of appointment may provide for the 
Board to pay or make payments towards the provision of a pension, allowance 
or gratuity to or in respect of that person?. If the Lord Chancellor thinks there 
are circumstances that make it right for a person ceasing to hold office as 
chairman to receive compensation, the Board may pay that person such 
compensation as the Lord Chancellor may determine!?, 


1 As to the meaning of ‘lay person’ see РАКА 205. 

2 Legal Services Act 2007 Sch 1 paras 1(1)(a), 2(2). As to the Lord Chancellor see PARA 201 
note 1. 

3 Legal Services Act 2007 Sch 1 para 2(3)(a). As to the meaning of ‘reserved legal activity’ see 
PARA 352. 

4 Legal Services Act 2007 Sch 1 para 2(3)(b) 
services’ see the Compensation Act 2006 s 

5 Legal Services Act 2007 Sch 1 para 2(3)(c) 

6 Legal Services Act 2007 Sch 1 para 2(3). 


As to the meaning of 'regulated claims management 
4(2)(e); and PARA 394 note 1. 
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7 Legal Services Act 2007 Sch 1 para 8. As to the Legal Services Board see s 2; and PARA 203 et 
seq. 

8 Legal Services Act 2007 Sch 1 para 10. 

9 Legal Services Act 2007 Sch 1 para 11. 

10 Legal Services Act 2007 Sch 1 para 12. 


205. Appointment of ordinary members. Before appointing a member of the 
Legal Services Board! other than the Chief Executive? (an ‘ordinary member’), 
the Lord Chancellor? must consult the Lord Chief Justice about the process for 
appointment of the member and about the person selected for appointment?. In 
appointing persons as ordinary members the Lord Chancellor must ensure that a 
majority of the members of the board are lay persons?. Чау person' is a reference 
to a person who has never been: 

(1) an authorised person in relation to an activity which is a reserved legal 

activity$; 

(2) а person authorised by a person designated" to provide services which 

are regulated claims management services?; 

(3) ап advocate in Scotland’; 

(4) a solicitor in Scotland’; | m 

(5) а member of the Bar of Northern Ireland!!; bust" 

(6) a solicitor of the Court of Judicature of Northern Ireland". 

If an ordinary member who is a lay person becomes a person within heads (1) 
to (6) above, that person ceases to be a member of the board". 

In appointing persons to be ordinary members, the Lord Chancellor must 
have regard to the desirability of securing that the board includes members who 
(between them) have experience in or knowledge of: 

a) the provision of legal services!^; 

) legal education and legal training!^; 

) consumer affairs!6; Е 

) civil or criminal proceedings and the working of the courts"; 

) competition matters! ; 

the maintenance of the professional standards of persons who provide 

legal services!?; 

(g) the maintenance of standards in professions other than the legal 
profession?°; 

h) the handling of complaints?!; 

i) commercial affairs??; 

j | non-commercial legal services??; 

k) the differing needs of consumers?^; 

(I) the provision of claims management ѕегуісеѕ25. 

The ordinary members are paid by the Board in accordance with provisions 
made Бу or under their terms of appointment?s. The terms of appointment may 
also provide for the Board to pay or make payments towards the provision of a 
pension, allowance or gratuity to or in respect of that person2’. 
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As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARAS 203-226. 

As to the appointment of the Chief Executive see PARA 207. 

As to the Lord Chancellor see PARA 201 note 1. 

Legal Services Act 2007 Sch 1 para 1(2), (3). 

Legal Services Act 2007 Sch 1 para 2(1). 

Legal Services Act 2007 Sch 1 para 2(4)(a). As to the meaning of 'reserved legal activity’ see 
PARA 352. For these purposes, a person is deemed to have been an authorised person in relation 
to an activity which is a reserved legal activity if that person has before 1 January 2010 (‘the 
appointed day’) been: 
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(1) a barrister (Sch 1 para 2(5)(a)); 

(2) a solicitor (Sch 1 para 2(5)(b)); 

(3) a public notary (Sch 1 para 2(5)(c)); 

(4) a licensed conveyancer (Sch 1 para 2(5)(d)); 

(5) granted a certificate issued by the Chartered Institute of Legal Executives authorising 
the person to practise as a legal executive (Sch 1 para 2(5)(е)); 

(6) a registered patent attorney within the meaning of the Copyright, Designs and Patents 
Act 1988 s 275(1) (see PATENTS AND REGISTERED DESIGNS vol 79 (2008) PARA 615) 
(Legal Services Act 2007 Sch 1 para 2(5)(f)); 

(7) a registered trade mark attorney, within the meaning of the Trade Marks Act 1994 (see 
TRADE MARKS AND TRADE NAMES vol 97A (2013) PARAS 34-38) (Legal Services 
Act 2007 Sch 1 para 2(5)(g)); or 

(8) granted a right of audience or a right to conduct litigation in relation to any 
proceedings by virtue of the Courts and Legal Services Act 1990 ss 27(2)(a), 28(2)(a) 
(repealed) (Legal Services Act 2007 Sch 1 para 2(5)(h)). 

As to the meaning of ‘barrister’ see PARA 805; and as to barristers generally see PARA 805 et 
seq. As to the meaning of ‘solicitor’ see PARA 435; and as to solicitors generally see PARA 435 et 
seq. Аз to the meaning of ‘regulated claims management services’ see the Compensation 
Act 2006 s 4(2)(e); and PARA 394 note 1 (definition applied by the Legal Services Act 2007 Sch 1 
para 2(3)(b)). As to the meaning of ‘licensed conveyancer’ see the Administration of Justice 
Act 1985 s 11(2); and PARA 936 note 3 (definition applied by the Legal Services Act 2007 Sch 1 
para 2(6)). For these purposes ‘appointed day’ means the day appointed for the coming into 
force of s 13 (see PARA 349), ie 1 January 2010: Sch 1 para 2(6); Legal Services Act 2007 
(Commencement No 6, Transitory, Transitional and Saving Provisions) Order 2009, 
SI 2009/3250. 
le a person designated under the Compensation Act 2006 s 5(1) (see PARA 403). 

Legal Services Act 2007 Sch 1 para 2(4)(b). 
Legal Services Act 2007 Sch 1 рага,2(4)(с). 
Legal Services Act 2007 Sch 1 para 2(4)(d). 
Legal Services Act 2007 Sch 1 para 2(4)(e). 
Legal Services Act 2007 Sch 1 para 2(4)(f). 
Legal Services Act 2007 Sch 1 para 6. 
Legal Services Act 2007 Sch 1 para 3( 
Legal Services Act 2007 Sch 1 para 3( 
Legal Services Act 2007 Sch 1 para 3( 
Legal Services Act 2007 Sch 1 para 3( 
Legal Services Act 2007 Sch 1 para 3( 
( 
( 
( 
( 


4) 
4) 
4) 


Legal Services Act 2007 Sch 1 para 3 
Legal Services Act 2007 Sch 1 para 3 
Legal Services Act 2007 Sch 1 para 3 
Legal Services Act 2007 Sch 1 para 3(1). 

Legal Services Act 2007 Sch 1 para 3(j). ‘Non-commercial legal services’ means: (1) legal services 
carried on otherwise than with a view to profit; (2) legal services carried on by a not for profit 
body, a community interest company or an independent trade union: s 207(1). 

Legal Services Act 2007 Sch 1 para 3(k). As to the meaning of ‘consumers’ see PARA 202 note 8. 
Legal Services Act 2007 Sch 1 para 3(1). As to the meaning of ‘claims management services’ see 
the Compensation Act 2006 s 4; and PARA 394 note 1. 

Legal Services Act 2007 Sch 1 para 10. 

Legal Services Act 2007 Sch 1 para 11. 


). 
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Appointment terms and tenure of ordinary members. Ап ordinary 


member! holds and vacates office in accordance with the terms and conditions of 
that member's appointment? which must be for a fixed period not exceeding five 
years?. He may at any time resign from office* and may be removed from office 
by the Lord Chancellor? if the Lord Chancellor is satisfied that the member: 

(1) has failed without reasonable excuse to discharge the functions of the 


office for a continuous period of at least six months$; 


(2) has been convicted of an offence"; 
(3) 1$ an undischarged bankrupt or is a person in relation to whom a 


moratorium period under a debt relief order applies?; or 
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(4) is otherwise unfit to hold the office or unable to discharge its functions?. 

He may also be removed from office by the Lord Chancellor if the member is 
the chairman and has breached certain conditions! imposed оп his 
appointment!!. 

If the Lord Chancellor thinks there are circumstances that make it right for a 
person ceasing to hold office as an ordinary member to receive compensation, 
the Legal Services Board!? may pay that person such compensation as the 
Lord Chancellor may determine??. 


1 А to the appointment of ordinary members see PARA 205. 

2 Legal Services Act 2007 Sch 1 para 4. This is subject to Sch 1. 

3 Legal Services Act 2007 Sch 1 para 5(1), (2). A person who has held office as an ordinary 
member may be re-appointed, once only, for a further period (whether consecutive or not) not 
exceeding five years: Sch 1 para 5(3). 

4 Legal Services Act 2007 Sch 1 para 7(1)(a). 

5 Тера! Services Act 2007 Sch 1 para 7(1)(b). Before removing any ordinary member under Sch 1 
para 7(1)(b), the Lord Chancellor must consult the Lord Chief Justice and, if the ordinary 
member is not the chairman, the chairman: Sch 1 para 7(5). As to the Lord Chancellor see PARA 
201 note 1. 

6 See the Legal Services Act 2007 Sch 1 para 7(3)(a). The Lord Chancellor may not remove an 
ordinary member on the ground mentioned in Sch 1 para 7(3)(a) rhore than three months after 

the end of the period mentioned: Sch 1 para 7(6). . 

See the Legal Services Act 2007 Sch 1 para 7(3)(b). 

See the Legal Services Act 2007 Sch 1 para 7(3)(c) (amended by SI 2012/2404). As to debt relief 

orders see BANKRUPTCY AND INDIVIDUAL INSOLVENCY vol 5 (2013) PARA 101 et seq; and as to 

bankruptcy see BANKRUPTCY AND INDIVIDUAL INSOLVENCY vol 5 (2013) PARA 129 et seq. 

9 бес the Legal Services Act 2007 Sch 1 para 7(3)(d). 

10 Ie the conditions imposed by the Legal Services Act 2007 Sch 1 para 2(3) (see PARA 204). 

11 Legal Services Act 2007 Sch 1 para 7(4). 

12 As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

13 Legal Services Act 2007 Sch 1 para 12. 
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207. The Chief Executive and staff. The Chief Executive is a member of the 
Legal Services Board! appointed by the Board?. Where a person ceases to be 
employed as Chief Executive, that person ceases to be a member of the Board?. 
The Board may appoint such other staff as it considers appropriate to assist in 
the performance of its functions*. The Chief Executive and other staff are to be 
appointed on terms and conditions determined by the Board and paid by the 
Board in accordance with provision made by or under the terms of 
appointment". 

The terms and conditions on which the Chief Executive or any other member 
of staff is appointed may provide for the Board to pay or make payments 
towards the provision of a pension, allowance or gratuity to or in respect of that 
регѕопё. The Board may pay compensation for loss of employment to or in 
respect of a member (or former member) of staff. 

The Board may also make arrangements with such persons as it considers 
appropriate for assistance to be provided to itë. 


1 As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203. 

2 бее the Legal Services Act 2007 Sch 1 para 13. 

3 Legal Services Act 2007 Sch 1 para 9. 

4 Legal Services Act 2007 Sch 1 para 14. A member of staff so appointed may be a member (but 
not chairman) of the Board: Sch 1 para 18. 

5 Гера! Services Act 2007 Sch 1 para 15. 

6  LegalServices Act 2007 Sch 1 para 16. 

7 Legal Services Act 2007 Sch 1 para 17. 

8 Legal Services Act 2007 Sch 1 para 19(1). Arrangements may include the paying of fees to such 


persons: Sch 1 para 19(2). 
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208. Committees. The Legal Services Board! may establish committees? and 
any committee so established may establish sub-committees?. Only members of 
the Board may be members of a committee or sub-committee^ and a majority of 
the members of a committee or a sub-committee must be lay persons?. The Board 
may regulate the procedure of its committees and sub-committees, including 
quorumé. 


As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

Legal Services Act 2007 Sch 1 para 20(1). 

Legal Services Act 2007 Sch 1 para 20(2). 

Legal Services Act 2007 Sch 1 para 20(3). 

Legal Services Act 2007 Sch 1 para 20(4). As to the meaning of ‘lay person’ see PARA 205. 
Legal Services Act 2007 Sch 1 para 21(1). The quorum of a committee or sub-committee must 
not be less than three: Sch 1 para 21(2). 


ON ол + о Ко не 


209. Application of seal and proof of instruments. The application of the seal 
of the Legal Services Board! is to be authenticated by the signature of any 
member of the Board, or of its staff, who has been authorised (whether generally 
or specifically) by the Board for the purpose?. Any contract or instrument which, 
if entered into or executed by an individual, would not need to be under seal may 
be entered into or executed on behalf of the Board by any person who has been 
authorised (whether generally or specifically) by the Board for the purpose?. A 
document purporting to be duly executed under the seal of the Board or signed 
on its behalf is to be received in evidence and is to be taken to be executed or 
signed in that way, unless (Не’согигагу is proved‘. 


As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 
Legal Services Act 2007 Sch 1 para 27. 
Legal Services Act 2007 Sch 1 para 28. 
Legal Services Act 2007 Sch 1 para 29. 
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210. Exemption from liability in damages. The following are not liable in 
damages for anything done or omitted in the exercise or purported exercise of 
the functions of the Legal Services Board!: 
(1) the Board?; 
(2) а member of the Board?; 
(3) а member of the Board's staff*; 
(4) а person to whom the Board in its capacity as an approved regulator 
delegates? any of its functions; 
(5) а person to whom the Board in its capacity as a licensing authority 
delegates" any of its functions’. 


1 Ie functions of the Legal Services Board conferred by or by virtue of the Legal Services Act 2007 
or any other enactment: Sch 1 para 33(2). As to the Legal Services Board see s 2; and PARA 203 
et seq. 

2 See the Legal Services Act 2007 Sch 1 para 33(1)(a), (2). However Sch 1 para 33(1) does not 
apply where it is showed that the act or omission was in bad faith or so as to prevent an award 
of damages made in respect of an act or omission on the ground that the act or omission was 
unlawful as a result of the Human Rights Act 1998 s 6(1) (see RIGHTS AND FREEDOMS vol 88A 
(2013) PARA 23): Legal Services Act 2007 Sch 1 para 33(3). 

3 See the Legal Services Act 2007 Sch 1 para 33(1)(b), (2). 

4 See the Legal Services Act 2007 Sch 1 para 33(1)(c), (2). The member of the Board's staff 
mentioned in the text is a member of the Board's staff appointed under Sch 1 para 14 (see PARA 
207). 

5 Те functions delegated by virtue of the Legal Services Act 2007 s 64(2)(k) (see PARA 369). As to 
the meaning of ‘approved regulator’ see PARA 227. 

6 See the Legal Services Act 2007 Sch 1 para 33(1)(d), (2). 
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7 ]efunctions delegated by virtue of the Legal Services Act 2007 s 73(3)(a) (see PARA 1051). 
8 бее the Legal Services Act 2007 Sch 1 para 33(1)(e), (2). 


(и) Functions of the Legal Services Board 


211. General functions. In discharging its functions the Legal Services Board! 
must, so far as is reasonably practicable, act in a way which is compatible with 
the regulatory objectives? and which the Board considers most appropriate for 
the purpose of meeting those objectives?. It must also have regard to the 
principles under which regulatory activities should be transparent, accountable, 
proportionate, and consistent and targeted only at cases in which action is 
needed and any other principle appearing to it to represent the best regulatory 
practice’. 

In managing its affairs, the Board must have regard to such generally accepted 
principles of good corporate governance as it is reasonable to regard as 
applicable to it. 

The Board may do anything calculated to facilitate, or incidental or conducive 
to, the carrying out of any of its functions. 

The Board must assist in the maintenance and develópment of standards in 
relation to the regulation by approved regulators" of persons authorised by them 
to carry on activities which are reserved legal activities? and the education and 
training of persons so authorised’. 

The Board must establish and maintain a panel of persons (to be known as the 
‘Consumer Panel’) to represent the interests of consumers and must consider any 
representations made to it by the Consumer Panel!?, 


As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 
As to the ‘regulatory objectives’ see PARA 202. 
Legal Services Act 2007 s 3(1), (2). 
Legal Services Act 2007 s 3(3). The Board must specify in its statement of policy how it will 
comply with this requirement: see s 49(4); and PARA 281. 
Legal Services Act 2007 s 5. 
Legal Services Act 2007 s 7. 
As to the meaning of ‘approved regulator’ see РАКА 227. 
As to the meaning of 'reserved legal activities! see PARA 352. 
Legal Services Act 2007 s 4. 
О Legal Services Act 2007 ss 8(1), 10(1). As to the Consumer Panel see PARAS 223-226. As to the 
meaning of ‘consumers’ see PARA 202 note 8. 
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212. Delegation of functions. The Legal Services Board! may authorise the 
chairman, the Chief Executive or any other member of the Board, a committee or 
sub-committee of the Board, or a member of зга 2, to exercise, on behalf of the 
Board, such of its functions, in such circumstances, as it may determine?. 

A committee may delegate functions (including functions delegated to the 
committee) to a sub-committee, the chairman, the Chief Executive or any other 
member of the Board, or a member of staff^. 


1 As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

2 Теа member of staff appointed under the Legal Services Act 2007 Sch 1 para 14 (see PARA 207). 

3 Legal Services Act 2007 Sch 1 para 23(1). This does not apply to any power or duty the Board 
has to make rules (other than excluded rules) under the Legal Services Act 2007: Sch 1 
para 23(4). For these purposes ‘excluded rules’ means rules of procedure made under Sch 1 
para 21 (see PARA 208) in relation to any committee or sub-committee of the Board and rules 
made by the Board in its capacity as an approved regulator or a licensing authority: Sch 1 
para 23(5). As to the meaning of 'approved regulator! see PARA 227. As to the meaning of 
"licensing authority’ see PARA 1051; and as to licensing authorities generally see PARA 1051 et 
seq. 
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Schedule 1 para 23(1), (2) is subject to: 

(1) any provision made by an order under s 62 by virtue of s 64(2)(k) (powers to authorise 
the Board to delegate to any person functions conferred on it in its capacity as an 
approved regulator) (see PARA 238) (Sch 1 para 23(3)(a)); and 

(2) s 73(3)(a) (power to delegate to any person functions conferred on the Board in its 
capacity as a licensing authority) (see PARA 1051) (Sch 1 para 23(3)(b)). 

4 Legal Services Act 2007 Sch 1 para 23(2). See note 3. As to members of staff see note 2. 


213. Annual report. The Legal Services Board! must prepare a report (the 
‘annual report") for each financial year? dealing with the discharge of the Board's 
functions?, the extent to which, in the Board's opinion, the Board has met the 
regulatory objectives and such other matters as the Lord Chancellor may from 
time to time Диес“. The report must also deal with how, in the Board's opinion, 
the activities of licensing authorities and licensed bodies? have affected the 
regulatory objectives$. 


1 Asto the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

2 For these purposes ‘financial year’ means the period beginning with the day on which the Board 
is established and ending with the next following 31 March and each successive period of 12 
months: Legal Services Act 2007 s 6(5). 

3 А to the Board's functions see PARA 211. 

4 Legal Services Act 2007 s 6(1), (2). As soon as reasonably practicable after the end of each 
financial year, the Board must give the Lord Chancellor a copy of the annual report prepared for 
that year and the Lord Chancellor must lay a copy of the report before Parliament: s 6(3), (4). 
As to the Lord Chancellor see PARA 201 note 1. As to the meaning of ‘regulatory objectives’ see 
PARA 202. 

5 Аз to the meaning of ‘licensing authority’ see PARA 1051; and as to licensing authorities 
generally see PARA 1051 et seq. As to the meaning of ‘licensed bodies’ see PARA 1049. 

6 Legal Services Act 2007 s 110(1), (3). However s 110 does not apply to an annual report for a 
financial year before the first financial year in which a licence is issued under Pt 5 (ss 71-111): 
s 110(2). 


214. Guidance. The Legal Services Board! may give guidance: 

(1) about the operation of the Legal Services Act 2007 and of any order 

made under it?; 

(2) about the operation of any rules made by the Board under the Legal 

Services Act 20073; 

(3) about any matter relating to the Board's functions‘; 

(4) for the purpose of meeting the regulatory objectives?; 

(5) about the content of licensing rules®; 

(6) about any other matters about which it appears to the Board to be 

desirable to give guidance". 

The Board may publish its guidance, offer copies of its published guidance for 
sale at a reasonable price and, if it gives guidance in response to a request made 
by any person, make a reasonable charge for that guidance?. 

When exercising its functions, the Board may have regard to the extent to 
which an approved regulator? has complied with any guidance issued under the 
above provisions which is applicable to the approved regulator!, 


1 As го the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. When 
exercising its functions in its capacity as an approved regulator by virtue of an order under 
s 62(1)(a) (see PARA 236) or in its capacity as a licensing authority under Pt 5 (ss 71-111) (see 
PARA 1051 et seq), the Board must have regard to any guidance it has issued under s 162: 
s 162(6). The Board may give financial or other assistance to persons giving information or 
advice of a kind which the Board could give under s 162: s 162(3). 

Legal Services Act 2007 s 162(1)(а). 

Legal Services Act 2007 s 162(1)(b). Such rules are non-statutory and are not set out in this 
work. 
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Legal Services Act 2007 s 162(1)(c). As to the functions of the Board generally see PARA 211. 

Legal Services Act 2007 s 162(1)(d). As to the meaning of 'regulatory objectives' see PARA 202. 

Legal Services Act 2007 s 162(1)(e). As to the meaning of ‘licensing rules’ see PARA 1071; and as 

to licensing rules generally see PARA 1071 et seq. 

7 Legal Services Act 2007 s 162(1)(f). Guidance under s 162 may consist of such information and 
advice as the Board considers appropriate: s 162(2). 

8 Legal Services Act 2007 s 162(4). Any amounts paid to the Board under s 162 are payable into 
the Consolidated Fund: see s 175(1)(k). As to the Consolidated Fund see CONSTITUTIONAL AND 
ADMINISTRATIVE LAW vol 20 (2014) PARA 480; PARLIAMENT vol 78 (2010) PARAS 1028-1031. 

9 As to the meaning of ‘approved regulator’ see PARA 227. 


10 Legal Services Act 2007 s 162(5). 
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215. Voluntary arrangements. The Legal Services Board! may enter into 
arrangements with any person under which the Board is to provide assistance for 
the purpose of improving standards of service and promoting best practice in 
connection with the carrying on of any legal activity?. These arrangements may 
(among other things) provide for the Board to give advice on the best regulatory 
practice or the contents of codes of practice or other voluntary arrangements’. 
The arrangements may include provision as to the terms on which assistance is to 
be provided by the Board (including provision as to payment)*. 

Where the Board enters into arrangements under the above provisions, it must 
publish a statement giving details of the arrangements and explaining what they 
are intended to achieve’. 


As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 
Legal Services Act 2007 s 163(1). As to the meaning of ‘legal activity’ see PARA 352 note 1. 


1 
2 
3 Legal Services Act 2007 s 163(2). 
4 


Legal Services Act 2007 s 163(3). Any amount payable to the Board under arrangements entered 
into under s 163 is payable into the Consolidated Fund: see s 175(1)(1). As to the Consolidated 
Fund see CONSTITUTIONAL AND ADMINISTRATIVE LAW vol 20 (2014) PARA 480; PARLIAMENT 
vol 78 (2010) PARAS 1028-1031. Җ 


5 Legal Services Act 2007 s 163(4). 


216. Levy rules. The Legal Services Board! must make rules? providing for 
the imposition of a levy on leviable bodies? for the purpose of raising an amount 
corresponding to the aggregate of: 


(1) the leviable Board expenditure’; 
(2) the leviable Office for Legal Complaints expenditure?; and 
(3) the leviable Lord Chancellor expenditure. 


1 As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 


Before making rules under the Legal Services Act 2007 s 173, the Board must satisfy itself that 
the apportionment of the levy as between different leviable bodies will be in accordance with 
fair principles: s 173(3). The Board may not make rules under s 173 except with the consent of 
the Lord Chancellor: s 173(4). Any rules made by the Board under s 173 must be made by 
statutory instrument and the Statutory Instruments Act 1946 applies to the Board's powers to 
make such rules as if the Board were a minister of the Crown: s 204(2). As to the 
Lord Chancellor see PARA 201 note 1. In exercise of this power the Board has made the Legal 
Services Act 2007 (Levy) Rules 2010, SI 2010/213; and the Legal Services Act 2007 (Levy) 
(No 2) Rules 2010, SI 2010/2911. 


3 А levy imposed under the Legal Services Act 2007 s 173 is payable to the Board: s 173(2). Any 
sum so received is payable into the Consolidated Fund: see s 175(1)(j). As to the Consolidated 
Fund see CONSTITUTIONAL AND ADMINISTRATIVE LAW vo! 20 (2014) PARA 480; PARLIAMENT 
vol 78 (2010) PARAS 1028-1031. ‘Leviable body’ means an approved regulator, the person 
designated under the Compensation Act 2006 s 5(1) (the Regulator in relation to claims 
management services) (see PARA 403) or any other person prescribed by the Lord Chancellor by 
order: Legal Services Act 2007 s 173(5). In s 173(5) the reference to ‘ап approved regulator' 
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does not include the Board where it is designated as an approved regulator under s 62 (see PARA 
236): s 173(11). As to the meaning of ‘approved regulator’ see PARA 227. 

4 Legal Services Act 2007 s 173(1)(a). ‘Leviable Board expenditure' means the difference between: 

(1) the expenditure of the Board incurred under or for the purposes of the Legal Services 
Act 2007 or any other enactment (including any expenditure incurred in connection 
with its establishment and any expenditure incurred by it in its capacity as an approved 
regulator or its capacity as a licensing authority) (s 173(6)(a)); and 

(2) the aggregate of the amounts which the Board pays into the consolidated fund under 
s 175(1)(a), (c)-(e), (k)-(m) (see PARAS 214, 215, 218, 281, 1077), or by virtue of 
regulations under the Compensation Act 2006 Schedule para 7(g) (see PARA 404) (Legal 
Services Act 2007 s 173(6)(b)). 

5 Legal Services Act 2007 s 173(1)(b). ‘Leviable Office for Legal Complaints expenditure’ means 

` фе difference between: 

(1) the expenditure of the Office for Legal Complaints incurred under or for the purposes 
of the Legal Services Act 2007 (including any expenditure incurred in connection with 
its establishment) (s 173(7)(a)); and 

(2) the aggregate of the amounts which the Office for Legal Complaints pays into the 
consolidated fund under s 175(1)(g), (h), (n) (see PARAS 311, 321, 324) (s 173(7)(b)). 

However s 173(7)(a) does not include such proportion of the expenditure of the Office for 
Legal Complaints incurred under or for the purposes of the Legal Services Act 2007 as may 
reasonably be attributed to the exercise of its functions under ss 164-166 (see PARAS 313-314): 
$ 173(8). As to the Office for Legal Complaints see the Legal Services Act 2007 s 114; and PARA 
293 et seq. 

6 Legal Services Act 2007 s 173(1)(с). ‘Leviable Lord Chancellor expenditure’ means any 
expenditure incurred by the Lord Chancellor in connection with the establishment of the Board 
or the Office for Legal Complaints: see s 173(9). The leviable Lord Chancellor expenditure does 
not include any expenditure under s 172 (funding of Board and Office for Legal Complaints) 
(see PARA 203): s 173(10). 2 

Where по person is designated under the Compensation Act 2006 s 5(1) as the regulator in 

relation to claims management services (see PARA 403), the Lord Chancellor may by regulations 
charge periodic fees for authorised persons for the purposes of meeting any costs incurred by 
him: see the Legal Services Act 2007 s 174A (added by the Financial Services (Banking Reform) 
Act 2013 s 140(4), (5)). 


217. Payment of the levy. The levy! is to be payable at such rate and at such 
times as may be specified in the levy rules?. The provision made in the levy rules 
for determining the amount of the levy payable in respect of a particular period 
may require account to be taken of estimated as well as actual expenditure and 
receipts and must require the Legal Services Board? to obtain the 
Lord Chancellor's agreement to the amount payable in respect of a particular 
period". The levy rules may provide for different parts of the levy to be payable 
at different rates?. 

Any amount which is owed to the Board in accordance with the levy rules 
may be recovered аз a debt due to the Board®. 

The levy rules must require the Board to calculate the amount of the levy 
payable by each leviable body and to notify each leviable body? of its liability to 
pay an amount of levy and the time or times at which it becomes payable?. 


1 ‘Levy’ means the levy payable by virtue of the Legal Services Act 2007 s 173 (see PARA 216): 
s 174(1). 
2 Legal Services Act 2007 s 174(2). Чеуу rules' means the rules made in accordance with s 173 
(see PARA 216): s 174(1). See the Legal Services Act 2007 (Levy) Rules 2010, SI 2010/213; and 
the Legal Services Act 2007 (Levy) (No 2) Rules 2010, SI 2010/2911. 
As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 
Legal Services Act 2007 s 174(3). As to the Lord Chancellor see PARA 201 note 1. 
Legal Services Act 2007 s 174(4). 
Legal Services Act 2007 s 174(5). Without prejudice to s 174(2)-(6), the levy rules may: 
(1) make provision about the collection and recovery of the levy (s 174(7)(a)); 
(2) make provision about the circumstances in which any amount of the levy payable may 
be waived (s 174(7)(b)); 
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(3) provide that if the whole or any part of an amount of the levy payable under the levy 
rules is not paid by the time when it is required to be paid under the rules, the unpaid 
balance from time to time carries interest at the rate determined by or in accordance 
with the levy rules (s 174(7)(c)). 

7 Аз to the meaning of ‘leviable body’ see РАКА 216 note 3 (definition applied by the Legal 
Services Act 2007 s 174(1)). 
8 Legal Services Act 2007 s 174(6). 


218. Consultation requirements for rules. If the Legal Services Board! 
proposes to make any rules?, other than excluded rules?, it must publish a draft 
of the proposed rules^ accompanied by a notice which states that representations 
about the proposals may be made to the Board within the period specified in the 
notice. Before making the rules, the Board must have regard to any 
representations duly made$. 

The Board must publish any rules it makes and rules may not take effect 
before the time they are published". If the rules differ from the draft rules that 
were published? in a way which is, in the opinion of the Board, material, it must 
publish details of the difference?. 


1 As то the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 
2 The Legal Services Act 2007 s 205 applies in relation to rules made БУ the Legal Services Board 
under that Act: see s 205(1). 6 
3 For the purposes of the Legal Services Act 2007 s 205 ‘excluded rules’ means: 
(1) rules of procedure made by the Board for the purposes of Sch 1 para 21 (s 205(9)(a)); 
(2) rules made by the Board in its capacity as an approved regulator or a licensing 
authority (s 205(9)(b)); and 
(3) rules of procedure made by the Office for Legal Services for the purposes of Sch 15 
para 20 (s 205(9)(c)), 
and references to making rules include references to modifying the rules and, in relation to any 
modifications of rules, references to the proposed rules are to be read as references to the 
proposed modifications: s 205(9). As to the meaning of ‘approved regulator’ see РАКА 227. As to 
the meaning of ‘licensing authority’ see РАКА 1051; and as to licensing authorities generally see 
PARA 1051 et seq. 6 
4 Legal Services Act 2007 s 205(2). The Board may make a reasonable charge for providing a 
person with a copy of a draft published under s 205(2): s 205(8). Any amounts so paid to the 
Board are payable into the Consolidated Fund: see s 175(1)(m). As to the Consolidated Fund see 
CONSTITUTIONAL AND ADMINISTRATIVE LAW vol 20 (2014) PARA 480; PARLIAMENT vol 78 
(2010) PARAS 1028-1031. As to notices generally see PARA 203 note 11. 
Legal Services Act 2007 s 205(3). 
Legal Services Act 2007 s 205(4). Section 205 is subject to s 156(3) (see PARA 323): s 205(10). 
7 Legal Services Act 2007 s 205(6). Section 205(6) does not apply to rules made by the Board 
under s 37(4) (see PARA 263), s 95(3) (see PARA 1120) or s 173 (see PARA 216): s 205(7). The 
Board may make a reasonable charge for providing a person with a copy of a draft published 
under s 205(6): s 205(8). Any amounts so paid to the Board are payable into the Consolidated 
Fund: see s 175(1)(m). 
8 Ie published under the Legal Services Act 2007 s 205(2). 
9 Legal Services Act 2007 s 205(5). 
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(iii) Restricted Information 


219. Restricted information. Except as otherwise provided', information 
(other than excluded information?) which is obtained by the Legal Services 
Board in the exercise of its functions? (‘restricted information’) must not ђе 
disclosed by a restricted person? or by any person who receives the information 
directly or indirectly from a restricted person?. 


1 leexcept as provided by the Legal Services Act 2007 s 168 (see PARA 220). 
2 For these purposes ‘excluded information’ means: 


201 
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(1) information which is in the form of a summary or collection of information so framed 
as not to enable information relating to any particular person to be ascertained from it 
(Legal Services Act 2007 s 167(3)(a)); 
(2) information which at the time of the disclosure is or has already been made available to 
the public from other sources (s 167(7)(b)); 
(3) information which was obtained more than 70 years before the date of the disclosure 
(s 167(7)(c)). 
As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. Аз to 
the functions of the Board see PARAS 211-218. 
For these purposes ‘restricted person’ means: 
(1) the Board (including the Board in its capacity as an approved regulator or a licensing 
authority) (Legal Services Act 2007 s 167(2)(a)); 
(2) a person who exercises functions delegated under Sch 1 para 23 (see PARA 212) or s 73 
(see PARA 1051) or by virtue of s 64(2)(k) (see PARA 238) (s 167(2)(b)). 
As to the meaning of ‘approved regulator’ see PARA 227. As to the meaning of ‘licensing 
authority' see PARA 1051; and as to licensing authorities generally see PARA 1051 et seq. 
Legal Services Act 2007 s 167(1). 


220. Disclosure of restricted information. А restricted person! may disclose 
restricted information? to another restricted person?. Restricted information may 


als 
Bo 


o be disclosed for the purposes of enabling or assisting the Legal Services 
ard to exercise its functions* (whether as an approved regulator, a licensing 


authority or otherwise)?. Furthermore the provisions preventing the disclosure of 
restricted information? do not preclude the disclosure of restricted information": 


res 


(1) where the disclosure is a result of the Board exercising any power to 
publish information under the Legal Services Act 20078; 

(2) for the purposes of enabling or assisting the Office for Legal 
Complaints’, ombudsmen or persons who exercise functions 
delegated!?, to exercise any of its or their functions"; 

(3) to an approved regulator for the purposes of enabling or assisting the 
approved regulator to exercise any of its functions!?; 

(4) with the consent of the person to whom it relates and (if different) the 
person from whom the restricted person obtained it!?; 

(5) for the purposes of an inquiry with a view to the taking of any criminal 
proceedings or for the purposes of any such proceedings!^; 

(6) where the disclosure is required by or by virtue of any provision made 
by or under the Legal Services Act 2007 or any other enactment or other 
rule of law's; ог 

(7) to such persons (other than approved regulators) who exercise 
regulatory functions as may be prescribed by order made by the 
Lord Chancellor, for such purposes as may be so prescribed!5. 

However, the Lord Chancellor may by order prevent the disclosure of 

tricted information for the purposes of enabling or assisting the Board to 


exercise its functions or by virtue of heads (1) to (7) above!” in such 
circumstances, or for such purposes, as may be prescribed in the огаег!8. 
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As to the meaning of ‘restricted person’ see PARA 219 note 4. 

As to the meaning of ‘restricted information’ see PARA 219. 

Legal Services Act 2007 s 168(1). 

As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. As to 
the functions of the Board see PARAS 211-218. 

Legal Services Act 2007 s 168(2). The Legal Services Act 2007 s 168(2) is subject to s 168(5) 
(see the text and note 18): s 168(4). As to the meaning of ‘approved regulator’ see PARA 227. As 
to the meaning of ‘licensing authority’ see PARA 1051; and as to licensing authorities generally 
see PARA 1051 et seq. As to the Board as an approved regulator see PARA 237. 

Ie the Legal Services Act 2007 s 167 (see PARA 219). 

The Legal Services Act 2007 s 168(3) is subject to s 168(5) (see the text and note 19). 
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Legal Services Act 2007 s 168(3)(a). 

As to the Office for Legal Complaints see the Legal Services Act 2007 s 114; and PARA 293 et 
seq. 

le a person who exercises functions delegated under the Legal Services Act 2007 Sch 15 para 22 
(see PARA 306). 

Legal Services Act 2007 s 168(3)(b). 

Legal Services Act 2007 s 168(3)(c). 

Legal Services Act 2007 s 168(3)(d). 

Legal Services Act 2007 s 168(3)(e). 

Legal Services Act 2007 s 168(3)(f). 

Legal Services Act 2007 s 168(3)(g). As to the meaning of ‘regulatory functions’ see PARA 201 
note 4. As to the Lord Chancellor see PARA 201 note 1. 

Each of the following persons is prescribed under the Legal Services Act 2007 s 168(3)(g) for 
the purpose of enabling or assisting it to exercise any of its regulatory functions: the Insolvency 
Service; the Financial Reporting Council Limited and its operating bodies the Professional 
Oversight Board, the Financial Reporting Review Panel, the Accounting Standards Board, the 
Auditing Practices Board, the Board for Actuarial Standards and the Accountancy and Actuarial 
Discipline Board Limited: Legal Services Act 2007 (Disclosure of Restricted Information) 
Order 2011, SI 2011/122, art 3, Sch 2. 

Ie by virtue of the Legal Services Act 2007 s 168(2), (3). 
Legal Services Act 2007 s 168(5). At the date at which this volume states the law no such orders 
had been made. ; I 


1. Disclosure of information to the Board. Information which is held by or 
behalf of a permitted person! may be disclosed to the Legal Services Board? 


for the purposes of enabling or assisting the Board to exercise its functions 
(whether as an approved regulator, a licensing authority or otherwise)". The 


fol 


lowing are permitted persons: 
) a chief officer of police of a police force in England and Wales’; 
) the chief constable of the Police Service of Scotland; 
) the Chief Constable of the Police Service of Northern Ireland$; 
) the Director General of the National Crime Agency’; 
) the Commissioners for Her Majesty's Revenue and Customs*; 
) the Financial Conduct Authority?; 
) the Prudential Regulation Authority!?; 
the Bank of Епріапа!!. 
The Lord Chancellor may by order designate as permitted persons other 


1 
2 
(3 
(4 
(5 
(6 
(7 
8 


persons who exercise functions which the Lord Chancellor considers are of a 
public nature (including a person discharging regulatory functions in relation to 
any description of activities)!?. 


1 


This applies whether or not the information was held before or after the Legal Services Act 2007 
$ 169 came into force on 1 January 2010 (see the Legal Services Act 2007 (Commencement 
No 6, Тгапзиогу, Transitional and Saving Provisions) Order 2009, SI 2009/3250). 

As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. As to 
the functions of the Board see PARAS 211-218. A disclosure under s 169 is not to be taken to 
breach any restriction on the disclosure of information (however imposed): s 169(2). However 
nothing in s 169 authorises the making of a disclosure which contravenes the Data Protection 
Act 1998 (see CONFIDENCE AND INFORMATIONAL PRIVACY vol 19 (2011) PARA 1 et seq) or 
which is prohibited by the Regulation of Investigatory Powers Act 2000 Pt 1 (ss 1-25) (see 
POLICE AND INVESTIGATORY POWERS vol 84A (2013) PARA 655): Legal Services Act 2007 
s 169(3). Section 169 does not affect a power to disclose which exists apart from s 169: 
s 169(4). 

Legal Services Act 2007 s 169(1). As to the meaning of ‘approved regulator’ see PARA 227. As to 
the meaning of ‘licensing authority’ see PARA 1051; and as to licensing authorities generally see 
PARA 1051 et seq. As to the Board as an approved regulator see PARA 237. 

Legal Services Act 2007 s 169(5)(a) As to chief officers of police see POLICE AND 
INVESTIGATORY POWERS vol 84 (2013) PARA 112. 

Legal Services Act 2007 s 169(5)(b) (substituted by SI 2013/602). 
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6 Legal Services Act 2007 s 169(5)(c). 
7 Legal Services Act 2007 s 169(5)(d) (amended by the Crime and Courts Act 2013 s 15(3), Sch 8 


Pt 3 para 187). As to the Director General of the National Crime Agency see POLICE AND 
INVESTIGATORY POWERS. 


8 Тера! Services Act 2007 s 169(5)(e). Аз to the Commissioners for Her Majesty's Revenue and 
Customs see INCOME TAXATION vol 58 (2014) PARA 33. Information must not be disclosed 
under s 169 on behalf of the Commissioners for Her Majesty's Revenue and Customs unless the 
Commissioners authorise the disclosure, and the power to authorise the disclosure may be 
delegated (either generally or for a specific purpose) to an officer of Revenue and Customs: 
s 169(7), (8). 

9 Тера! Services Act 2007 s 169(5)(f) (substituted by the Financial Services Act 2012 s 114(1), 
Sch 18 Pt 2 para 125(1), (3)). As to the Financial Conduct Authority see FINANCIAL SERVICES 
AND INSTITUTIONS. 

10 Legal Services Act 2007 s 169(5)(g) (added by the Financial Services Act 2012 Sch 18 Pt 2 


para 125(1), (3)). As to the Prudential Regulation Authority see FINANCIAL SERVICES AND 
INSTITUTIONS. 


11 Legal Services Act 2007 s 169(5)(h) (added by the Financial Services Act 2012 Sch 18 Pt 2 
para 125(1), (3)). As to the Bank of England see FINANCIAL SERVICES AND INSTITUTIONS vol 49 
(2008) PARA 793 et seq. 

12 Гера] Services Act 2007 s 169(6). At the date at which this volume states the law no such orders 
had been made. As to the meaning of ‘regulatory functions’ see PARA 201 note 4. As to the 
Lord Chancellor see PARA 201 note 1. 


222. Use of information by the Board. Information obtained by the Legal 
Services Board! (whether in its capacity as an approved regulator or licensing 
authority? or otherwise) may be used by the Board for the purposes of, or for 
any purpose connected with or incidental to, the exercise of its functions?. 


1 Аз to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. As to 
the functions of the Board see PARAS 211-218. 

2 As to the meaning of ‘approved regulator’ see PARA 227. As to the meaning of ‘licensing 
authority’ see PARA 1051; and as to licensing authorities generally see PARA 1051 et seq. As to 
the Board as an approved regulator see PARA 237. 

3 Legal Services Act 2007 s 171. 


(iv) Consumer Panel 


223. Establishment of the Consumer Panel. The Consumer Panel is a panel of 
persons established and maintained by the Legal Services Board! to represent the 
interests of consumers?. It consists of such consumers, or persons representing 
the interests of consumers, as the Board may appoint with the approval of the 
Lord Chancellor?. The Board must secure that the membership of the Consumer 
Panel is such as to give a fair degree of representation to both: 

(1) those who are using (or are or may be contemplating using), in 
connection with businesses carried on by them, services provided by 
persons who are authorised persons in relation to activities which are 
reserved legal activities; and 

(2) those who are using (or are or may be contemplating using) such 
services otherwise than in connection with businesses carried on by 
them?. 

However the Consumer Panel must not include any person who is: 

(a) а member of the Board or of из staff$; 

(b а member of the Office for Legal Complaints’, an Ombudsman 
appointed by it or a. member of its staff; 

(с) а member of the governing body, or of the staff, of an approved 
regulator?; 
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(d) an authorised person in relation to an activity which is a reserved legal 
activity; 

(e) a person authorised, by a person designated!! to provide services which 
are regulated claims management services!?; 


(f) | an advocate in Scotland?3; 
(g) a solicitor in Scotland!^; 
(h) a member of the Bar of Northern Ireland!5; or 


(i) a solicitor of the Court of Judicature of Northern Ireland!$. 

The Board must appoint one of the members of the Consumer Panel to be the 
chairman of the Рапе!?. The chairman and other members of the Consumer 
Panel are to be appointed for a fixed period, and on other terms and conditions, 
determined by the Board and paid by the Board in accordance with provision 
made by or under the terms of appointment!?. A person may be removed from 
office in accordance with those terms and conditions only with the approval of 
the Lord Chancellor!?. A person who ceases to be chairman or another member 
of the Consumer Panel may Бе re-appointed??, 


1 As to the Legal Services Board see the Legal Services Act 2007 s 23 and PARA 203 et seq. 

2 See the Legal Services Act 2007 s 8(1); and PARA 211. As to the meaning of ‘consumers’ see PARA 
202 note 8. 

3 Legal Services Act 2007 s 8(2). As to the Lord Chancellor see PARA 201 note 1. 

4 Legal Services Act 2007 s 8(4)(a). As to the meaning of ‘reserved legal activities’ see PARA 352. 
As to the meaning of 'authorised persons' in relation to activities which are reserved legal 
activities see s 18; and PARA 356. 

5 Legal Services Act 2007 s 8(4)(b). 

6 Legal Services Act 2007 s 8(5)(a). 

7 See the Legal Services Act 2007 Pt 6 (ss 112-161); and PARA 293 et seq. As to the Office for 
Legal Complaints see the Legal Services Act 2007 s 114; and PARA 293 et seq. 


8 Legal Services Act 2007 s 8(5)(b). A member of staff mentioned in the text refers to a member of 
staff appointed under Sch 15 para 13 (see PARA 301): 

9 Legal Services Act 2007 s 8(5)(с). As to the meaning of ‘approved regulator’ see РАКА 227. 

10 Legal Services Act 2007 s 8(5)(d). 

11 Е designated by the Compensation Act 2006 $ 5(1) (see PARA 403). 


12 Legal Services Act 2007 s 8(5)(е). As to the meaning of ‘regulated claims management services' 
see the Compensation Act 2006 s 4(2)(e); and PARA 394 note 1. 


13 Legal Services Act 2007 s 8(5)(f). 
14 Legal Services Act 2007 s 8(5)(g). 
15 Legal Services Act 2007 s 8(5)(h). 
16 Legal Services Act 2007 s 8(5)(i). 


(5) 

(5 

(5) 
17 Legal Services Act 2007 s 8( 

( 

( 

( 


S 
S 
3 
18 Legal Services Act 2007 s 8(6 


19 Legal Services Act 2007 s 8(7 


) 
) 
) 
) 
) 
) 
20 Legal Services Act 2007 s 8(8) 


224. Committees and procedure of the Consumer Panel. The Consumer 
Panel! may make such arrangements as it thinks fit for committees established by 
the Panel to give advice to the Panel about matters relating to the carrying out of 
the Panel's functions". The Consumer Panel may make such other arrangements 
for regulating its own procedure, and for regulating the procedure of the 
committees established by it, as it thinks НВ. The committees established by the 
Consumer Panel may include committees the membership of which includes 
persons who are not members of the Panel*. The membership of every committee 
established by the Consumer Panel must contain at least one person who is a 
member of the Panel’. 
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Where a person who is not a member of the Consumer Panel is a member of 
a committee established by it, the Legal Services Board® may pay to that person 
such remuneration and expenses as the Board may determine". 


1 As to the constitution of the Consumer Panel see PARA 223. 
2 Legal Services Act 2007 s 9(1). 


3 Legal Services Act 2007 s 9(2). Such arrangements may include arrangements as to quorums and 
as to the making of decisions by a majority: s 9(3). 

4 Legal Services Act 2007 s 9(4). 

5 Legal Services Act 2007 s 9(5). 

6 As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

7 Legal Services Act 2007 s 9(6). 


225. Representations by the Consumer Panel. The Legal Services Board! must 
consider any representations made го it by the Consumer РапеР. If the Board 
disagrees with a view expressed, or proposal made, in the representations, it 
must give the Consumer Panel a notice to that effect stating its reasons for 
disagreeing?. The Consumer Panel may publish such information as it thinks fit 
about any representations made by it to the Board‘. 


1 Asto the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

2 Legal Services Act 2007 s 10(1). As to the Consumer Panel see PARA 223. 

3 Legal Services Act 2007 s 10(2). As to notices generally see PARA 203 note 11. 

4 Legal Services Act 2007 s 10(3). Where the Consumer Panel publishes information about any 
representations made by it, the Board must publish any notice it gives under s 10(2) in respect of 
those representations: s 10(4), * 7 „ 


226. Advice and research functions of the Consumer Panel. The Consumer 
Panel may, at the request of the Legal Services Board! carry out research for the 
Board and give advice to the Board?. The Board must consider any such advice 
given and the results of any such research carried out?. The Consumer Panel may 
publish such information as it thinks fit about advice it gives and about the 
results of research carried out by it^. 


1 Аз to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 
2 Legal Services Act 2007 s 11(1). 
3  LegalServices Act 2007 s 11(2). 
4 Legal Services Act 2007 s 11(3). 


(3) APPROVED REGULATORS UNDER THE LEGAL 
SERVICES АСТ 2007 


(i) Introduction to Approved Regulators 
A. APPROVED REGULATORS GENERALLY 


227. ‘Approved regulator’ and ‘relevant approved regulator. An approved 
regulator may authorise persons to carry on any activity which is a reserved legal 
activity! in respect of which it is a relevant approved regulator?. 
For the purposes of the Legal Services Act 2007 ‘approved regulator’ means: 
(1) a body which is designated as an approved regulator under the relevant 
provisions? and whose regulatory arrangements are approved for the 
purposes of the Legal Services Act 20074; and 
(2) if an order has been made designating it an approved regulators, the 
Legal Services Board$. 
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An approved regulator is a ‘relevant approved regulator’ in relation to an 
activity which is a reserved legal activity if: 
(а) the approved regulator is designated in relation to that reserved legal 
activity®; or 
(b) where the approved regulator is the Board, it is designated in relation to 
that reserved legal activity by an appropriate огдег“. 
An approved regulator is a ‘relevant approved regulator’ in relation to a 
person if the person is authorised by the approved regulator to carry on an 
activity which is a reserved legal activity!?. 


1 Аз to the meaning of ‘reserved legal activity’ see PARA 352. 

2 Legal Services Act 2007 s 20(6). 

3 Ie under the Legal Services Act 2007 Sch 4 Pt 1 or Sch 4 Pt 2 or both (see PARA 228 et seq). For 

the purposes of Pt 6 (ss 112-161) (and ss 1, 21, 27 as they apply in relation to Pt 6) the Claims 

Management Services Regulator is to be treated аз an approved regulator: s 161(1)(a). “Claims 

Management Services Regulator! means the person designated under the Compensation 

Act 2006 s 5(1) (see PARA 403) or, at a time when no person is so designated, the Legal Services 

Board: s 161(4). Until the coming into force of Sch 19 para 3(7), s 161(4) is to be read as if the 

reference to the Board were to the Secretary of State who is exercising functions under the 

Compensation Act 2006 s 5(9) (see PARA 403): Legal Services Act 2007 (Commencement No 12, 

Supplementary and Transitory Provision) Order 2014, SI 2014/3307, art 5. As to the Legal 

Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. ` 

Legal Services Act 2007 s 20(1), (2)(a). 

Ie under the Legal Services Act 2007 s 62(1)(a) (see PARA 236). 

Legal Services Act 2007 s 20(1), (2)(b). The powers of the Board under ss 31-51, 55 (regulatory 

powers in respect of approved regulators) are not exercisable by it in relation to the Board in its 

capacity as an approved regulator: s 67(1). Sections 57-61 do not apply in relation to the Board 

in its capacity as an approved regulator: s 67(3). 

7 Це designated by the Legal Services Act 2007 Sch 4 Pt 1 or Pt 2 (see PARA 228 et seq). 

8 Legal Services Act 2007 s 20(3)(a). 

9 Legal Services Act 2007 s 20(3)(b). An appropriate order mentioned in the text refers to an 
order under s 62(1)(a) (see PARA 236). 

10 Legal Services Act 2007 s 20(4). 


Nut 


B. DESIGNATION OF APPROVED REGULATORS 


228. Approved regulators. The following bodies are ‘approved regulators'!: 
) the Solicitors Regulation Authority?; 

) the Bar Standards Board?; 

) the Master of the Faculties‘; 

) ILEX Professional Standards’; 

) the Council for Licensed Conveyancers®; 

) the Chartered Institute of Patent Attorneys’; 

) the Institute of Trade Mark Attorneys®; 

) the Association of Law Costs Draftsmen?; 

) the Institute of Chartered Accountants of Scotland!?; 

0) the Association of Chartered Certified Accountants!!; 

1) the Institute of Chartered Accountants in England and Wales'?; 
2) the Chartered Institute of Legal Executives!'?. 


1 As to the meaning of ‘approved regulator’ see PARA 227. The regulatory arrangements of a body 
listed in heads (1)-(8) in the text, as they had effect immediately before the Legal Services 
Act 2007 Sch 4 para 1 came into force (ie on 1 January 2010: see the Legal Services Act 2007 
(Commencement No 6, Transitory, Transitional and Saving Provisions) Order 2009, 
SI 2009/3250), are to be treated as having been approved by the Legal Services Board for the 
purposes of the Legal Services Act 2007 at the time Sch 4 para 1 came into force: Sch 4 
para 2(1), (2). This is without prejudice to the Board's power to give directions under s 32 
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(powers to direct an approved regulatory body to take steps in certain circumstances, including 
steps to amend its regulatory arrangements) (see PARA 257): Sch 4 para 2(3). As to the Legal 
Services Board see s 2; and PARA 203 et seq. 

Legal Services Act 2007 Sch 4 para 1(1) table. Schedule 4 refers to the Law Society. However in 
practice the body currently responsible for the regulation of solicitors is the Solicitors Regulation 
Authority (see PARA 454 et seq). The Solicitors Regulation Authority is an approved regulator in 
relation to the following reserved legal activities: 

(1) the exercise of a right of audience; 

(2) the conduct of litigation; 

(3) reserved instrument activities; 

(4) probate activities; 

(5) the administration of oaths. 

As to the meaning of 'reserved legal activities! see PARA 352. As to the meanings of the 

‘exercise of a right of audience’, the ‘conduct of litigation’, ‘reserved instrument activities’, 
‘probate activities’ and the ‘administration of oaths’ see PARA 352 notes 3-7. 
Legal Services Act 2007 Sch 4 para 1(1) table. Schedule 4 refers to the General Council of the 
Bar. However the body currently responsible for the regulation of barristers is the Bar Standards 
Board (see PARA 818). The Bar Standards Board is an approved regulator in relation to the 
following reserved legal activities: 

(1) the exercise of a right of audience; 

(2) the conduct of litigation; 

(3) reserved instrument activities; 

(4) probate activities; 

(5) the administration of oaths. 

Legal Services Act 2007 Sch 4 para 1(1) table. The Master of the Faculties is an approved 
regulator in relation to the following reserved legal activities: 

(1) reserved instrument activities; 

(2) probate activities; T 

(3)  notarial activities; 

(4) the administration of oaths. 

As to the Master of the Faculties see PARA 993. 

Legal Services Act 2007 Sch 4 para 1(1) table. Schedule 4 refers to the Institute of Legal 
Executives. However the body currently responsible for the regulation of legal executives is 
ILEX Professional Standards (see PARA 1046). ILEX Professional Standards is an approved 
regulator in relation to the following reserved legal activities: 

(1) the exercise of a right of audience; 

(2) the administration of oaths; 

(3) the conduct of litigation. 

ILEX Professional Standards has been designated as an approved regulator in relation to the 
conduct of litigation by the Legal Services Act 2007 (Approved Regulators) Order 2011, 
SI 2011/1118 (see PARA 235). 

Legal Services Act 2007 Sch 4 para 1(1) table (amended by SI 2009/3233). The Council for 
Licensed Conveyancers is an approved regulator in relation to the following reserved legal 
activities: 

(1) reserved instrument activities; 

(2) the administration of oaths. 

(3) probate activities. 

As to the Council for Licensed Conveyancers see PARA 937 et seq. 

Legal Services Act 2007 Sch 4 para 1(1) table. The Chartered Institute of Patent Attorneys is an 
approved regulator in relation to the following reserved legal activities: 

(1) the exercise of a right of audience; 

(2) the conduct of litigation; 

(3) reserved instrument activities; 

(4) the administration of oaths. 

As to the Chartered Institute of Patent Attorneys see PATENTS AND REGISTERED DESIGNS. See 
also the Legal Services Act 2007 (the Chartered Institute of Patent Attorneys and the Institute of 
Trade Mark Attorneys) (Modification of Functions) Order 2014, SI 2014/3238. 

Legal Services Act 2007 Sch 4 para 1(1) table. The Institute of Trade Mark Attorneys is an 
approved regulator in relation to the following reserved legal activities: 

(1) the exercise of a right of audience; 

(2) the conduct of litigation; 

(3) reserved instrument activities; 

(4) the administration of oaths. 
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As to the Institute of Trade Mark Attorneys see TRADE MARKS AND TRADE NAMES vol 97A 
(2013) PARA 38. See also the Legal Services Act 2007 (the Chartered Institute of Patent 
Attorneys and the Institute of Trade Mark Attorneys) (Modification of Functions) Order 2014, 
SI 2014/3238. 

Legal Services Act 2007 Sch 4 para 1(1) table. The Association of Law Costs Draftsmen is an 
approved regulator in relation to the following reserved legal activities: 

(1) the exercise of a right of audience; 

(2) the conduct of litigation; 

(3) the administration of oaths. 
Legal Services Act 2007 Sch 4 para 1(1) table (amended by SI 2009/3233). The Institute of 
Chartered Accountants of Scotland is an approved regulator in relation to probate activities. 
Legal Services Act 2007 Sch 4 para 1(1) table (amended by SI 2009/3233). The Association of 
Chartered Certified Accountants is an approved regulator in relation to probate activities. 
The Institute of Chartered Accountants in England and Wales has been designated as an 
approved regulator in relation to the conduct of probate activities by the Legal Services 
Act 2007 (Approved Regulator) Order 2014, SI 2014/1872 (see PARA 235). See also the Legal 
Services Act 2007 (The Institute of Chartered Accountants in England and Wales) (Modification 
of Functions) Order 2014, SI 2014/3236. 
The Chartered Instituted of Legal Executives has been designated as an approved regulator in 
relation to reserved instrument activities and probate activities by the Legal Services Act 2007 
(Approved Regulator) (No 2) Order 2014, SI 2014/2937 (see PARA 235). See also the Legal 
Services Act 2007 (Chartered Institute of Legal Executives) (Modification of Functions) 
Order 2014, SI 2014/3234. д 


C. DESIGNATION OF BODIES BY ORDER 


229. Application to be approved regulator. Where a body wishes to authorise 
persons to carry on one or more activities which constitute one or more reserved 
legal activities! it may apply to the Legal Services Board? for the Board: 


(1) to recommend that an order be made by the Lord Chancellor 
designating the body as an approved regulator in relation to the 
reserved legal activity or activities in question?; and 

(2) to approve what the body proposes as its regulatory arrangements if 
such an order is made (the ‘proposed regulatory arrangements’)*. 

The proposed regulatory arrangements must, in particular, include: 

(a) details of the authority which the applicant proposes to give persons to 
carry on activities which are reserved legal activities and of the nature of 
the persons to whom the authority is to be given; 

(b) regulations (however they may be described) as to the education and 
training which persons must receive, and any other requirements which 
must be met by or in respect of them, in order for them to be 
authorised®; and 

(c) rules (however they may be described) as to the conduct required of 
persons in carrying on any activity by virtue of the authority". 

An applicant may, at any time, withdraw the application by giving notice to 


that effect to the Board®. 


1 


As to the meaning of ‘reserved legal activities’ see РАКА 352. The Lord Chancellor may, by order, 
make provision enabling applications to be made, considered and determined under the Legal 
Services Act 2007 Sch 4 Pt 2 or Sch 10 Pt 1 (see PARAS 1052-1057) in relation to a provisional 
reserved activity, as if the activity were a reserved legal activity and enabling provisional 
designation orders to be made by the Lord Chancellor in respect of a provisional reserved 
activity, as if the activity were a reserved legal activity: s 25(1). Such an order may, in particular, 
provide that Sch 4 Pt 2 or Sch 10 Pt 1 is to apply, in relation to such cases as may be specified 
by the order, with such modifications as may be so specified: s 25(2). The Lord Chancellor may 
also, by order, make provision: 
(1) for the purpose of enabling applications for authorisation to carry on an activity which 
is a provisional reserved activity to be made to and considered and determined by a 
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body in respect of which a provisional designation order is made ог the Board in its 
capacity as a licensing authority (s 25(3)(a)); 

(2) for the purpose of enabling persons to be deemed to be authorised to carry on an 
activity which is a new reserved legal activity by a relevant approved regulator in 
relation to the activity, or by the Board in its capacity as a licensing authority, for a 
period specified in the order (s 25(3)(b)). 

For this purpose 'provisional reserved activity’ means an activity in respect of which a 
provisional report under Sch 6 para 10 (see PARA 372) states that the Board is minded to make 
a recommendation for the purposes of s 24 (see PARAS 352, 366), ‘provisional designation order’ 
means an order made by the Lord Chancellor under Sch 4 Pt 2 or Sch 10 Pt 1 which is 
conditional upon the Lord Chancellor making an order under s 24 in respect of the provisional 
reserved activity, pursuant to a recommendation made by the Board following the provisional 
report and ‘new reserved legal activity’ means a legal activity which has become a reserved legal 
activity by virtue of an order under s 24: s 25(4). At the date at which this volume states the law 
no such orders had been made. As to the meaning of ‘licensing authority’ see PARA 1051; and as 
to licensing authorities generally see PARA 1051 et seq. As to the Lord Chancellor see PARA 201 
note 1. 

2 As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. Such an 
application must be made in such form and manner as the Board may specify in rules and must 
be accompanied by a statement of the reserved legal activity or activities to which it relates, 
details of the applicant's proposed regulatory arrangements, such explanatory material 
(including material about the applicant's constitution and activities) as the applicant considers is 
likely to be needed for the purposes of Sch 4 Pt 2 and the prescribed fee: Sch 4 para 3(3). The 
prescribed fee is the fee specified in, or determined in accordance with, rules made by the Board 
with the consent of the Lord Chancellor: Sch 4 para 3(4). Such rules are non-statutory and are 
not set out in this work. Any prescribed fee so received is payable into the Consolidated Fund: 
see s 175(1)(a), (2)(a). As to the Consolidated Fund see CONSTITUTIONAL AND ADMINISTRATIVE 
LAW vol 20 (2014) PARA 480; PARLIAMENT vol 78 (2010) PARAS 1028-1031. 

3 Legal Services Act 2007 Sch 4 рага 3(1), (2)(a). At the date at which this volume states the law 
no such orders had been made. As to the meaning of ‘approved regulator’ see PARA 227. 

4 Legal Services Act 2007 Sch 4 para 3(1), (2)(b). 

Legal Services Act 2007 Sch 4 para 3(5)(a). 

6 Legal Services Act 2007 Sch 4 para 3(5)(b). Such regulations are non-statutory and are not set 
out in this work. 

7 Legal Services Act 2007 Sch 4 para 3(5)(c). 

8 Legal Services Act 2007 Sch 4 para 3(6). As to notices generally see PARA 203 note 11. 


л 


230. Dismissal of application to be approved regulator. The Legal Services 

Board! may refuse to consider, or to continue its consideration of, an 

application? and must give the applicant notice of that decision and of its reasons 

for ИЗ. 

1 Asto the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

2 Legal Services Act 2007 Sch 4 para 4(1). The Board must make rules about the procedures and 
criteria that it will apply when determining whether to refuse to consider, or to continue its 
consideration of, an application under Sch 4 para 4(1): Sch 4 para 4(2). Such rules are 
non-statutory and are not set out in this work. 


3 Legal Services Act 2007 Sch 4 para 4(3). The Board must publish a notice given under Sch 4 
para 4(3): Sch 4 para 4(4). As to notices generally see PARA 203 note 11. 


231. Advice to applicants to be approved regulator. The Legal Services 
Board! must give each of the persons listed below a copy of the application and 
accompanying material and a notice specifying a period within which any advice 
by the persons in heads (1), (2) and (4)? must be given?. Those persons are: 

(1) the Competition and Markets Authority^; 

(2) the Consumer Рапе[5; 

(3) the Lord Chief Justice®; and 

(4) such other persons as the Board considers it reasonable to consult 

regarding the application (‘selected consultee’)’. 
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The Board must give the applicant a copy of any advice duly given by the 


persons in heads (1) to (4) above? and the applicant may make to the Board 
written representations and, if the Board authorises it to do so, oral 
representations, about the advice?. The Board must, as soon as practicable after 
the end of the period within which such representations may be made, publish 
any advice duly given!? and any written representations!! duly made". 


1 
2 
3 


10 
11 
12 


As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

Ie advice under the Legal Services Act 2007 Sch 4 para 6-8 (see notes 4—7). 

Legal Services Act 2007 Sch 4 para 5(1). A person (the ‘consultee’) to whom a copy of the 
application is given under Sch 4 para 5(1) may, for the purposes of giving advice under Sch 4 
paras 6-9 (see notes 4—7), request the applicant or any other person to provide the consultee 
with such additional information as may be specified by the consultee: Sch 4 para 10. As to 
notices generally see PARA 203 note 11. 

Legal Services Act 2007 Sch 4 para 5(2)(a) (amended by the Enterprise and Regulatory Reform 
Act 2013 s 26(4), Sch 6 Pt 1 paras 108, 117(1), (2)). The Competition and Markets Authority 
must give the Board such advice as the Competition and Markets Authority thinks fit regarding 
whether the application should be granted: Legal Services Act 2007 Sch 4 para 6(1) (amended 
by the Enterprise and Regulatory Reform Act 2013 Sch 6 Pt 1 paras 108, 117(1), (4)). In 
deciding what advice to give, the Competition and Markets Authority must, in particular, have 
regard to whether making an order under the Legal Services Act 2007 Sch 4 para 17 (see PARA 
235) in accordance with the recommendation applied for would (or would be likely to) prevent, 
restrict or distort competition within the market for reserved legal services to any significant 
extent: Sch 4 para 6(2) (amended by the Enterprise and Regulatory Reform Act 2013 Sch 6 Pt 1 
paras 108, 117(1), (4)). As to the Competition and Markets Authority see COMPETITION. Аз to 
the meaning of ‘reserved legal services’ see PARA 352 note 1. 

Legal Services Act 2007 Sch 4 para 5(2)(b). The Consumer Panel must give the Board such 
advice as the Consumer Panel thinks fit regarding whether the application should be granted: 
Sch 4 para 7(1). In deciding what advice to give, the Consumer Panel must, in particular, have 
regard to the likely impact on consumers of the making of an order under Sch 4 para 17 (see 
PARA 235) in accordance with the recommendation applied for: Sch 4 para 7(2). As to the 
Consumer Panel see PARAS 223-226. As to the meaning of ‘consumers’ see PARA 202 note 8. 
Legal Services Act 2007 Sch 4 para 5(2)(c). The Board must give the Lord Chief Justice a copy of 
any advice duly given under Sch 4 paras 6-8, and a notice specifying a period within which any 
advice under Sch 4 para 9 must be given: Sch 4 para 9(1). The Lord Chief Justice must then give 
such advice to the Board as the Lord Chief Justice thinks fit regarding whether the application 
should be granted: Sch 4 para 9(2). In deciding what advice to give, the Lord Chief Justice must, 
in particular, have regard to the likely impact on the courts in England and Wales of the making 
of an order under Sch 4 para 17 (see PARA 235) in accordance with the recommendation applied 
for: Sch 4 para 9(3). As to the meaning of ‘court’ see PARA 202 note 13. 

Legal Services Act 2007 Sch 4 para 5(2)(d), (3). A selected consultee may give the Board such 
advice as the selected consultee thinks fit in respect of the application: Sch 4 para 8. 

Legal Services Act 2007 Sch 4 para 11(1). 

Legal Services Act 2007 Sch 4 para 11(2). The Board must make rules governing the making of 
oral and written representations: Sch 4 para 11(3). Such rules are non-statutory and are not set 
out in this work. Representations must be made within the period of 28 days beginning with the 
day on which the copy of the advice is given to the applicant or such longer period as the Board 
may specify in a particular case: Sch 4 para 11(4). Where oral representations are made, the 
Board must prepare a report of those representations: Sch 4 para 11(5). Before preparing that 
report, the Board must give the applicant a reasonable opportunity to comment on a draft of the 
report and have regard to any comments duly made: Sch 4 para 11(6). 

le advice given under the Legal Services Act 2007 Sch 4 paras 6-9. 

Те written representations given under the Legal Services Act 2007 Sch 4 para 11. 

Legal Services Act 2007 Sch 4 para 12(1). The Board must also publish the report (if any) 
prepared under Sch 4 para 11: Sch 4 para 12(1). Nothing in Sch 4 para 12(1) operates to 
prevent a person who gives advice under Sch 4 paras 6-9 from publishing that advice or to 
prevent a person who makes representations under Sch 4 para 11 from publishing those 
representations: Sch 4 para 12(2). A person (the ‘publisher’) publishing any such material 
(whether under Sch 4 para 12(1) or otherwise) must, so far as practicable, exclude any matter 
which relates to the private affairs of a particular individual the publication of which, in the 
opinion of the publisher, would or might seriously and prejudicially affect the interests of that 
individual: Sch 4 para 12(3). 
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232. Rules governing decisions by the Legal Services Board. The Legal 
Services Board! must make rules specifying how it will determine applications to 
be an approved regulator’. Such rules must in particular provide that the Board 
may grant an application in relation to a particular reserved legal activity? only if 
it is satisfied: 

(1) that, if an order were to be made designating the body in relation to that 
activity*, the applicant would have appropriate internal governance 
arrangements in place at the time the order takes effect; 

(2) that, if such an order were to be made, the applicant would be 
competent, and have sufficient resources, to perform the role of 
approved regulator in relation to the reserved legal activity at that time®; 

(3) that the applicant's proposed regulatory arrangements make appropriate 
provision’; 

(4) that the applicant's proposed regulatory arrangements comply with the 
requirements imposed? in relation to the resolution of regulatory 
conflict?^; and 

(5) that those arrangements comply with the requirements imposed? in 
relation to the handling of complaints!!. 


1 As to the Legal Services Board see the Legal Services Act 2007 s 2; and РАКА 203 et seq. 

2 Legal Services Act 2007 Sch 4 para 13(1). Such rules are non-statutory and are not set out in this 

work. 

As го the meaning of ‘reserved legal activity’ see PARA 352. 

Ie under the Legal Services Act 2007 Sch 4 para 17 (see PARA 235). 

Legal Services Act 2007 Sch 4 para 13(2)(a). The rules made for the purposes of Sch 4 

para 13(2)(a) must in particular require the Board to be satisfied that the exercise of the 

applicant's regulatory functions would not be prejudiced by any of its representative functions 

and that decisions relating to the exercise of its regulatory functions would so far as reasonably 

practicable be taken independently from decisions relating to the exercise of its representative 

functions: Sch 4 para 13(3). ‘Representative functions’ of an approved regulator are any 

functions the approved regulator has in connection with the representation, or promotion, of the 

interests of persons regulated by it: s 27(2). 

6 Тера! Services Act 2007 Sch 4 para 13(2)(b). As to the meaning of ‘approved regulator’ see PARA 
227]; 

7 Legal Services Act 2007 Sch 4 para 13(2)(c). As to the meaning of ‘regulatory arrangements’ see 
PARA 246. 

8 Те the requirements imposed under the Legal Services Act 2007 ss 52, 54 (see PARAS 284, 286). 

9 Legal Services Act 2007 Sch 4 para 13(2)(d). 

10 Ie the requirements imposed under the Legal Services Act 2007 ss 112, 145 (see PARAS 247, 254, 
1073). 

11 Legal Services Act 2007 Sch 4 para 13(2)(e). 
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233. | Determination of applications to be an approved regulator. After 
considering: 
(1) the application to be an approved regulator and accompanying 
material!; 
(2) any other information provided by the applicant?; 
(3) any advice duly given?; 
(4) any representations duly made^; and 
(5) апу other information which the Legal Services Board? considers 
relevant to the application®, 
the Board must decide whether to grant the application". 
Where the application relates to more than one reserved legal activity? the 
Board may grant the application in relation to all or any of them?. The Board 
must give notice of its decision to the applicant (the ‘decision notice’)!° and, 
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where the Board decides to refuse the application (in whole or in part), the 
decision notice must specify the reasons for that decision!!. The Board must 
publish the decision notice"?. 


1 Legal Services Act 2007 Sch 4 para 14(1)(a 

2 Legal Services Act 2007 Sch 4 para 14(1)(b) 

3 Legal Services Act 2007 Sch 4 para 14(1)(c). The advice mentioned in the text refers to advice 
given under Sch 4 paras 6-9 (see PARA 231). 

4 Legal Services Act 2007 Sch 4 para 14(1)(d). The representations mentioned in the text are 
representations made under Sch 4 para 11 (see PARA 231). 

As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 
Legal Services Act 2007 Sch 4 para 14(1)(e). 

Legal Services Act 2007 Sch 4 para 14(1). 

As to the meaning of ‘reserved legal activity’ see PARA 352. 

Legal Services Act 2007 Sch 4 para 14(2). 

0 Legal Services Act 2007 Sch 4 para 14(3). The Board must give the decision notice within 12 
months beginning with the day on which the application is made to the Board (the *decision 
period’): Sch 4 para 15(1), (2). The Board may, before the end of the decision period, issue a 
notice extending that period by a period specified in the notice and stating the Board's reasons 
for extending the decision period: Sch 4 para 15(3), (6). More than one such notice may be 
issued but the decision period must not exceed 16 months: Sch 4 para 15(4), (6), (7). The notice 
must be published by the Board: Sch 4 para 15(6), (7). The Board niawissue a notice under Sch 4 
para 15(3) only after it has consulted the Competition and Markets Authority, the Consumer 
Panel and the Lord Chief Justice: Sch 4 para 15(5) (amended by the Enterprise and Regulatory 
Reform Act 2013 s 26(4), Sch 6 Pt 1 paras 108, 117(1), (2)). As to the Competition and Markets 
Authority see COMPETITION. As to the Consumer Panel see PARAS 223-226. As to notices 
generally see PARA 203 note 11. 

11 Legal Services Act 2007 Sch 4 para 14(4). 

12 Legal Services Act 2007 Sch 4 para 14(5). 


). 
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234. Effect of grant of application in relation to a reserved legal activity. 
Where an application is granted in relation to a reserved legal activity! or 
activities, the Legal Services Board? must recommend to the Lord Chancellor? 
that an order be made designating the applicant as an approved regulator? in 
relation to the reserved legal activity or activities in question?. The Board must 
make available to the Lord Chancellor any advice duly given’, any written 
representations duly made’, the report (if any)? and any other material 
considered by the Board for the purpose of determining the application?. 


1 As to the meaning of ‘reserved legal activity’ see PARA 352. 

2 As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

3 А to the Lord Chancellor see PARA 201 note 1. 

4  Asto the meaning of ‘approved regulator’ see PARA 227. 

5 Legal Services Act 2007 Sch 4 para 16(1), (2). The Board must publish any recommendation so 
made: Sch 4 para 16(3). 

6 Ie advice given under the Legal Services Act 2007 Sch 4 paras 6-9 (see PARA 231). 

7 Те written representations made under the Legal Services Act 2007 Sch 4 para 11 (see PARA 231). 

8 lethe report prepared under the Legal Services Act 2007 Sch 4 para 11 (see PARA 231). 

9 Legal Services Act 2007 Sch 4 para 16(4). 


235. Lord Chancellor's decision to make an order designating an approved 
regulator. Where a recommendation is made to the Lord Chancellor!, the 
Lord Chancellor may make an order in accordance with the recommendation or 
refuse to make such an order?. 

Where the recommendation relates to more than one reserved legal activity?, 
the Lord Chancellor may make an order in accordance with the 
recommendation‘ in relation to all or any of them’. 

The Lord Chancellor must decide whether to make an order and give notice of 
his decision (the ‘decision notice’) to the applicant. If he decides not to make an 
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order in accordance with the whole or part of the recommendation, the decision 
notice must state the reasons for the decision". 

Where an order is made by the Lord Chancellor the applicant's proposed 
regulatory arrangements? are at the same time treated as having been approved 
by the Legal Services Board?. 


1 Те under the Legal Services Act 2007 Sch 4 para 16 (see PARA 234). As to the Lord Chancellor 
see PARA 201 note 1. 

2 Legal Services Act 2007 Sch 4 para 17(1). See the Legal Services Act 2007 (Approved 

Regulators) Order 2011, SI 2011/1118 (which designates the Institute of Legal Executives as an 

approved regulator in relation to the conduct of litigation); the Legal Services Act 2007 

(Approved Regulator) Order 2014, SI 2014/1872 (which designates the Institute of Chartered 

Accountants in England and Wales as an approved regulator under the Legal Services Act 2007 

for the reserved legal activity of probate activities); the Legal Services Act 2007 (Approved 

Regulator) (No 2) Order 2014, SI 2014/2937 (which designates the Chartered Institute of Legal 

Executives as an approved regulator under the Legal Services Act 2007 in relation to reserved 

instrument activities and probate activities); and see PARA 228. 

As to the meaning of ‘reserved legal activity’ see РАКА 352. 

Те under the Legal Services Act 2007 Sch 4 para 17(1)(a). 

Legal Services Act 2007 Sch 4 para 17(2). 

Legal Services Act 2007 Sch 4 para 17(3). The decision notice must be given to the applicant 

within the period of 90 days beginning with the day on which the recommendation was made: 

Sch 4 para 17(3). The Lord Chancellor must publish the decision notice: Sch 4 para 17(5). As to 

notices generally see PARA 203 note 11. 

Legal Services Act 2007 Sch 4 para 17(4). 

Where the order relates to one or more (but not all) of the reserved legal activities to which the 

application related, the Legal Services Act 2007 Sch 1 para 18(1) has effect as if the reference to 

the applicant's proposed regulatory arrangements were a reference to those arrangements 

excluding any provision made in respect of any activities excluded from the order: Sch 4 

para 18(2). As to the meaning of ‘regulatory arrangements’ see РАКА 246. 

9 Legal Services Act 2007 Sch 4 para 18(1). Schedule 4 para 18(1) is without prejudice to the 
Board's power to give directions under s 32 (see PARA 257): Sch 4 para 18(3). As to the Legal 
Services Board see s 2; and PARA 203 et seq. 
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D. LEGAL SERVICES BOARD AS AN APPROVED REGULATOR 


236. Orders in relation to the Legal Services Board as an approved regulator. 
The Lord Chancellor! may by order?: 

(1) designate the Legal Services Board? as an approved regulator^ in 
relation to one or more reserved legal activities?; 

(2) modify the functions of the Board, and make such other provision 
relating to those functions as the Lord Chancellor considers necessary or 
expedient, with a view to enabling the Board to discharge its functions 
as an approved regulator effectively and efficiently; 

(3) cancel the Board's designation as an approved regulator in relation to 
one or more reserved legal activities". 

The Board may recommend to the Lord Chancellor that he make an order in 
the form of a draft order prepared by the Board and annexed to the 
recommendation? and the Lord Chancellor may make an order only if the Board 
has made such a recommendation and the order is in the same form as, or in a 
form which is not materially different from, the draft order annexed to that 
recommendation?. 

If the Lord Chancellor decides not to make an order pursuant to a 
recommendation by the Board!'? the Lord Chancellor must give the Board a 
notice stating the reasons for that decision and publish the notice!!. 


1 As to the Lord Chancellor see PARA 201 note 1. 
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2 Ап order under the Legal Services Act 2007 s 62 may make such modifications of provision 
made by or under any enactment (including the Legal Services Act 2007 or any Act passed after 
it) as the Lord Chancellor considers necessary or expedient: s 62(5). At the date at which this 
volume states the law no such orders had been made. 

3 As to the Legal Services Board see the Legal Services Act 2007 s 2; and РАКА 203 et seq. 

4 Аз to the meaning of ‘approved regulator’ see PARA 227. As to when the Board may be 

designated as an approved regulator in relation to a reserved legal activity see PARA 237. 

Legal Services Act 2007 s 62(1)(a). As to the meaning of ‘reserved legal activities’ see РАКА 352. 

Legal Services Act 2007 s 62(1)(b). See further PARA 238. 

Legal Services Act 2007 s 62(1)(c). Where such an order is made s 46 (other than s 46(4)(b)) (see 

PARA 278) and s 47 (see PARA 279) apply in relation to the Board and relevant authorised 

persons as they apply to an approved regulator whose designation is cancelled under s 45 (see 

PARA 274) and persons authorised by that approved regulator to carry on activities which are 

reserved legal activities: s 65(1), (2). As to the meaning of ‘relevant authorised persons’ see s 64; 

and PARA 238 note 5 (definition applied by s 65(3)). 

8 Legal Services Act 2007 s 66(1). Before making a recommendation under s 66, the Board must 
give each of the persons listed below a notice containing a copy of the proposed 
recommendation, a copy of the proposed draft order and a statement specifying a period within 
which representations may be made about the proposals: s 66(2). Those persons are: 

(1) the Lord Chancellor (s 66(3)(a)); 

(2) the Competition and Markets Authority (s 66(3)(b) (amended by the Enterprise and 
Regulatory Reform Act 2013 s 26(4), Sch 6 Pt 1 paras 108,.1.14)); 

(3) the Consumer Panel (Legal Services Act 2007 s 66(3)(с)); n 

(4) the Lord Chief Justice (s 66(3)(d)); and 

(5) such other persons as the Board considers it reasonable to consult regarding the 
proposals (s 66(3)(e)). 

Before making the recommendation, the Board must have regard to any representations duly 
made (whether by persons within heads (1)-(5) above or otherwise): s 66(5). 

The Board must publish a notice given under s 66(2): s 66(4). If the draft order to be 
annexed to the recommendation differs from the draft contained in the notice under s 66(2) in a 
way which is, in the opinion of the Board, material, the Board must, before making the 
recommendation, publish the draft order along with a statement detailing the changes made and 
the reasons for those changes: s 66(6). As to the Competition and Markets Authority see 
COMPETITION. 

9 Legal Services Act 2007 s 62(2). 

10 Ie pursuant to a recommendation under the Legal Services Act 2007 s 66. 

11 Legal Services Act 2007 s 62(3). As to notices generally see PARA 203 note 11. 
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237. The Legal Services Board as an approved regulator. Where an order has 
been made designating the Legal Services Board as an approved regulator! the 
order may designate the Board as an approved regulator in relation to a reserved 
legal activity? only where: 

(1) a body's designation as an approved regulator in relation to the activity 

is cancelled?; or 

(2) the activity becomes a reserved legal activity by virtue of ап огдег“. 

However this does not prevent the order having effect in advance of an event 
within heads (1) and (2) above for the purpose of enabling the Board to 
authorise persons to carry on activities which constitute the reserved legal 
activity in question with effect from the occurrence of the event’. 

The order must ensure that the Board, acting as an approved regulator, may 
make regulatory arrangements or modify its regulatory arrangements only with 
the approval of the Board (acting otherwise than in its capacity as an approved 
regulator or as a licensing authority)$. 


1 Te an order under the Legal Services Act 2007 s 62(1)(a) (see РАКА 236). As to the Legal Services 
Board see s 2; and РАКА 203 et seq. As to the meaning of ‘approved regulator’ see PARA 227. 
As to the meaning of ‘reserved legal activity’ see PARA 352. 

Ie cancelled under the Legal Services Act 2007 s 45 (see PARA 274). 


Legal Services Act 2007 s 63(1), (2). An order as referred to in the text is an order under s 24 
(see PARAS 352, 366). 
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5 Legal Services Act 2007 s 63(3). 

6 Legal Services Act 2007 s 63(4). As to the meaning of ‘licensing authority’ see РАКА 1051; and as 
to licensing authorities generally see PARA 1051 et seq. As to the Board acting in its capacity as 
an approved regulator see PARA 237. As to the meaning of ‘regulatory arrangements’ see PARA 


246. 


238. 


Modification of the Legal Services Board's functions. Where an order is 


made modifying the functions of the Legal Services Board! the order may include 
(among other things) provision conferring on the Board powers to do any of the 
following: 


(1) 


(10) 


to authorise (otherwise than by the grant of a licence under Part 5 of the 
Legal Services Act 20072) persons or any category of persons (whether 
corporate or unincorporate) to carry on one or more activities which are 
reserved legal activities in relation to which the Board is designated as 
an approved regulator?; 

to make qualification regulations‘; 

to make provision as to the educational, training and other 
requirements to be met by regulated persons who are not relevant 
authorised persons’; 

to make practice rules and conduct rules$; 

to make disciplinary arrangements in relation to regulated persons 
(including discipline rules)’; 

to make rules requiring the payment of fees specified in or determined in 
accordance with the rules’; 

to make indemnification arrangements’; 

to make compensation arrangements"°; 

to make rules as to the treatment of money (including money held in 
trust) which is received, held or dealt with for clients, or other persons, 
by regulated persons, and as to the keeping by such persons of accounts 
in respect of such moncey!!; 

to take steps for the purpose of ascertaining whether or not the 
provisions of rules or regulations made, or any code or guidance issued, 
by the Board in its capacity as an approved regulator are being complied 
with, and to make rules requiring relevant authorised persons to 
produce documents and provide information for that ригроѕе!2; 

to delegate any of the functions exercisable by the Board in its capacity 
as an approved regulator to such persons as it considers appropriate!?; 
to make regulations or rules providing for appeals to the High Court or 
another body against decisions made by the Board in its capacity as an 
approved regulator (including regulations or rules providing for a 
decision on such an appeal to be final and for orders as to payment of 
costs) 14. 


The order may provide for any provision relating to licensing authorities 
powers of intervention!5: 


(a) 


to apply in relation to the Board (in its capacity as an approved 
regulator) and regulated persons as it applies in relation to a licensing 
authority and licensed bodies (or managers or employees of such bodies) 
or to so apply with such modifications as are prescribed by the order!5; 
Or 

to make provision, in relation to the Board (in that capacity) and 
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regulated persons, corresponding to any of the provisions made", in 
relation to licensing authorities and licensed bodies (or managers or 
employees of such bodies)!*. 


1 Те ап order under the Legal Services Act 2007 s 62(1)(b) (see PARA 236): s 64(1). As to the Legal 
Services Board see s 2; and PARA 203 et seq. 

2 Те фе Legal Services Act 2007 Pt 5 (ss 71-111) (see РАКА 1049 et seq). 

3 Legal Services Act 2007 s 64(2)(a). As to the meaning of 'reserved legal activities’ see PARA 352. 
As to the meaning of ‘approved regulator’ see PARA 227. 

4 Legal Services Act 2007 s 64(2)(b). As to the meaning of ‘qualification regulations’ see PARA 246 
note 7. 


5 Тера! Services Act 2007 s 64(2)(c). For these purposes ‘relevant authorised person’ means а 
person authorised by the Board (other than by the grant of a licence under Pt 5 (see PARA 1049 
et seq)) to carry on one or more activities which are reserved legal activities: 5 64(5). *Regulated 
person’, in relation to a body, means any class of persons which consists of or includes: 

(1) persons who are authorised by the body to carry on an activity which is a reserved legal 
activity (s 21(3)(a) (definition applied by s 64(5)); 
(2) persons who are not so authorised, but are employees of a person who is so authorised 
(s 21(3)(b) (definition applied by s 64(5)). 
In relation to an authorised person other than an individual, references in s 21(2), (3) to 
employees of the person include managers of the person: s 21(4).. _ 


БТ 

6 Тера! Services Act 2007 s 64(2)(d). As to the meaning of ‘conduct rules’, in relation to a body, 
see PARA 246 note 4. ‘Practice rules’, in relation to a body, means any rules or regulations 
(however they may be described) which govern the practice of regulated persons: s 21(2). 


7 Legal Services Act 2007 s 64(2)(e). ‘Discipline rules’, in relation to a body, means any rules or 
regulations (however they may be described) as to the disciplining of regulated persons: s 21(2). 


8 Legal Services Act 2007 s 64(2)(f). Any sum so received is payable into the Consolidated Fund: 
see s 175(1)(d). As to the Consolidated Fund see CONSTITUTIONAL AND ADMINISTRATIVE LAW 
vol 20 (2014) PARA 480; PARLIAMENT vol 78 (2010) PARAS 1028-1031. 


9 Legal Services Act 2007 s 64(2)(g). ‘Indemnification arrangements’, in relation to a body, means 
arrangements for the purpose of ensuring the indemnification of those who are or were 
regulated persons against losses arising from claims in relation to any description of civil liability 
incurred by them, or by employees or former employees of theirs, in connection with their 
activities as such regulated persons: s 21(2). For the purposes of giving effect to indemnification 
arrangements and compensation arrangements, the order may authorise the Board to make 
rules: 
(1) authorising or requiring the Board to establish and maintain a fund or funds 
(s 64(4)(a)); 

(2) authorising or requiring the Board to take out and maintain insurance with authorised 
insurers (s 64(4)(b)); 

(3) requiring relevant authorised persons or relevant authorised persons of any specific 
description to take out and maintain insurance with authorised insurers (s 64(4)(c)). 

For the purposes of s 64 ‘authorised insurer’ means a person within any of the following: 

(a) a person who has permission under the Financial Services and Markets Act 2000 Pt 4A 
(55 55А-557, 5571-5574) (see FINANCIAL SERVICES AND INSTITUTIONS) to effect or 
carry out contracts of insurance of a relevant class (Legal Services Act 2007 s 64(5)(а) 
(amended by the Financial Services Act 2012 s 114(1), Sch 18 Pt 2 para 125(1), (2)); 

(b) ап EEA firm (within the meaning of the Financial Services and Markets Act 2000) of 
the kind mentioned in Sch 3 para 5(4) (see FINANCIAL SERVICES AND INSTITUTIONS 
vol 48 (2008) PARA 315), which has permission under Sch 3 para 15 (as a result of 
qualifying for authorisation under Sch 3 para 12) to effect or carry out contracts of a 
relevant class (Legal Services Act 2007 s 64(5)(b)); 

(c) a person who does not fall within head (a) or head (b) above and who may lawfully 
effect or carry out contracts of insurance of a relevant class in a member state other 
than the United Kingdom (s 64(5)(c)). 

А contract of insurance is of a relevant class if it insures against a risk arising from accident, 
credit, legal expenses, general liability to third parties, sickness, suretyship or miscellaneous 
financial loss: s 64(6)(a). The above definition of ‘authorised insurer’ must be read with the 
Financial Services and Markets Act 2000 s 22 (see FINANCIAL SERVICES AND INSTITUTIONS 
vol 48 (2008) PARA 84), and any relevant order under s 22, and with Sch 2: Legal Services 
Act 2007 s 64(6)(b). As to the meaning of ‘United Kingdom’ see PARA 203 note 11. 
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10 Legal Services Act 2007 s 64(2)(h). See note 9. ‘Compensation arrangements’ in relation to a 
body, means arrangements to provide for grants or other payments for the purposes of relieving 
or mitigating losses or hardship suffered by persons in consequence of: 

(1) negligence or fraud or other dishonesty on the part of any persons whom the body has 
authorised to carry on activities which constitute a reserved legal activity, or of 
employees of theirs, in connection with their activities as such authorised persons; and 

(2) failure, on the part of regulated persons, to account for money received by them in 
connection with their activities as such regulated persons (s 21(2)). 

11 Legal Services Act 2007 s 64(2)(1). 

12 Legal Services Act 2007 s 64(2)(j). 

13 Legal Services Act 2007 s 64(2)(k). 

14 Legal Services Act 2007 s 64(2)(l). At the date at which this volume states the law no such 
orders had been made. 

15 Те any provision of the Legal Services Act 2007 Sch 14 (see PARAS 1125-1131). As to the 
meaning of ‘licensing authority’ see PARA 1051; and as to licensing authorities generally see PARA 
1051 et seq. 

16 Legal Services Act 2007 s 64(3)(a). "Manager' in relation to a body, means a person who: 

(1) ifthe body is a body corporate whose affairs are managed by its members, is a member 
of the body; 

(2) | the body is a body corporate and head (1) above does not apply, is a director of the 

ody; 

(3) ifthe body is a partnership, is a partner; and 

(4) ifthe body is an unincorporated body (other than a partnership), is a member of its 
governing body (s 207). 

However, the Lord Chancellor may by order make provision modifying the definition of 
‘manager’ in its application to a body of persons formed under, or in so far as the body is 
recognised by, law having effect outside England and Wales: s 207(5). As to the Lord Chancellor 
see PARA 201 note 1. i 

17 Ie by the Legal Services Act 2007 Sch 14 (see PARAS 1125-1131). 

18 Legal Services Act 2007 s 64(3)(b). 


239. Separation of functions of the Legal Services Board. In discharging its 
functions as an approved regulator, the Legal Services Board! must take such 
Steps as are necessary to ensure an appropriate financial and organisational 
separation between the activities of the Board that relate to the carrying out of 
those functions and the other activities of the Board?. 


1 As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. Аз to 
the meaning of ‘approved regulator’ see PARA 227. 
2 Legal Services Act 2007 s 62(4). 


240. Regulatory conflict. An approved regulator! may make a request to the 
Legal Services Board? (in its capacity as an approved regulator) that it reconsider 
the provision made by its regulatory arrangements to prevent a regulatory 
conflict with the conflicting regulator’. Such a request may be made if the 
approved regulator considers that the regulatory arrangements of the Board (in 
its capacity as an approved regulator) do not make appropriate provision to 
prevent a conflict between a requirement of those regulatory arrangements and a 
requirement of the regulatory arrangements of the approved regulator‘. 


1 As to the meaning of ‘approved regulator’ see PARA 227. An affected person in relation to ап 
approved regulator may request the approved regulator to exercise its powers under the Legal 
Services Act 2007 s 68(1): $ 68(2). ‘Affected person’ in relation to the Board or any other 
approved regulator means any person authorised by the body to carry on a reserved legal 
activity or an employee or manager of such a person: s 68(11). As to the meaning of 'reserved 
legal activity’ see PARA 352. As to the meaning of ‘manager’ see PARA 238 note 16. 

As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

See the Legal Services Board s 68(4). As to the meaning of ‘regulatory arrangements’ see PARA 
246. For the purposes of s 68 ‘conflicting regulator’ means in a case within s 68(1), the approved 
regulator making the request and in a case within s 68(3) or s 68(5), the approved regulator 
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whose regulatory arrangements are considered to conflict with those of the Board: s 68(11). An 
affected person in relation to the Board may make a request under s 68(4) if the person 
considers that the regulatory arrangements of the Board (in its capacity as an approved 
regulator) do not make appropriate provision to prevent a conflict between a requirement of 
those regulatory arrangements and a requirement of the regulatory arrangements of an approved 
regulator: s 68(3). Section 68 also applies in relation to the Legal Services Board in its capacity 
as a licensing authority and its licensing rules: see s 103(2); and PARA 1051. As to the meaning of 
‘licensing rules’ see PARA 1071; and as to licensing rules generally see РАКА 1071 et seq. 
Legal Services Act 2007 s 68(1). An affected person in relation to the Board may make an 
application to the Board for it to exercise its powers under s 32 (see PARA 257) to direct the 
approved regulator: 
(1) to take steps to modify, in such manner as may be specified in the direction, the 
provision made by its regulatory arrangements to prevent a regulatory conflict with the 
Board (in its capacity as an approved regulator) (s 68(6)(a)); or 
(2) if its regulatory arrangements do not make any such provision, to make such provision 
as may be specified in the direction to prevent such a conflict (s 68(6)(b)). 

Such an application may be made if the person considers that the regulatory arrangements of 
an approved regulator do not make appropriate provision to prevent a conflict between a 
requirement of those regulatory arrangements and a requirement of the regulatory arrangements 
of the Board (in its capacity as an approved regulator): s 68(5). 

Section 53(5)-(8) (see PARA 285) applies in relation to an application under s 68(6) as it 
applies in relation to an application under s 53, except that references.to the applicant regulator 
are to be read as references to the person who made the application and references to the 
conflicting regulator are to be construed in accordance with s 68: s 68(10). An affected person in 
relation to an approved regulator (other than the Board) may make a request to the approved 
regulator that it reconsider the provision made by its regulatory arrangements to prevent a 
regulatory conflict with the Board: s 68(8). 

Such a request may be made if the person considers that the regulatory arrangements of the 
approved regulator do not make appropriate provision to prevent a conflict between a 
requirement of those regulatory arrangements and a requirement of the regulatory arrangements 
of the Board (in its capacity as an approved regulator): s 68(7). 

The Board (in its capacity as an approved regulator) and any other approved regulator must 
consider any request made to it under s 68: s 68(9). 


(ii) Duties and Functions of Approved Regulators 


241. Duty to promote the regulatory objectives. In discharging its regulatory 
functions! (whether in connection with a reserved legal activity? or otherwise) an 
approved regulator must comply with the following requirements?. The 
approved regulator must, so far as is reasonably practicable, act in a way which 
is compatible with the regulatory objectives? and which the approved regulator 
considers most appropriate for the purpose of meeting those objectives?. The 
approved regulator must have regard to the principles under which regulatory 
activities should be transparent, accountable, proportionate, consistent and 
targeted only at cases in which action is needed and to any other principle 
appearing to it to represent the best regulatory ргасисеб. 
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As to the meaning of ‘regulatory functions’ see РАКА 201 note 4. 

As to the meaning of ‘reserved legal activity’ see PARA 352. 

Legal Services Act 2007 s 28(1). As to the meaning of ‘approved regulator’ see PARA 227. 
As to the meaning of ‘regulatory objectives’ see PARA 202. 

Legal Services Act 2007 s 28(2). 

Legal Services Act 2007 s 28(3). 


242.  Prohibition on the Legal Services Board interfering with representative 
functions. Nothing in the Legal Services Act 2007 authorises the Legal Services 
Board to exercise its functions! in relation to any representative function of an 
approved regulator?. 
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However, this does not prevent the Board exercising its functions for the 


purpose of ensuring: 


3 


4 


(1) that the exercise of an approved regulator's regulatory functions is not 


prejudiced by its representative functions?; or 

(2) that decisions relating to the exercise of an approved regulator's 
regulatory functions are, so far as reasonably practicable, taken 
independently from decisions relating to the exercise of its 
representative functions‘. 


As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. As to 


* the functions of the Legal Services Board see PARAS 211-218. 


Legal Services Act 2007 s 29(1). As to the meaning of ‘approved regulator’ see PARA 227. As to 
the meaning of ‘representative functions’ see PARA 232 note 5. 

Legal Services Act 2007 s 29(2)(a). As to the meaning of ‘regulatory functions’ see PARA 201 
note 4. 

Legal Services Act 2007 s 29(2)(b). 


243. Rules relating to the exercise of regulatory functions. The Legal Services 
Board! must make rules (‘internal governance rules’) setting out requirements to 
be met by approved regulators? for the purpose of ensuring: 


(1) that the exercise of an approved regulator's regulatory functions is not 
prejudiced by its representative functions?; and 

(2) that decisions relating to the exercise of an approved regulator's 
regulatory functions are so far as reasonably practicable taken 
independently from decisions relating to the exercise of its 
representative functions*. 

The internal governance rules must require each approved regulator to have in 


place arrangements which ensure: 


(a) that the persons involved in the exercise of its regulatory functions are, 
in that capacity, able to make representations to, be consulted by and 
enter into communications with the Board, the Consumer Panel‘, the 
Office for Legal Complaints and other approved regulators’; and 

(b) that the exercise by those persons of those powers is not prejudiced by 
the approved regulator's representative functions and is, so far as 
reasonably practicable, independent from the exercise of those 
functions®. 

The internal governance rules must also require each approved regulator: 

(i) to take such steps as are reasonably practicable to ensure that it 
provides such resources as are reasonably required for or in connection 
with the exercise of its regulatory functions?; 

(ii) to make such provision as is necessary to enable persons involved in the 
exercise of its regulatory functions to be able to notify the Board where 
they consider that their independence or effectiveness is being 
prejudiced!?, 

As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

As to the meaning of ‘approved regulator’ see PARA 227. The first set of rules under the Legal 
Services Act 2007 s 30 were required to be made before the day appointed by the 
Lord Chancellor by order for the purposes of s 30: s 30(4). The day appointed for this purpose 
was 31 December 2009: see the Legal Services Act 2007 (Commencement No 4, Transitory and 
Transitional Provisions and Appointed Day) Order 2009, SI 2009/503, art 6. Such rules are 
non-statutory and are not set out in this work. As to the Lord Chancellor see PARA 201 note 1. 
Legal Services Act 2007 s 30(1)(a). As to the meaning of ‘representative functions’ see PARA 232 


note 5. As to the meaning of ‘regulatory functions’ see PARA 201 note 4. 
Legal Services Act 2007 s 30(1)(b). 
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S  Asto the Consumer Panel see PARAS 223-226. 

6 As to the Office for Legal Complaints see the Legal Services Act 2007 s 114; and PARA 293 et 
seq. 

7 Legal Services Act 2007 s 30(2)(a). 

8 Legal Services Act 2007 s 30(2)(b). 

9 Legal Services Act 2007 s 30(3)(a). 

10 Legal Services Act 2007 s 30(3)(b). 


244. Modification of the functions of approved regulators. The 
Lord Chancellor! may by order modify, or make other provision relating to, the 
functions of an approved regulator? or any other body (other than the Legal 
Services Board). 

The Lord Chancellor may make such an order only if the Board has made an 
appropriate recommendation*, a draft order was annexed to the 
recommendation and the order is in the same form as, or a form not materially 
different from, that draft order’. The recommendation may be made only with 
the consent of the approved regulator or other body to which the 


recommendation relates®. а m: 


1 As to the Lord Chancellor see PARA 201 note 1. 

2 Аз to the meaning of ‘approved regulator’ see PARA 227. 

3 Legal Services Act 2007 s 69(1). As to the Legal Services Board see s 2; and PARA 203 et seq. An 
order under s 69 also may make provision in relation to: (1) the provision of immigration advice 
or immigration services; and (2) persons authorised to provide such advice and services by the 
body to which the order relates, corresponding to the provision which may be made by virtue of 
s 64(2)-(4) (see PARA 238) in relation to reserved legal activities and persons authorised to carry 
on those activities: s 69(5). 

An order under s 69 may modify provisions made by or under any enactment (including the 
Legal Services Act 2007 or any Act passed after it), prerogative instrument or other instrument 
or document: s 69(6). 

Any provision made by an order under s 69 may be expressed to be conditional upon: 

(a) the body to which the order relates being designated by an order under Sch 4 
paras 3-18 (see PARAS 229-235) as an approved regulator, or by an order under Sch 10 
Pt 1 (see PARAS 1052-1057) as a licensing authority, in relation to one or more reserved 
legal activities specified in the proposed draft order (s 69(7)(a)); or 

(b) the body to which the order relates becoming a designated qualifying regulator under 
the Immigration and Asylum Act 1999 s 86A (see IMMIGRATION AND ASYLUM vol 57 
(2012) PARA 205) (Legal Services Act 2007 s 69(7)(b)). 

The powers to make an order conferred by s 69 are without prejudice to any powers 
(statutory or non-statutory) which an approved regulator or other body may otherwise have: 
s 69(8). The provisions of s 64(2)(b)-(l), (3), (4) (see PARA 238) apply in relation to an order 
under s 69 as they apply in relation to an order under s 62(1)(b) (see PARA 236) in relation to the 
Board: s 69(4). As to the meaning of ‘reserved legal activities’ see PARA 352. As to the meaning 
of ‘licensing authority’ see PARA 1051; and as to licensing authorities generally see РАКА 1051 et 
seq. 

In exercise of the power conferred by the Legal Services Act 2007 s 69 the Lord Chancellor 
has made the Legal Services Act 2007 (The Law Society and the Council for Licensed 
Conveyancers) (Modification of Functions) Order 2011, SI 2011/1716 (amended by 
SI 2012/2987), which makes provision for the Law Society and the Council for Licensed 
Conveyancers to make licensing rules requiring payments to be made to them to cover their 
costs in determining whether a licensed body, or specified persons connected with a licensed 
body, are in compliance with the terms of the body's licence or with other requirements to which 
they are subject. See also the Legal Services Act 2007 (Functions of an Approved Regulator) 
Order 2009, SI 2009/3339. 

See also the Legal Services Act 2007 (Chartered Institute of Legal Executives) (Modification 
of Functions) Order 2014, SI 2014/3234; the Legal Services Act 2007 (The Institute of 
Chartered Accountants in England and Wales) (Modification of Functions) Order 2014, 
SI 2014/3236; and the Legal Services Act 2007 (the Chartered Institute of Patent Attorneys and 
the Institute of Trade Mark Attorneys) (Modification of Functions) Order 2014, SI 2014/3238. 
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4 The Board may make a recommendation under the Legal Services Act 2007 s 69 only with a 
view to an order being made which enables the body to which it relates to do one or more of the 
following: 

(1) to become designated by an order under Sch 4 paras 3-18 (see PARAS 229-235) as an 
approved regulator, or designated by an order under Sch 10 Pt 1 (see PARAS 1052-1057) 
as a licensing authority, in relation to one or more reserved legal activities (s 69(3)(a)); 

(2) to authorise persons or any category of persons (whether corporate or unincorporate) 
to carry on one or more activities which are reserved legal activities in relation to which 
the body is (at the time the authorisation has effect) designated as an approved 
regulator, or to make regulatory arrangements (s 69(3)(b)); 

(3) to carry out its role as an approved regulator (including its role, if any, as a licensing 
authority) more effectively or efficiently (s 69(3)(c)); 

(4) to become a qualifying regulator under Sch 18 Pt 1 (see IMMIGRATION AND ASYLUM 
vol 57 (2012) PARA 205) (s 69(3)(d)); 

(5) if it is a designated qualifying regulator under the Immigration and Asylum Act 1999 
s 86A (see IMMIGRATION AND ASYLUM vol 57 (2012) PARA 205), to authorise persons 
to provide any additional advice or services the provision of which amounts to the 
provision of immigration advice or immigration services (Legal Services Act 2007 


s 69(3)(e)). 


5 Legal Services Act 2007 s 69(2). Before making a recommendation under s 69, the Board must 
publish a draft of the proposed recommendation and the proposed draft order: s 70(2). The 
draft must be accompanied by a notice which states that representations about the proposals 
may be made to the Board within a specified period: s 70(3) Before making the 
recommendation, the Board must have regard to any representations duly made: s 70(4). If the 
draft order to be annexed to the recommendation differs from the draft published in a way 
Which is, in the opinion of the Board, material, the Board must, before making the 
recommendation, publish the draft order along with a statement detailing the changes made and 
the reasons for those changes: s 70(5). As to notices generally see PARA 203 note 11. 


6 Legal Services Act 2007 s 70(1). 


245. Information. The Legal Services Board! may, by notice, require an 
approved regulator? to provide any information, or information of a description, 
specified in the notice or to produce documents, or documents of a description, 
specified in the notice?. 


À notice: 
(1) may specify the manner and form in which any information is to be 
provided^; 


(2) must specify the period within which any information is to be provided 
or document is to be produced’; 


(3) may require any information to be provided, or document to be 
produced, to the Board or to a person specified in the notices, 


1 As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

2 Asto the meaning of ‘approved regulator’ see РАКА 227. For the purposes of the Legal Services 
Act 2007 ss 55, 56, references to an approved regulator include a body which was, but is no 
longer, an approved regulator: s 55(6). 


3 Legal Services Act 2007 s 55(1). The Board may, by notice, require a person representing the 
approved regulator to attend at a time and place specified in the notice to provide an 
explanation of any information provided or document produced under s 55: s 55(3). The Board 
may pay to any person such reasonable costs as may be incurred by that person in connection 
with the provision of any information, or the production of any document, by that person 
pursuant to a notice under s 55(1) or that person's compliance with a requirement imposed 
under s 55(3): s 55(4). Where an approved regulator is unable to comply with a notice given to 
it under s 55(1), it must give the Board a notice to that effect stating the reasons why it cannot 
comply: s 56(1). If an approved regulator refuses, or otherwise fails, to comply with a notice 
under s 55(1), the Board may apply to the High Court for an order requiring the approved 
regulator to comply with the notice or with such directions for the like purpose as may be 
contained in the order: s 56(2). Section 55 applies in relation to a person to whom a notice is 
given under s 55(3) as it applies in relation to an approved regulator to whom a notice is given 


ON Cn & 


Para 246. Vol 65: Legal Professions 222 


under s 55(1): s $6(3). The powers of the Board under s 55 are not exercisable by the Board as 
an approved regulator: see s 67(1); and PARA 227 note 6. As to notices generally see PARA 203 
note 11. 

Legal Services Act 2007 s 55(2)(a). 
Legal Services Act 2007 s 55(2)(). 
Legal Services Act 2007 s 55(2)(с). The Board, or a person specified under s 55(2)(c), may take 
copies of or extracts from a document produced pursuant to a notice under s 55(1): s 55(5). 


(iii) Regulatory Arrangements 


A. GENERALLY 


246. Meaning of ‘regulatory arrangements’. For the purposes of the Legal 
Services Act 2007 references to the ‘regulatory arrangements’ of a body are to: 


(1) its arrangements for authorising persons to carry on reserved legal 
activities!; 

(2) its arrangements (if any) for authorising persons to provide immigration 
advice or immigration services?; 

(3) its practice rules?; : * sey 

(4) its conduct rules‘; 

5) its disciplinary arrangements in relation to regulated persons (including 

its discipline rules)‘; 

(6) its qualification regulations; 

(7) its indemnification arrangements’; 

(8) its compensation arrangements*; 

(9) any of its other rules or regulations (however they may be described), 
and any other arrangements, which apply to or in relation to regulated 
persons, other than those made for the purposes of any function the 
body has to represent or promote the interests of persons regulated by 
и; and 

(10) its licensing rules (if any), so far as not within heads (1) to (9) above!?, 


(whether or not those arrangements, rules or regulations are contained in, or 
made under, an enactment)!!. 


1 
2 
3 
4 


7 


Legal Services Act 2007 s 21(1)(a). 
Legal Services Act 2007 s 21(1)(b). 
Legal Services Act 2007 s 21(1)(c). As to the meaning of ‘practice rules’ see РАКА 238 note 6. 
Legal Services Act 2007 s 21(1)(d). ‘Conduct rules’, in relation to a body, means any rules or 
regulations (however they may be described) as to the conduct required of regulated persons: 
5242 

Legal Services Act 2007 s 21(1)(e). As to the meaning of ‘regulated person’ see PARA 238 note 5; 
and as to the meaning of ‘discipline rules’ see PARA 238 note 7. 

Legal Services Act 2007 s 21(1)(f). ‘Qualification regulations’, in relation to a body, means: 

(1) any rules or regulations relating to the education and training which persons must 
receive or any other requirements which must be met by or in respect of them, in order 
for them to be authorised by the body to carry on an activity which is a reserved legal 
activity; 

(2) any rules or regulations relating to the education and training which persons must 
receive or any other requirements which must be met by or in respect of them, in order 
for them to be authorised by the body to provide immigration advice or immigration 
services; and 

(3) any other rules or regulations relating to the education and training which regulated 
pesi must receive or any other requirements which must be met by or in respect of 
them, 

(however they may be described): s 21(2). 
Legal Services Act 2007 s 21(1)(g). As to the meaning of ‘indemnification arrangements’ see 
PARA 238 note 9. 
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Legal Services Act 2007 s 21(1)(h). As to the meaning of ‘compensation arrangements’ see PARA 
238 note 10. 

Legal Services Act 2007 s 21(1)(i). 

Legal Services Act 2007 s 21(1)(j). As to the meaning of "licensing rules' see PARA 1071; and as 
to licensing rules generally see PARA 1071 et seq. 

Legal Services Act 2007 s 21(1). For the purposes of Pt 6 (ss 112-161) regulations under the 
Compensation Act 2006 s 9 and Schedule (see PARA 404) are to be treated as regulatory 
arrangements of the Claims Management Services Regulator: Legal Services Act 2007 
s 161(1)(e). As to the meaning of ‘Claims Management Services Regulator’ see РАКА 227 note 3. 
Regulatory arrangements must not provide for redress: see s 157(1); and PARA 255. Rules under 
the Solicitors Act 1974 s 36(1) (see PARAS 513, 644) which are not regulatory arrangements 
within the meaning of the Legal Services Act 2007 are to be treated as such arrangements: 
Solicitors Act 1974 s 36(7) (substituted by the Legal Services Act 2007 Sch 16 paras 1, 37). 


247. Regulatory arrangement provision for co-operation with investigations. 
The regulatory arrangements of an approved regulator! must make provision?: 
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(1) requiring each relevant authorised person? to give ombudsmen‘ all such 
assistance requested by them, in connection with the investigation, 
consideration or determination of complaints under the ombudsman 
scheme? as that person is reasonably able to gives; and 

(2) for the enforcement of that requirement". 


As to the meaning of ‘regulatory arrangements’ see PARA 246. As to the meaning of ‘approved 
regulator’ see PARA 227. 

The provision made for the purposes of the Legal Services Act 2007 s 145(1) must satisfy such 
requirements as the Legal Services Board may, from time to time, specify for the purposes of 
s 145(1): s 145(2). The Legal Services Board must publish any such requirements: s 145(3). As to 
the Legal Services Board see s 2; and PARA 203 et seq. 

As to the meaning of 'relevant authorised person' in relation to an approved regulator, see the 
Legal Services Act 2007 $ 112; and PARA 254 (definition applied by s 145(4)(a)). 

As to the meaning of ‘ombudsmen’ see PARA 337 note 3. 

Аз to the ombudsman scheme see PARA 315. 

Legal Services Act 2007 s 145(1)(a). 

Legal Services Act 2007 s 145(1)(b). 


B. ALTERATION OF REGULATORY ARRANGEMENTS 


248. Requirement for approval of alteration of regulatory arrangements. If 


an 


alteration! is made of the regulatory arrangements of an approved regulator?, 


the alteration does not have effect unless it is approved for the purposes of the 
Legal Services Act 20073. 


1 


For the purposes of the Legal Services Act 2007 Sch 4 paras 19-27 references to an ‘alteration’ 
of regulatory arrangements include an addition to, or the revocation of any part of, the 
arrangements: Sch 4 para 19(5). 
As to the meaning of ‘regulatory arrangements’ see PARA 246. As to the meaning of ‘approved 
regulator’ see РАКА 227. 
Legal Services Act 2007 Sch 4 para 19(1). An alteration is approved for the purposes of the 
Legal Services Act 2007 if: 
(1) it is approved by virtue of Sch 4 para 18 (see PARA 235) (approval of proposed 
regulatory arrangements on designation by order as approved regulator) (Sch 4 
рага 19(2)(a)); 
(2) it is approved by the Legal Services Board under Sch 4 paras 19-27 (Sch 4 
рага 19(2)(b)); 
(3) itis an exempt alteration (Sch 4 para 19(2)(c)); 
(4) itis an alteration made in compliance with a direction under s 32 (see PARA 257) (Sch 4 
рага 19(2)(d)); 
(5) itis approved by virtue of Sch 10 para 16 (approval of licensing rules on designation by 
order as licensing authority) (Sch 4 para 19(2)(e)); or 
(6) it is approved by virtue of Sch 18 para 7 (approval of proposed regulatory 
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arrangements when granting ‘qualifying regulator’ status for the purposes of the 
Immigration and Asylum Act 1999 Pt 5 (ss 82-93) (see IMMIGRATION AND ASYLUM 
vol 57 (2012) PARA 204 et seq) (Legal Services Act 2007 Sch 4 para 19(2)(f)). 

If a question arises whether approval is required by virtue of Sch 4 paras 19-27, it is for the 
Board to decide: Sch 4 para 19(6). Nothing in Sch 4 paras 19-27 applies in relation to any 
alteration of the regulatory arrangements of the Board in its capacity as an approved regulator 
(or of its licensing rules): Sch 4 para 19(7). An exempt alteration is an alteration which the 
Board has directed is to be treated as exempt for these purposes and may be specific or general 
and must be published by the Board: see Sch 4 para 19(3), (4). As to the meaning of "licensing 
authority’ see PARA 1051; and as to licensing authorities generally see PARA 1051 et seq. As to 
the Board acting in its capacity as an approved regulator see PARA 237. As to the Legal Services 
Board see s 2; and PARA 203 et seq. As to the meaning of "licensing rules' see PARA 1071; and as 
to licensing rules generally see PARA 1071 et seq. 


249. Application for approval of alteration of regulatory arrangements. An 
application by an approved regulator for the Legal Services Board! to approve an 
alteration or alterations of its regulatory arrangements? must be made in such 
form and manner as the Board may specify in гшеѕ?. 

The application must be accompanied by details of such of the approved 
regulator's regulatory arrangements as are relevant to the application, details of 
the alteration or alterations and such explanatory material as the approved 
regulator considers likely to be needed^. 


1 As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. As to 
the meaning of ‘approved regulator’ see PARA 227. 

2 As to the meaning of ‘alteration’ of regulatory arrangements see PARA 248 note 1. As to the 
meaning of ‘regulatory arrangements’ see PARA 246. 

3 Legal Services Act 2007 Sch 4 para 20(1). Such rules are non-statutory and are not set out in this 
work. 

4 Legal Services Act 2007 Sch 4 para 20(2). 


250. Initial determination of application for alteration of regulatory 
arrangements. Where the Legal Services Board! has received an application to 
approve an alteration? it may grant the application and give the approved 
regulator? a notice to that effect? or give the approved regulator a notice stating 
that the Board is considering whether to refuse the application (a *warning 
notice"). The Board must publish any such notice given by іг. If the Board does 
not give the approved regulator the required notice’ within the initial decision 
period?, the application is deemed to have been granted by the Board’. 


As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

Ie an application under the Legal Services Act 2007 Sch 4 para 20 (see PARA 249). 

As to the meaning of ‘approved regulator’ see PARA 227. 

Legal Services Act 2007 Sch 4 para 21(1)(a). Where an application is granted under Sch 4 
para 21(1)(a), Sch 4 para 21(3) or Sch 4 para 26(2) the alteration or alterations of the regulatory 
arrangements to which the application relates are approved: Sch 4 para 27(1). This is without 
prejudice to the Board's power to give directions under s 32 (power to direct an approved 
regulator to take steps in certain circumstances, including steps to amend its regulatory 
arrangements) (see PARA 257): Sch 4 para 27(3). As to the meaning of 'regulatory arrangements' 
see PARA 246. As to notices generally see PARA 203 note 11. 

5 Legal Services Act 2007 Sch 4 para 21(1)(b). The following applies where the Board gives an 
approved regulator a warning notice under Sch 4 para 21 in respect of the approved regulator's 
application: Sch 4 para 26(1). If the Board does not give the approved regulator notice of its 
decision under Sch 4 para 25 within the decision period, the application is deemed to have been 
granted by the Board at the end of that period: Sch 4 para 26(2). ‘Decision period’ means the 
period of 12 months beginning with the day on which the approved regulator received the 
warning notice: Sch 4 para 26(3). However the Board may, on one or more occasions, give the 
approved regulator a notice (an 'extension notice') extending the decision period: Sch 4 
para 26(4). An extension notice may only be given before the time when the decision period 
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would end, but for the extension notice, and the total decision period must not exceed 18 
months: Sch 4 para 26(5). The Board must publish any extension notice given by it: Sch 4 
para 26(6). 

Legal Services Act 2007 Sch 4 para 21(2). 

Ie a notice under the Legal Services Act 2007 Sch 4 para 21(1). 

"Initial decision period' means the period of 28 days beginning with the day on which the 
application was received by the Board: Legal Services Act 2007 Sch 4 para 21(4). The Board 
may extend the initial decision period with the consent of the approved regulator or by giving an 
extension notice to the approved regulator, before the end of that period (or if it has previously 
been extended under Sch 4 para 21(5), that period as so extended): Sch 4 para 21(5). An 
extension notice must specify the period of the extension and must state the Board's reasons for 
extending the initial decision period and that period must end no later than the end of the period 
of 90 days beginning with the date on which the application was made under Sch 4 para 20 (see 
PARA 249): Sch 4 para 21(6), (7). 

9 Legal Services Act 2007 Sch 4 para 21(3). See note 4. 
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251. Advice given to the Legal Services Board. Where the Legal Services 
Board! has given the approved regulator a warning notice?, the Board may invite 
such persons as it considers appropriate to give the Board advice regarding 
whether the application should be granted?. A person (the ‘consultee’) to whom 
an invitation is given may, for the purposes of giving such advice to the Board, 
request the approved regulator or any other person to provide the consultee with 
such additional information as may be specified by the сопзштее“. 


1 As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

2 Аз to the meaning of ‘approved regulator’ see PARA 227. As to the meaning of ‘warning notice’ 
see PARA 258. As to notices generally see PARA 203 note 11. 

3 Legal Services Act 2007 Sch 4 para 22(1). The Board must give the approved regulator a copy of 
any advice obtained under Sch 4 para 22: Sch 4 para 23(1). The approved regulator may make 
to the Board written representations and if the Board authorises it to do so, oral representations, 
about the advice: Sch 4 para 23(2). The Board must make rules governing the making of oral 
and written representations: Sch 4 para 23(3). Representations under Sch 4 para 22 must be 
made within the period of 28 days beginning with the day on which the copy of the advice is 
given to the approved regulator or such longer period as the Board may specify in a particular 
case: Sch 4 para 23(4). Where oral representations are made, the Board must prepare a report of 
those representations: s 23(5). Before preparing that report, the Board must give the approved 
regulator a reasonable opportunity to comment on a draft of the report and have regard to any 
comments duly made: s 23(6). The Board must, as soon as practicable after the end of the period 
within which representations under Sch 4 para 23 may be made, publish any advice given under 
Sch 4 para 22 and any written representations duly made under Sch 4 para 23 and the report (if 
any): Sch 4 para 24(1). Nothing in Sch 4 para 24(1) operates to prevent a person who gives 
advice under Sch 4 para 22 from publishing that advice or to prevent a person who makes 
representations under Sch 4 para 23 from publishing those representations: Sch 4 para 24(2). А 
person (the 'publisher' publishing any such material (whether under Sch 4 para 24(1) or 
otherwise) must, so far as practicable, exclude any matter which relates to the private affairs of 
a particular individual the publication of which, in the opinion of the publisher, would or might 
seriously and prejudicially affect the interests of that individual: Sch 4 para 24(3). 

4 Legal Services Act 2007 Sch 4 para 22(2). 


252. | Decision by the Board whether to grant the application. After 
considering the application and any accompanying material, any other 
information provided by the approved regulator, any advice obtained!, any 
representations duly made?, and any other information which the Legal Services 
Board? considers relevant to the application, the Board must decide whether to 
grant the application*. The Board may grant the application in whole or in part’. 

The Board may refuse the application only if it is satisfied that: 

(1) granting the application would be prejudicial to the regulatory 

objectives®; 
(2) granting the application would be contrary to any provision made by or 
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by virtue of the Legal Services Act 2007 or any other enactment or 
would result in any of the designation requirements ceasing to be 
satisfied in relation to the approved regulator"; 

(3) granting the application would be contrary to the public interest?; 

(4) the alteration would enable the approved regulator to authorise persons 
to carry on activities which are reserved legal activities in relation to 
which it is not a relevant approved regulator?; 

(5) the alteration would enable the approved regulator to license persons 
under the Legal Services Act 2007!? to carry on activities which are 
reserved legal activities in relation to which it is not a licensing 
authority!!; or 

(6) the alteration has been or is likely to be made otherwise than in 
accordance with the procedures (whether statutory or otherwise) which 
apply in relation to the making of the alteration’. 

The Board must give notice of its decision (the ‘decision notice’) to the 


approved regulator. Where the Board decides to refuse the application (in 
whole or in part), the decision notice must specify the reasons for that decision!*. 
The Board must publish the decision notice!*. 


1 


2 
3 


Те advice obtained under the Legal Services Act 2007 Sch 4 para 22 (see PARA 251). As to the 
meaning of ‘approved regulator’ see PARA 227. 

le representations duly made under the Legal Services Act 2007 Sch 4 para 23 (see PARA 251). 
As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 


Legal Services Act 2007 Sch 4 para 25(1). Where an application is granted under Sch 4 
para 25(1) the alteration or alterations of the regulatory arrangements to which the application 
relates are approved and where a part of an application is granted under Sch 4 para 25(1), the 
alteration or alterations of the regulatory arrangements to which the part relates are approved: 
Sch 4 para 27(1), (2). This is without prejudice to the Board's power to give directions under 
s 32 (power to direct an approved regulator to take steps in certain circumstances, including 
steps to amend its regulatory arrangements) (see PARA 257): Sch 4 para 27(3). 

As to the extent of the Board's powers under the Legal Services Act 2007 Sch 4 para 25 and 
the appropriate standard for a review of the Board's decision see К (оп the application of 
Lumsdon) v Legal Services Board [2014] EWCA Civ 1276, [2014] All ER (D) 71 (Oct). 


Legal Services Act 2007 Sch 4 para 25(2). 


Legal Services Act 2007 Sch 4 para 25(3)(a). As to the meaning of ‘regulatory objectives’ see 
PARA 202. Schedule 4 para 25(3) applies in relation to any part of an application as if references 
to the application were to the part: Sch 4 para 25(5). 

Legal Services Act 2007 Sch 4 para 25(3)(b). For these purposes the designation requirements 
are: 

(1) а requirement that the approved regulator has appropriate internal governance 
arrangements in place (Sch 4 para 25(4)(a)); 

(2) a requirement that the applicant is competent, and has sufficient resources to perform 
the role of approved regulator in relation to the reserved legal activities in respect of 
which it is designated (Sch 4 para 25(4)(b)); and 

(3) the requirements of Sch 4 рага 13(2)(c)-(e) (see PARA 232) (Sch 4 para 25(4)(c)). 


Legal Services Act 2007 Sch 4 para 25(3)(c). 
Legal Services Act 2007 Sch 4 para 25(3)(d). As to the meaning of ‘reserved legal activities’ see 
PARA 352. As to the meaning of ‘relevant approved regulator’ see PARA 227. 


Ie under the Legal Services Act 2007 Pt 5 (ss 71-111). 

Legal Services Act 2007 Sch 4 para 25(3)(e). As to the meaning of ‘licensing authority’ see PARA 
1051; and as to licensing authorities generally see PARA 1051 et seq. 

Legal Services Act 2007 Sch 4 para 25(3)(#). 

Legal Services Act 2007 Sch 4 para 25(6). As to notices generally see PARA 203 note 11. 

Legal Services Act 2007 Sch 4 para 25(7). 


Legal Services Act 2007 Sch 4 para 25(8). 
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253. Duty to comply with regulatory arrangements. А person who is a 
regulated person! in relation to an approved regulator has a duty to comply with 
the regulatory arrangements of the approved regulator? as they apply to that 
регѕоп?. 

As from a day to be appointed, this applies in relation to the Legal Services 
Board" in its capacity as a licensing authority and its licensing rules, as it applies 
in relation to an approved regulator and its regulatory arrangements?. 


1 A person is a regulated person in relation to an approved regulator if the person is authorised by 
the approved regulator to carry on an activity which is a reserved legal activity, or is not so 
authorised, but is a manager or employee of a person who is so authorised: Legal Services 
Act 2007 s 176(2). As to the meaning of ‘reserved legal activity’ see PARA 352. As to the 
meaning of ‘manager’ see PARA 238 note 16. 


2 Аз to the meaning of ‘approved regulator’ see PARA 227. As to the meaning of ‘regulatory 
arrangements' see PARA 246. 

3 Legal Services Act 2007 s 176(1). 

4 Аз to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 


5 Legal Services Act 2007 s 176(3) (not yet in force). As to the meaning of "licensing authority' see 
PARA 1051; and as to licensing authorities generally see PARA 1051 et seq. As to the meaning of 
‘licensing rules’ see PARA 1071; and as to licensing rules generally see РАКА 1071 et seq. 


254. Complaints procedure. The regulatory arrangements of an approved 
regulator! must make provision requiring each relevant authorised person? to 
establish and maintain procedures for the resolution of relevant complaints? or 
to participate in, or make arrangements to be subject to, such procedures 
established and maintained by another person, and provision for the 
enforcement of that requirement*. 


1 As to the meaning of ‘approved regulator’ see PARA 227. As to the meaning of ‘regulatory 
arrangements' see PARA 246. 


2 For these purposes ‘relevant authorised person’, in relation to an approved regulator, means a 
person in relation to whom the approved regulator is a relevant approved regulator: Legal 
Services Act 2007 s 112(3). For the purposes of s 112 and s 145 (as extended by s 161) a person 
authorised by the Claims Management Services Regulator under the Compensation Act 2006 
Pt 2 (ss 4-15) to provide regulated claims management services is to be treated as a ‘relevant 
authorised person' in relation to the Regulator: Legal Services Act 2007 s 161(2). As to the 
meaning of ‘relevant approved regulator’ see PARA 227. As to the meaning of ‘Claims 
Management Services Regulator’ see PARA 227 note 3. The Legal Services Act 2007 s 112 applies 
in relation to the licensing rules of the Legal Services Board as it applies in relation to the 
regulatory arrangements of an approved regulator except that s 112(3) has effect as if for the 
definition of ‘relevant authorised person’ there were substituted ‘relevant authorised person, in 
relation to the Board, means a person licensed by the Board under the Legal Services Act 2007 
Pt 5' (ss 71-111): s 112(5) (not yet in force). As to the Legal Services Board see s 2; and PARA 
203 et seq. As to the meaning of ‘licensing rules’ see PARA 1071; and as to licensing rules 
generally see PARA 1071 et seq. 


3 For these purposes ‘relevant complaint’, in relation to a relevant authorised person, means а 
complaint which relates to an act or omission of that person and may be made under the scheme 
provided for by the Legal Services Act 2007 Pt 6 (ss 112-161): s 112(3). 


4 Legal Services Act 2007 s 112(1). The provision made for the purposes of s 112(1) must satisfy 
such requirements as the Legal Services Board may, from time to time, specify for the purposes 
of s 112(1) and the Board must publish any such requirements: s 112(2), (4). 


255. Provision for redress. The regulatory arrangements of an approved 
regulator! must not include any provision relating to redress*. This applies to 
licensing rules made by the Legal Services Board? in its capacity as a licensing 
authority as it applies in relation to the regulatory arrangements of an approved 
regulator’. 
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However the above provisions do not prohibit the regulatory arrangements of 


an approved regulator from making provision requiring, or authorising the 
approved regulator to require, a relevant authorised person’: 


7 
8 
9 


11 Legal Services Act 2007 s 158(1) 
12 Legal Services Act 2007 s 158(1) 


( 

( 
10 Legal Services Act 2007 s 158(1)(d). 

( 

( 


(1) to investigate whether there are any persons who may have a claim 
against the relevant authorised person in relation to a matter specified 
by the approved regulator"; 

(2) то provide the approved regulator with a report on the outcome of the 
investigation?; 

(3) to identify persons (‘affected persons’) who may have such а claim’; 
to notify affected persons that they may have such a claim!; 

(5) to provide affected persons with information about the relevant 
authorised person's complaints procedures and the ombudsman 
scheme! !; 

(6) to ensure that the relevant authorised person's complaints procedures 
operate as if an affected person had made a complaint against the 
relevant authorised person in respect of the act or omission to which the 
claim relates'?, | ча 


| oe 
As to the meaning of ‘approved regulator’ see PARA 227. As to the meaning of ‘regulatory 
arrangements’ see PARA 246. If at the time the Legal Services Act 2007 s 157(2) came into force 
(ie 6 October 2010: see the Legal Services Act 2007 (Commencement No 8, Transitory and 
Transitional Provisions) Order 2010, SI 2010/2089) the regulatory arrangements of an approved 
regulator contravened the Legal Services Act 2007 s 157(1), any provision relating to redress 
included in those regulatory arrangements ceased to have effect at that time, subject to 
transitional provision under s 157(3): s 157(2), (3). 
Legal Services Act 2007 s 157(1). For these purposes ‘provision relating to redress’ means any 
provision made in regulatory arrangements (whether it is statutory or non-statutory) for redress 
in respect of acts or omissions of authorised persons and any provision connected with such 
provision: s 157(4). For the purposes of s 1574) ‘authorised person’ means an authorised 
person in relation to any activity which is a reserved legal activity: s 157(6). Nothing in s 157 
prevents an approved regulator making: 

(1) provision in its regulatory arrangements of the kind required by s 112 (requirement for 

authorised persons to have complaints procedures etc) (s 157(5)(a)); 

(2) indemnification arrangements or compensation arrangements (s 157(5)(b)); ог 

(3) provision which by virtue of s 158 is not prohibited by s 157 (s 157(5)(c)). 

As to the meaning of ‘compensation arrangements’ see PARA 238 note 10. 
As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. As to 
the meaning of "licensing rules' see PARA 1071; and as to licensing rules generally see PARA 1071 
et seq. 
Legal Services Act 2007 s 157(7). 
Legal Services Act 2007 s 158(1). For the purposes of the Legal Services Act 2007 s 158 
‘relevant authorised person’, in relation to an approved regulator, means a person authorised by 
that approved regulator to carry on an activity which is a reserved legal activity and a relevant 
authorised person’s complaints procedures are the procedures established by that person, or 
which that person participates in or is subject to, in accordance with regulatory arrangements 
made in accordance with s 112 (see PARA 254): s 158(3). Section 158 applies in relation to the 
Legal Services Board in its capacity as a licensing authority as it applies in relation to an 
approved regulator, and in relation to the Board references to regulatory arrangements are to be 
read as references to the Board's licensing rules: s 158(4). As to the meaning of ‘licensing 
authority' see PARA 1051; and as to licensing authorities generally see PARA 1051 et seq. 
For this purpose ‘claim’, in relation to а relevant authorised person, means а claim for redress 
resulting from an act or omission of that person: Legal Services Act 2007 s 158(2). 
Legal Services Act 2007 s 158(1)(a). 
Legal Services Act 2007 s 158(1)(b). 
Legal Services Act 2007 s 158(1)(с). 


e). 


В. 
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(iv) Performance Targets 


256. Performance targets. The Legal Services Board! may set one or more 
performance targets relating to the performance by an approved regulator of any 
of its regulatory functions? or direct an approved regulator to set one or more 
performance targets relating to the performance by the approved regulator of 
any of its regulatory functions?, if the Board is satisfied that the following 
conditions are satisfied‘. 

Those conditions are: 

.(1) that an act or omission of the approved regulator (or a series of such 
acts or omissions) has had, or is likely to have, an adverse impact on 
one or more of the regulatory objectives?; and 

(2) that it is appropriate to take the action ргорозеф in all the 

circumstances of the case (including in particular the impact of taking 
the action on the other regulatory objectives)’. 

If the Board proposes to take action in respect of an approved regulator it 
must give notice? to the approved regulator describing the action it proposes to 
take, specifying the acts or omissions to which the proposed action relates and 
any other facts which, in the opinion of the Board, justify the taking of that 
action and specifying the time (not being earlier than the end of the period of 28 
days beginning with the day on which the notice is given) before which 
representations with respect to that action may be made?. 

Before taking action the Board must consider any representations which are 
duly made!?, 


1 As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 
2 Legal Services Act 2007 s 31(1)(a). As to the meaning of ‘approved regulator’ see PARA 227. As 
to the meaning of ‘regulatory functions’ see PARA 201 note 4. 
3 Legal Services Act 2007 s 31(1)(b). A direction under s 31(1)(b) may impose conditions with 
which the performance targets must conform: s 31(3). An approved regulator must publish any 
target set by it pursuant to a direction under s 31(1)(b): s 31(8). In exercising its regulatory 
functions, an approved regulator must seek to meet any performance target set for or by it under 
SBS Sip 
4 Legal Services Act 2007 s 31(1). The Board must publish any target set or direction given by it 
under s 31: s 31(7). The Board may take such steps as it regards as appropriate to monitor the 
extent to which any performance target set under s 31 is being, or has been, met: s 31(9). The 
Board must prepare and issue a policy statement with respect to the exercise of its functions 
under s 31: see s 49(1)(а); and PARA 281. The powers of the Board under s 31 are not 
exercisable by the Board as an approved regulator: see s 67(1); and PARA 227 note 6. 
Legal Services Act 2007 s 31(2)(a). 
Te the action proposed under the Legal Services Act 2007 5 31(1). 
Legal Services Act 2007 s 31(2)(b). As to the meaning of ‘regulatory objectives’ see PARA 202. 
As to notices generally see PARA 203 note 11. 
Legal Services Act 2007 s 31(4). 

O Legal Services Act 2007 s 31(5). 
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(v) Directions 


257. Making a direction. The following provisions apply if the Legal Services 
Board! is satisfied: 

(1) that an act or omission of an approved regulator? (or a series of such 
acts or omissions) has had, or is likely to have, an adverse impact on 
one or more of the regulatory objectives?; 

(2) that an approved regulator has failed to comply with any requirement 
imposed on it by or under the Legal Services Act 2007 or any other 
enactment^; or 
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(3) that an approved regulator has failed to ensure that the exercise of its 
regulatory functions? is not prejudiced by any of its representative 
functions or has failed to ensure that decisions relating to the exercise 
of its regulatory functions are, so far as reasonably practicable, taken 
independently from decisions relating to the exercise of its 
representative functions". 

If, in all the circumstances of the case, the Board is satisfied that it is 

appropriate to do so, it may direct? the approved regulator to take: 

(a) ina case within head (1) above, such steps as the Board considers will 
counter the adverse impact, mitigate its effect or prevent its occurrence 
or recurrence?; 

(b) ina case within head (2) ог (3) above, such steps as the Board considers 
will remedy the failure, mitigate its effect or prevent its recurrence!?. 

The direction: 

(i) may only require an approved regulator to take steps which it has 
power to take"; 

(ii) may require an approved regulator to take steps with a view to the 
modification of any part of its regulatory arrangements". 

The Board may not exercise its powers! so as to give a direction requiring an 
approved regulator to take steps in respect of a specific disciplinary case or other 
specific regulatory proceedings (as opposed to all, or a specified class of, such 
cases or proceedings) '*. 


As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

As to the meaning of ‘approved regulator’ see PARA 227. 

Legal Services Act 2007 s 32(1)(a). As to the meaning of ‘regulatory objectives’ see PARA 202. 

Legal Services Act 2007 s 32(1)(b). 

As to the meaning of ‘regulatory functions’ see PARA 201 note 4. 

As to the meaning of ‘representative functions’ see PARA 232 note $5. 

Legal Services Act 2007 s 32(1)(c). 

For these purposes a direction to take steps includes a direction which requires an approved 

regulator to refrain from taking a particular course of action: Lega! Services Act 2007 s 32(6). 

The power to give a direction under s 32 is subject to any provision made by or under any other 

enactment: s 32(7). The Board may take such steps as it regards as appropriate to monitor the 

extent to which a direction under s 32 is being, or has been, complied with: s 32(8). The 
procedure under Sch 7 (see PARA 258 et seq) must be complied with before a direction is given 

under s 32: s 33, Sch 7 para 1. 

9 Legal Services Act 2007 s 32(2)(a). In a case within s 32(1)(a), before giving a direction under 
s 32(2), the Board must in particular consider the impact of giving the direction on the other 
regulatory objectives: s 32(3). 

10 Legal Services Act 2007 s 32(2)(b). The powers of the Board under ss 32, 33 are not exercisable 
by the Board as an approved regulator: see s 67(1); and PARA 227 note 6. 

11 Legal Services Act 2007 s 32(4)(a). 

12 Legal Services Act 2007 s 32(4)(b). Where the Board revokes a direction under s 32 it must give 
the approved regulator to whom the direction was given notice of the revocation and publish 
that notice: s 32(9). As to notices generally see PARA 203 note 11. 

13 Ie its powers under the Legal Services Act 2007 s 32. 

14 Legal Services Act 2007 s 32(5). The Board must prepare and issue a policy statement with 

respect to the exercise of its functions under s 32: see s 49(1)(b); and PARA 281. 
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258. Notification of the approved regulator. The Legal Services Board! must 
give the approved regulator a notice (a ‘warning notice’)? accompanied by a copy 
of the proposed direction?. The approved regulator may make to the Board 
written representations and if the Board authorises it to do so, oral 
representations, about the proposed direction*. The Board must consider any 
representations duly made Бу the approved regulator. Where oral 
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representations are duly made, the Board must prepare a report of those 
representations. Before preparing that report, the Board must give the approved 
regulator a reasonable opportunity to comment on a draft of the report and have 
regard to any comments duly made". 


1 Аз to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 
2 As to the meaning of ‘approved regulator’ see PARA 227. The warning notice must: 
(1) state that the Board proposes to give the approved regulator a direction in the form of 
the accompanying draft (Legal Services Act 2007 Sch 7 para 2(2)(a)); 
(2) specify why the Board is satisfied as mentioned in s 32(1), (2) (see PARA 257) (Sch 7 
para 2(2)(b)); and 
(3) specify a period within which the approved regulator may make representations with 
respect to the proposal (Sch 7 para 2(2)(c)). 

The period specified in head (3) above must begin with the date on which the warning notice 
is given to the approved regulator and must not be less than 14 days: Sch 7 para 2(3). As to 
notices generally see PARA 203 note 11. 

3 Legal Services Act 2007 Sch 7 para 2(1). Schedule 7 applies where the Board proposes giving a 
direction under s 32 (see PARA 257). 

4 Legal Services Act 2007 Sch 7 para 2(4). The Board must make rules governing the making of 
oral and written representations: Sch 7 para 2(5). 

5 Legal Services Act 2007 Sch 7 para 2(6). 

6 Legal Services Act 2007 Sch 7 para 2(7). 

7 Legal Services Act 2007 Sch 7 para 2(8). 


259. Advice. After complying with the notification provisions! the Legal 
Services Board? must give each of the persons listed below a copy of the warning 
notice? and the accompanying draft direction, а copy of any written 
representations duly made and a copy of the report (if any)^ and a notice 
specifying a period within which any advice? must be given’. Those persons are: 


(1) the Lord Chancellor’; 


(2) the Competition and Markets Authority’; 

(3) the Consumer Panel?; 

(4) the Lord Chief Justice!°; and 

(5) such other persons as the Board considers it reasonable to consult in 


respect of the proposed direction!!. 

The Board must give the approved regulator a copy of any advice given by the 
persons in heads (1) to (4) above". The approved regulator may make to the 
Board written representations and, if the Board authorises it to do so, oral 
representations, about the advice!?. 

The Board must, as soon as practicable after the end of the period within 
which representations may be таде!“, publish any advice duly given!? and any 
written representations duly таде!8 and the report (if any)'7. 


1 Ie after complying with the Legal Services Act 2007 Sch 7 para 2 (see РАКА 258). 

2 As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

3 As to the warning notice see PARA 258. As to notices generally see PARA 203 note 11. 

4 Теа copy of any written representations made under the Legal Services Act 2007 Sch 7 para 2 
(see PARA 258) and a copy of the report (if any) prepared under Sch 7 para 2. 

Ie advice under the Legal Services Act 2007 Sch 7 paras 4-7. 


Legal Services Act 2007 Sch 7 para 3(1). A person (the ‘consultee’) to whom a copy of the 
warning notice is given under Sch 7 para 3(1) may, for the purposes of giving advice under Sch 7 
paras 4-8, request the approved regulator or any other person to provide the consultee with 
such additional information as may be specified by the consultee: Sch 7 para 9. As to the 
meaning of ‘approved regulator’ see PARA 227. 

7 Legal Services Act 2007 Sch 7 para 3(2)(a). The Lord Chancellor must give the Board such 
advice as the Lord Chancellor thinks fit in respect of the proposed direction: Sch 7 para 4. As to 
the Lord Chancellor see PARA 201 note 1. 
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10 


11 


12 
13 


14 
15 
16 


17 


Legal Services Act 2007 Sch 7 para 3(2)(b) (amended by the Enterprise and Regulatory Reform 
Act 2013 s 26(4), Sch 6 Pt 1 paras 108, 119(1), (2)). The Competition and Markets Authority 
must give the Board such advice as it thinks fit regarding whether the proposed direction should 
be given: Legal Services Act 2007 Sch 7 para 5(1). In deciding what advice to give the 
Competition and Markets Authority must, in particular, have regard to whether giving the 
proposed direction would (or would be likely to) prevent, restrict or distort competition within 
the market for reserved legal services to any significant extent: Sch 7 para 5(2). Аз to the 
Competition and Markets Authority see COMPETITION. Аз to the meaning of 'reserved legal 
services’ see РАКА 352 note 1. 

Legal Services Act 2007 Sch 7 para 3(2)(c). The Consumer Panel must give the Board such 
advice as it thinks fit regarding whether the proposed direction should be given: Sch 7 para 6(1). 
In deciding what advice to give, the Consumer Panel must, in particular, have regard to the likely 
impact of the proposed direction on consumers: Sch 7 para 6(2). As to the meaning of 
*consumers' see PARA 202 note 8. 

Legal Services Act 2007 Sch 7 para 3(2)(d). The Board must give the Lord Chief Justice a copy 
of any advice duly given under Sch 7 paras 4-7 and a notice specifying a period within which 
any advice under Sch 7 para 8 must be given: Sch 7 para 8(1). The Lord Chief Justice must then 
give such advice as the Lord Chief Justice thinks fit regarding whether the proposed direction 
should be given: Sch 7 para 8(2). In deciding what advice to give, the Lord Chief Justice must, in 
particular, have regard to the likely impact of the proposed direction on the courts in England 
and Wales: Sch 7 para 8(3). As to the meaning of ‘court’ see РАКА 202 note 13. 

Legal Services Act 2007 Sch 7 para 3(2)(e). For the purposes of Sch У, in relation to a proposed 
direction, ‘selected consultee’ means a person within Sch 7 para 3(2)(e): Sch 7 para 3(3). А 
selected consultee may give the Board such advice as the selected consultee thinks НЕ in respect 
of the proposed direction: Sch 7 para 7. 

Legal Services Act 2007 Sch 7 para 10(1). 

Legal Services Act 2007 Sch 7 para 10(2). The Board must make rules governing the making of 
oral and written representations: Sch 7 para 10(3). Such rules are non-statutory and are not set 
out in this work. Representations under Sch 7 para 10 must be made within the period of 28 
days beginning with the day on which the copy of the advice is given to the approved regulator 
or such longer period as the Board may specify in a particular case: Sch 7 para 10(4). Where oral 
representations are made, the Board must prepare a report of those representations: Sch 7 
para 10(5). Before preparing that report, the Board must give the approved regulator а 
reasonable opportunity to comment on a draft of the report and have regard to any comments 
duly made: Sch 7 para 10(6). 

Ie representations under the Legal Services Act 2007 Sch 7 para 10. 

Ie advice given under the Legal Services Act 2007 Sch 7 paras 4-8. 

le written representations and the report prepared under the Legal Services Act 2007 Sch 7 
para 10. 

Legal Services Act 2007 Sch 7 para 11(1). Nothing in Sch 7 para 11(1) operates to prevent a 
person who gives advice under Sch 7 paras 4-8 from publishing that advice or to prevent a 
person who makes representations under Sch 7 para 10 from publishing those representations: 
Sch 7 para 11(2). A person (the ‘publisher’) publishing any such material (whether under Sch 7 
para 11(1) or otherwise) must, so far as practicable, exclude any matter which relates to the 
private affairs of a particular individual the publication of which, in the opinion of the publisher, 
would or might seriously and prejudicially affect the interests of that individual: Sch 7 
para 11(3). 


260. Decision of the Board. After considering any advice duly given!, any 
representations duly made? and any other information which the Legal Services 
Board? considers relevant, the Board must decide whether to give the approved 
regulator the proposed direction*. The Board must give notice of its decision (the 
‘decision notice’) to the approved regulator’. Where the Board decides to give the 
proposed direction, the decision notice must contain the direction, state the time 
at which the direction is to take effect and specify the Board’s reasons for the 
decision to give the directions. The Board must publish the decision notice’. 


1 
2 
3 


Ie any advice given under the Legal Services Act 2007 Sch 7 paras 4—8 (see PARA 259). 
le any representations made under the Legal Services Act 2007 Sch 7 para 10 (see PARA 259). 
As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 
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4 Legal Services Act 2007 Sch 7 para 12(1). As to the meaning of ‘approved regulator’ see PARA 
22 

5 Legal Services Act 2007 Sch 7 para 12(2). As to notices generally see PARA 203 note 11. 

6 Legal Services Act 2007 Sch 7 para 12(3). 

7 Legal Services Act 2007 Sch 7 para 12(4). 


261. Enforcement. If at any time it appears to the Legal Services Board! that 
an approved regulator? has failed to comply with a relevant direction’, the Board 
may make an application to the High Court^. If, on an application, the High 
Court decides that the approved regulator has failed to comply with the direction 
in question, it may order the approved regulator to take such steps as the High 
Court directs for securing that the direction is complied with’. 


As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

As to the meaning of ‘approved regulator’ see РАКА 227. 

Ie a direction given under the Legal Services Act 2007 s 32 (see PARA 257). 

Legal Services Act 2007 s 34(1). Section 34 is without prejudice to any other powers conferred 
on the Board by Pt 4 (ss 27-70): s 34(3). The powers of the Board under s 34 are not exercisable 
by the Board as an approved regulator: see s 67(1); and PARA 227 note 6. 

5 Legal Services Act 2007 s 34(2). 
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(vi) Censure and Financial Penalties 


262. Public censure. The following applies if the Legal Services Board! is 
satisfied that an act or omission of an approved regulator? (or a series of such 
acts or omissions) has had, or is likely to have, an adverse impact on one or more 
of the regulatory objectives? and that it is appropriate to act using public 
censure* in all the circumstances of the case (including in particular the impact of 
so acting on the other regulatory objectives)’. 

The Board may publish a statement censuring the approved regulator for the 
act or omission (or series of acts or omissions)$. If the Board proposes to publish 
such a statement in respect of an approved regulator, it must give notice to the 
approved regulator: 

(1) stating that the Board proposes to publish such a statement and setting 

out the terms of the proposed statement; 

(2) specifying the acts or omissions to which the proposed statement 

relates?; and 

(3) specifying the time (not being earlier than the end of the period of 28 

days beginning with the day on which the notice is given to the 
approved regulator) before which representations with respect to the 
proposed statement may be made?. 

Before publishing the statement, the Board must consider any representations 
which are duly made!?, 


As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

As to the meaning of 'approved regulator! see PARA 227. 

As to the meaning of ‘regulatory objectives’ see PARA 202. 

le act under the Legal Services Act 2007 s 35. 

Legal Services Act 2007 s 35(1). The powers of the Board under ss 35, 36 are not exercisable by 

the Board as an approved regulator: see s 67(1); and PARA 227 note 6. 

6 Legal Services Act 2007 s 35(2). The Board must prepare and issue a policy statement with 
respect to the exercise of its functions under s 35: see s 49(1)(c); and PARA 281. 

7 Legal Services Act 2007 s 36(1)(a). Before varying any proposed statement set out in a notice 

under s 36(1)(a), the Board must give notice to the approved regulator setting out the proposed 

variation and the reasons for it and specifying the time (not being earlier than the end of the 

period of 28 days beginning with the day on which the notice is given to the approved regulator) 

before which representations with respect to the proposed variation may be made: s 36(3). 
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Before varying the proposal, the Board must consider any representations which are duly made: 
s 36(4). As to notices generally see PARA 203 note 11. 

8 Legal Services Act 2007 s 36(1)(b). 

9 Legal Services Act 2007 s 36(1)(c). 

10 Legal Services Act 2007 s 36(2). 


263. Financial penalties. The following applies if the Legal Services Board! is 
satisfied that an approved regulator? has failed to comply with a particular 
requirement? and that, in all the circumstances of the case, it is appropriate to 
impose a financial penalty on the approved regulator*. The Board must make 
rules prescribing the maximum amount of a penalty which may be imposed". 
The Board may impose a penalty, in respect of the failure, of such an amount as 
it considers appropriate, but not exceeding the maximum amount prescribed by 
the rules. A penalty under these provisions is payable to the Board’. 


1 Asto the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

2 As го the meaning of ‘approved regulator’ see PARA 227. 

3 The Legal Services Act 2007 s 37 applies to any requirement imposed on the approved regulator 
by rules under s 30 (internal governance rules) (see PARA 243), by a direction given under s 32 
(Board directions) (see PARA 257) or by s 51 (control of practising fees charged by approved 
regulators) or by rules under s 51 (see PARA 283): s 37(2). à 

4 Legal Services Act 2007 s 37(1). If the whole or any part of a penalty is not paid by the time by 
which it is required to be paid, the unpaid balance from time to time carries interest at the rate 
for the time being specified in the Judgments Act 1838 s 17 (see CIVIL PROCEDURE vol 12 (2009) 
PARA 1149): Legal Services Act 2007 s 40(1). If an appeal is made under s 39 (see PARA 265) in 
relation to a penalty, the penalty is not required to be paid until the appeal has been determined 
or withdrawn: s 40(2). If the Board grants an application under s 38(6) (see PARA 264) in 
relation to a penalty but any portion of the penalty is not paid by the time specified in relation 
to it by the Board under s 38(6), the Board may where it considers it appropriate require so 
much of the penalty as has not already been paid to be paid immediately: s 40(3). Where a 
penalty, or any portion of it, has not been paid by the time when it is required to be paid and no 
appeal relating to the penalty has been made under s 39 (see PARA 265) during the period within 
which such an appeal can be made or an appeal has been made under s 39 and determined or 
withdrawn, the Board may recover from the approved regulator, as a debt due to the Board, any 
of the penalty and any interest which has not been paid: s 40(4). The powers of the Board under 
ss 37, 40 are not exercisable by the Board as an approved regulator: see s 67(1); and PARA 227 
note 6. References in ss 38—40 to а ‘penalty’ are to a penalty under s 37: $ 37(7). 

S Legal Services Act 2007 s 37(4). Any rules made by the Board under s 37(4) must be made by 
statutory instrument and the Statutory Instrument Act 1946 applies to the Board's powers to 
make those rules as if the Board were a minister of the Crown: s 204(2). Rules may be made 
only under s 37(4) with the consent of the Lord Chancellor: s 37(5). As to the Lord Chancellor 
see PARA 201 note 1. See the Legal Services Act 2007 (Maximum Penalty for Approved 
Regulators) Rules 2009, SI 2009/3249. 

6 Legal Services Act 2007 s 37(3). The Board must prepare and issue a policy statement with 
respect to the exercise of its functions under s 37: see s 49(1)(d); and PARA 281. As to factors the 
Board must consider in relation to determining the amount under s 37 see PARA 281 note 6. 

7  LegalServices Act 2007 s 37(6). Any sum so received is payable into the Consolidated Fund: see 
s 175(1)(b). As to the Consolidated Fund see CONSTITUTIONAL AND ADMINISTRATIVE LAW 
vol 20 (2014) PARA 480; PARLIAMENT vol 78 (2010) PARAS 1028-1031. 


264. Procedure for imposing financial penalties. If the Legal Services Board! 
proposes to impose a penalty? on an approved regulator, it must give notice? to 
the approved regulator: 
(1) stating that the Board proposes to impose such a penalty and the 
amount to be imposed^; 
(2) specifying the failure to which the proposed penalty relates; 
specifying the other facts which, in the Board's opinion, justify the 
imposition of a penalty and the amount of the penalty; and 
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(4) specifying the time" before which representations with respect to the 
proposed penalty may be made?. 
Before imposing a penalty on an approved regulator, the Board must consider 


any representations which are duly made’. As soon as practicable after imposing 
a penalty, the Board must give notice!? to the approved regulator: 


(a) stating that it has imposed a penalty on the approved regulator and its 
amount!!; 

(b) specifying the failure to which the penalty relates??; 

(c) specifying the other facts which, in the Board's opinion, justify the 
imposition of the penalty and its amount!?; and 

(d) specifying a time (not being earlier than the end of the period of three 
months beginning with the day on which the notice is given to the 
approved regulator), before which the penalty is required to be рай“. 


As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

As to the meaning of ‘penalty’ see the Legal Services Act 2007 s 37; and PARA 263 note 4 
(definition applied by s 37(7)). 

As to the meaning of ‘approved regulator’ see PARA 227. As to notices generally see PARA 203 
note 11. 

Legal Services Act 2007 s 38(1)(a). Where the Board proposes to vary the amount of a proposed 
penalty stated in a notice under s 38(1)(a), the Board must give notice to the approved regulator 
setting out the proposed variation and the reasons for it and specifying the time (not being 
earlier than the end of the period of 21 days beginning with the day on which the notice is 
published under s 38(8)) before which representations with respect to the proposed variation 
may be made: s 38(3). Before varying the proposal, the Board must consider any representations 
which are duly made: s 38(4). The powers of the Board under s 38 are not exercisable by the 
Board as an approved regulator: see s 67(1); and PARA 227 note 6. 

Legal Services Act 2007 s 38(1)(b). 

Legal Services Act 2007 s 38(1)(c). 

This time must not be earlier than the end of the period of 21 days beginning with the day on 
which the notice is published under s 38(8). 

Legal Services Act 2007 s 38(1)(d). 

Legal Services Act 2007 s 38(2). 

The Board must publish any notice given under the Legal Services Act 2007: s 38(8). 

Legal Services Act 2007 s 38(5)(a). The approved regulator may, within the period of 21 days 
beginning with the day on which it is given the notice under s 38(5), make an application to the 
Board for it to specify different times by which different portions of the penalty are to be paid: 
s 38(6). If an application is made under s 38(6) in relation to a penalty, the penalty is not 
required to be paid until the application has been determined: s 38(7). 

Legal Services Act 2007 s 38(5)(b). 

Legal Services Act 2007 s 38(5)(c). 

Legal Services Act 2007 s 38(5)(d). 


265. Appeals against financial penalties. An approved regulator! on whom а 
penalty? is imposed may appeal to the court on one or more of the appeal 
grounds?. The appeal grounds are: 


(1) that the imposition of the penalty was not within the powers* of the 
Legal Services Board’; 

(2) that any of the procedural requirementsó have not been complied with 
in relation to the imposition of the penalty and the interests of the 
approved regulator have been substantially prejudiced by the 
non-compliance’; 


(3) that the amount of the penalty is unreasonable?; 


(4) that it was unreasonable of the Board to require the penalty imposed or 
any portion of it to be paid by the time or times by which it was 
required to be paid’. 
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On any such appeal, where the court considers it appropriate to do so in all 
the circumstances of the case and if satisfied of one or more of the appeal 
grounds, the court may quash the penalty, substitute a penalty of such lesser 
amount as the court considers appropriate!? or in the case of the appeal ground 
in head (4), substitute for any time imposed by the Board a different time or 
times!!, 


1 As to the meaning of ‘approved regulator’ see PARA 227. 

2 Аз to the meaning of ‘penalty’ see the Legal Services Act 2007 s 37; and PARA 263 note 4 
(definition applied by s 37(7)). Except as provided by s 39, the validity of a penalty is not to be 
questioned by any legal proceedings whatever: s 39(7). 

3 Legal Services Act 2007 s 39(1). An appeal under s 39(1) must be made within the period of 
three months beginning with the day on which the notice under s 38(5) (see PARA 264) is given 
to the approved regulator in respect of the penalty or where the appeal relates to a decision of 
the Board on an application by the approved regulator under s 38(6), within the period of three 
months beginning with the day on which the approved regulator is notified of the decision: 
s 39(3). For the purposes of s 39 ‘court’ means the High Court: s 39(8). The powers of the 
Board under s 39 are not exercisable by the Board as an approved regulator: see s 67(1); and 
PARA 227 note 6. As to the meaning of ‘court’ see PARA 202 note 13. As to notices generally see 
PARA 203 note 11. 

Ie the power of the Board under the Legal Services Act 2007 s 37 (see PARA 263). 

Legal Services Act 2007 s 39(2)(a). As to the Legal Services Board see s 2; and PARA 203 et seq. 
Ie any of the requirements of the Legal Services Act 2007 s 38 (see PARA 264). 

Legal Services Act 2007 s 39(2)(b). 

Legal Services Act 2007 s 39(2)(c). 

Legal Services Act 2007 s 39(2)(d). 

0 Where the court substitutes a penalty of a lesser amount it may require the payment of interest 
on the substituted penalty at such rate, and from such time, as it considers just and equitable: 
Legal Services Act 2007 s 39(5). 

11 Legal Services Act 2007 s 39(4). Where the court specifies as a time by which the penalty, or a 
portion of the penalty, is to be paid a time before the determination of the appeal under s 39, it 
may require the payment of interest on the penalty, or portion, from that time at such rate as it 
considers just and equitable: s 39(6). А 
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(vii) Intervention Directions 
A. MAKING OF INTERVENTION DIRECTION 


266. Intervention directions generally. The Legal Services Board! may give an 
approved regulator? an intervention direction in relation to any of the approved 
regulator's regulatory functions? if the Board is satisfied: 

(1) that an act or omission of an approved regulator (or a series of such acts 
or omissions) has had, or is likely to have, an adverse impact on one or 
more of the regulatory objectives*; and 

(2) that it is appropriate to give the intervention direction in all the 
circumstances of the case (including in particular the impact of giving 
the direction on the other regulatory objectives)’. 

Ап intervention direction, in relation to a regulatory function of an approved 
regulator, is a direction that the regulatory function is to be exercised by the 
Board® or a person nominated by it and that the approved regulator must 
comply with any instructions of the Board or its nominee in relation to the 
exercise of the function". 


1 As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 
2 Аз to the meaning of ‘approved regulator’ see PARA 227. 
3 Аз to the meaning of ‘regulatory functions’ see PARA 201 note 4. 
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4 Legal Services Act 2007 s 41(1)(a). As to the meaning of ‘regulatory objectives’ see PARA 202. 
The powers of the Board under s 41 are not exercisable by the Board as an approved regulator: 
see s 67(1); and PARA 227 note 6. 


5 Legal Services Act 2007 s 41(1)(b). The Board may not determine that it is appropriate to give 
an intervention direction unless it is satisfied that the matter cannot be adequately addressed by 
the Board exercising the powers available to it under ss 31-40 (see PARAS 256 et seq): s 41(3). 
The Board must prepare and issue a policy statement with respect to the exercise of its functions 
under s 41: see s 49(1)(e); and PARA 281. 


6 Legal Services Act 2007 s 41(2)(a). The Board must make rules as to the persons it may 


nominate for the purposes of s 41(2)(a): s 41(5). Such rules are non-statutory and are not set out 
in this work. 


7 Legal Services Act 2007 s 41(2)(b). Schedule 8 paras 1-12 (see PARA 267) make provision about 
the procedure which must be complied with before an intervention direction is given and the 
manner in which such a direction is to be given: s 41(4), Sch 8 para 1. 


267. Notification of the approved regulator of intervention direction. The 
Legal Services Board! must give the approved regulator? a notice (a ‘warning 
notice’) accompanied by a draft of the proposed intervention direction?. The 
approved regulator may make to the Board written representations and, if the 
Board authorises it to do so, oral representations, about the proposed 
intervention direction*. Where oral representations are made the Board must 
make a report of those representations®. The Board must publish any written 
representations duly made by the approved regulator along with the report (if 
апу). 

1 As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

2 As to the meaning of ‘approved regulator’ see PARA 227. 

3 Legal Services Act 2007 Sch 8 para 2(1). The warning notice must: 

(1) state that the Board proposes to give the approved regulator an intervention direction in 
the form of the accompanying draft and the time when it is proposed that direction 
should take effect (Sch 8 para 2(2)(a)); and 

(2) state the reasons why the Board is satisfied of the matters mentioned in s 41(1)(a), (b) 
(see PARA 266) (Sch 8 para 2(2)(b)). 


As to the meaning of ‘intervention direction’ see PARA 266. The Board must publish a copy 
of the warning notice: Sch 8 para 2(3). As to notices generally see PARA 203 note 11. 


4 Legal Services Act 2007 Sch 8 para 2(4). The Board must make rules governing the making of 
written and oral representations: Sch 8 para 2(5). Such rules are non-statutory and are not set 
out in this work. Any representations under Sch 8 para 2(4) must be made before the end of the 
period of 28 days beginning with the day on which the warning notice is given to the approved 
regulator or such longer period as the Board may specify in a particular case: Sch 8 para 2(6). 

5 Legal Services Act 2007 Sch 8 para 2(7). Before preparing that report, the Board must give the 
approved regulator a reasonable opportunity to comment on a draft of the report and must have 
regard to any comments duly made: Sch 8 para 2(8). 


6 Legal Services Act 2007 Sch 8 para 10(1)(b). 


268. Advice in connection with intervention directions. After complying with 
the notification provisions! the Legal Services Board? must give each of the 
persons listed below a copy of the warning notice? and accompanying draft*, a 
copy of any written representations duly made? and a copy of the report (if any) 
and a notice specifying a period within which any advice’ must Бе given?. Those 
persons are: 

(1) the Lord Chancellor’; 
) the Competition and Markets Authority"®; 
) the Consumer Panel!!; 
) the Lord Chief Justice'?; and 
) such other persons as the Board considers it reasonable to consult in 

respect of the proposed intervention direction??, 
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The Board must give the approved regulator a copy of any advice duly given 
by the persons in heads (1) to (4) above!^ and publish that advice. 

The approved regulator and any body that represents persons authorised by 
the approved regulator to carry on activities which are reserved legal activities 
may make to the Board written representations and, if the Board authorises it to 
do so, oral representations, about the advice'®. The Board may allow any other 
person to make written or oral representations about the advice!". Where oral 
representations аге made the Board must prepare a report of those 
representations!?, 


1 Ie the provisions of the Legal Services Act 2007 Sch 8 para 2 (see PARA 267). 

2  Asto the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

3 As to the warning notice see PARA 267. As to notices generally see PARA 203 note 11. 

4 Legal Services Act 2007 Sch 8 para 3(1)(a). A person (the ‘consultee’) to whom a copy of the 

warning notice is given under Sch 8 para 3(1) may, for the purposes of giving advice under Sch 8 

paras 4-8, request the approved regulator or any other person to provide the consultee with 

such additional information as may be specified by the consultee: Sch 8 para 9. 

Ie made under the Legal Services Act 2007 Sch 8 para 2 (see PARA 267). 

Legal Services Act 2007 Sch 8 para 3(1)(b). 

Ie advice under the Legal Services Act 2007 Sch 8 paras 4-7. 

Legal Services Act 2007 Sch 8 para 3(1)(c). К 

Legal Services Act 2007 Sch 8 para 3(2)(а). The Lord Chancellor must.give the Board such 

advice as the Lord Chancellor thinks fit in respect of the proposed intervention direction: Sch 8 

para 4. As to the Lord Chancellor see PARA 201 note 1. 

10 Legal Services Act 2007 Sch 8 para 3(2)(b) (amended by the Enterprise and Regulatory Reform 
Act 2013 s 26(4), Sch 6 Pt 1 paras 108, 120(1), (2)). The Competition and Markets Authority 
must give the Board such advice as it thinks fit regarding whether the proposed intervention 
direction should be given: Legal Services Act 2007 Sch 8 para 5(1) (amended by the Enterprise 
and Regulatory Reform Act 2013 Sch 6 Pt 1 paras 108, 120(1), (4)). In deciding what advice to 
give, the Competition and Markets Authority must, in particular, have regard to whether giving 
the proposed intervention direction would (or would be likely to) prevent, restrict or distort 
competition within the market for reserved legal services to any significant extent: Legal Services 
Act 2007 Sch 8 para 5(2) (amended by the Enterprise.and Regulatory Reform Act 2013 Sch 6 
Pt 1 paras 108, 120(1), (4)). As to the Competition and Markets Authority see COMPETITION. 
As to the meaning of ‘reserved legal services’ see PARA 352 note 1. 

11 Legal Services Act 2007 Sch 8 para 3(2)(c). The Consumer Panel must give the Board such 
advice as it thinks fit regarding whether the proposed intervention direction should be given: 
Sch 8 para 6(1). In deciding what advice to give, the Consumer Panel must, in particular, have 
regard to the likely impact of the proposed direction on consumers: Sch 8 para 6(2). As to the 
meaning of ‘consumers’ see PARA 202 note 8. 

12 Legal Services Act 2007 Sch 8 para 3(2)(d). The Board must give the Lord Chief Justice a copy 
of any advice duly given under Sch 8 paras 4-7 and a notice specifying a period within which 
any advice under Sch 8 para 8 must be given: Sch 8 para 8(1). The Lord Chief Justice must then 
give such advice as the Lord Chief Justice thinks fit regarding whether the proposed intervention 
direction should be given: Sch 8 para 8(2). In deciding what advice to give, the Lord Chief 
Justice must, in particular, have regard to the likely impact of the proposed intervention 
direction on the courts in England and Wales: Sch 8 para 8(3). As to the meaning of ‘court’ see 
PARA 202 note 13. 

13 Legal Services Act 2007 Sch 8 para 3(2)(e). In Sch 8 paras 1-12, in relation to a proposed 
intervention direction, ‘selected consultee’ means a person within Sch 8 para 3(2)(е): Sch 8 
para 3(3). A selected consultee may give the Board such advice as the selected consultee thinks 
fit in respect of the proposed intervention direction: Sch 8 para 7. 

14 Ie under the Legal Services Act 2007 Sch 8 paras 4-8. As to the meaning of ‘approved regulator’ 
see PARA 227. 

15 Legal Services Act 2007 Sch 8 para 10(1)(a). Such advice is to be published along with any 
written representations made or report prepared under Sch 8 para 2: see Sch 8 para 10(1)(b); 
and PARA 267. Nothing in Sch 8 para 10 operates to prevent a person who gives advice under 
Sch 8 paras 4-8 from publishing that advice or to prevent a person who makes representations 
under Sch 8 para 2 (see PARA 267) or Sch 8 para 10 from publishing those representations: Sch 8 
para 11(1). A person (the ‘publisher’) publishing any such material (whether under Sch 8 
para 10 or otherwise) must, so far as practicable, exclude any matter which relates to the private 


Хо оо У Сул 


239 Regulation of the Legal Professions Para 270. 
д—д ——————_—————————— 


affairs of a particular individual the publication of which, in the opinion of the publisher, would 
or might seriously and prejudicially affect the interests of that individual: Sch 8 para 11(2). 
16 Legal Services Act 2007 Sch 8 para 10(2), (3). The Board must make rules governing the making 
of oral and written representations: Sch 8 para 10(5). Such rules are non-statutory and are not 
set out in this work. Representations under Sch 8 para 10 must be made within the period of 28 
days beginning with the day on which the representations and advice are published under Sch 8 
para 10(1)(b) (see PARA 267) or such longer period as the Board may specify in a particular case: 
Sch 8 para 10(6). As to the meaning of ‘reserved legal activity’ see PARA 352. 
17 Legal Services Act 2007 Sch 8 para 10(4). 
18 Legal Services Act 2007 Sch 8 para 10(7). Before preparing that report, the Board must: 
(1) give each person who made oral representations a reasonable opportunity to comment 
on a draft of the report of those representations (Sch 8 para 10(8)(a)); and 
(2) have regard to any comments duly made (Sch 8 para 10(8)(b)). 
The Board must, as soon as reasonably practicable after the end of the period within which 
representations may be made under Sch 8 para 10, publish any written representations duly 
made and the report (if any) prepared under Sch 8 para 10(7): Sch 8 para 10(9). 


269. Decision of the Board as to the giving of an intervention direction. After 
considering any advice duly given!, any representations duly made? and any 
other information which the Legal Services Board? considers relevant, the Board 
must decide whether to give an intervention direction*. Where it decides to give 
an intervention direction, it may decide to give an intervention direction in the 
form of the proposed intervention direction or to amend the form of the 
proposed intervention direction and give an intervention direction in that 
amended form?. The Board must give notice of its decision (‘the decision notice’) 
to the approved regulator and must publish the decision notice". 


1 le under the Legal Services Act 2007 Sch 8 para 10(4)-(8) (see PARA 268). 

2 Те under the Legal Services Act 2007 Sch 8 para 2 (see PARA 267) or Sch 8 para 10 (see PARAS 
267-268). 

3 As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

4 Legal Services Act 2007 Sch 8 para 12(1). As to the meaning of ‘intervention direction’ see PARA 
266. 

5 Legal Services Act 2007 Sch 8 para 12(2). Where the Board decides to give an intervention 
direction, the decision notice must: 

(1) contain the intervention direction (Sch 8 para 12(4)(a)); 

(2) state the time at which the intervention direction is to take effect (Sch 8 para 12(4)(b)); 

(3) specify the reasons why the Board is satisfied of the matters mentioned in s 41(1)(a), (b) 

(see PARA 266) (Sch 8 para 12(4)(c)); and 
(4) if the decision is under Sch 8 para 12(2)(b), set out the nature of any amendments made 
and the reasons for them (Sch 8 para 12(4)(d)). 

The time specified under Sch 8 para 12(4)(b) must not be before the time specified in the 
warning notice in accordance with Sch 8 para 2(2)(a) (see PARA 267) or the time the decision 
notice is given to the approved regulator: Sch 8 para 12(5). As to notices generally see PARA 203 
note 11. 

6 Legal Services Act 2007 Sch 10 para 12(3). As to the meaning of ‘approved regulator’ see PARA 
227. 


7 Legal Services Act 2007 Sch 10 para 12(6). 
B. EFFECT OF INTERVENTION DIRECTION 


270. Effect of intervention direction. The following applies where an 
intervention direction! has effect in respect of a function of an approved 
regulator (the ‘relevant function’). 

The approved regulator must give the specified person? all such assistance, in 
connection with the proposed exercise of the relevant function by the specified 
person in pursuance of the direction, as the approved regulator is reasonably able 
to give’, 
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On an application by the specified person (or a person appointed by the 
specified person to act on its behalf) a judge of the High Court, Circuit judge or 
justice of the peace may issue a warrant authorising that person to enter and 
search the premises of the approved regulator and take possession of any written 
or electronic records found on the premises?. The person so authorised may, for 
the purpose of the exercise by the specified person of the relevant function, take 
copies of written or electronic records found on a search carried out by virtue of 
the warrant. The judge or justice of the peace may not issue the warrant unless 
satisfied that its issue is necessary or desirable for the exercise by the specified 
person of the relevant function". 


1 As to the meaning of ‘intervention direction’ see PARA 266. 

2 Legal Services Act 2007 s 42(1). Аз to the meaning of ‘approved regulator’ see РАКА 227. 

3 For these purposes ‘specified person’ means the Legal Services Board or, where a person is 
nominated by it as mentioned in the Legal Services Act 2007 s 41(2) (see PARA 266), that person: 

s 42(9). The Legal Services Board must make rules as to the persons a specified person may 

appoint for the purposes of s 42(3): s 42(10). Such rules are non-statutory and are not set out in 

this work. As to the Legal Services Board see s 2; and PARA 203 et seq. The powers of the Board 
under ss 42, 43 are not exercisable by the Board as an approved regulator: see s 67(1); and PARA 

227 note 6. = 
4 Legal Services Act 2007 s 42(2). If at any time it appears to (ЊЕ: Board that an approved 

regulator has failed to comply with an obligation imposed on it by, or by virtue of, an 

intervention direction or s 42(2), the Board may make an application to the High Court under 

s 43: s 43(1). If, on an application under s 43(1), the High Court decides that the approved 

regulator has failed to comply with the obligation in question, it may order the approved 

regulator to take such steps as the High Court directs for securing that the obligation is 
complied with: s 43(2). Section 43 is without prejudice to any other powers conferred on the 

Board by Pt 4 (ss 27-70): s 43(3). 

5 Тера! Services Act 2007 s 42(3). The Lord Chancellor must make regulations: 

(1) specifying further matters which a judge or justice of the peace must be satisfied of, or 
matters which a judge or justice of the peace must have regard to, before issuing a 
warrant (s 42(6)(a)); and 

(2) regulating the exercise of a power conferred by a warrant issued under s 42(3) or by 
s 42(4) (whether by restricting the circumstances in which a power may be exercised, by 
specifying conditions to be complied with in the exercise of a power, or otherwise) 
(s 42(6)(b)). 

Regulations under s 42(6)(b) must in particular make provision as to the circumstances in 
which written or electronic records of which a person has taken possession by virtue of a 
warrant issued under s 42(3) may be copied or must be returned: s 42(7). But the 
Lord Chancellor may not make regulations under s 42(6) unless they are made in accordance 
with a recommendation made by the Board, or the Lord Chancellor has consulted the Board 
about the making of the regulations: s 42(8). At the date at which this volume states the law no 
such regulations had been made. As to the Lord Chancellor see PARA 201 note 1. 

Legal Services Act 2007 s 42(4). 
7 Legal Services Act 2007 s 42(5). 
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С. REVOCATION OF INTERVENTION DIRECTION 


271.  Revocation of intervention direction generally. Where an intervention 
direction! has effect in respect of a regulatory function of an approved regulator? 
the approved regulator may apply to the Legal Services Board? for the Board to 
revoke the direction? or the Board may give the approved regulator a notice 
stating the Board's intention to revoke the direction?. An intervention direction 
has effect until such time as it is revoked by the Board (whether on the 
application of the approved regulator or otherwise)$. 


1 Аз to the meaning of ‘intervention direction’ see PARA 266. 
2 As to the meaning of ‘approved regulator’ see PARA 227. As to the meaning of ‘regulatory 
function’ see PARA 201 note 4. 
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3 As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

4 Legal Services Act 2007 Sch 8 para 13(1)(a). An application under Sch 8 para 13(1)(a) must be 
made in the form and manner specified by the Board and be accompanied by such material as 
the applicant considers is likely to be needed for the purposes of Sch 8: Sch 8 para 13(2). 

5 Legal Services Act 2007 Sch 8 para 13(1)(b). As to notices generally see PARA 203 note 11. 

6 Legal Services Act 2007 s 44(1). The provisions of Sch 8 Pt 2 (see PARAS 272-273) make 
provision about the procedure which must be complied with before an intervention direction is 
revoked and the manner in which notice of the revocation is to be given: s 44(2). The powers of 
the Board under s 44 are not exercisable by the Board as an approved regulator: see s 67(1); and 
PARA 227 note 6. 


272. Advice in connection with the revocation of an intervention direction. 
Where the Legal Services Board! has received an application for the revocation of 
an intervention direction? it must give each of the persons listed below a copy of 
the application, a copy of any material which accompanied it and a notice 
specifying a period within which any advice? must be given*. Where the Board 
has given a notice stating its intention to revoke the direction? it must give each 
of the persons listed below a copy of the notice and a notice specifying a period 
within which any advice$ must be given’. 

Those persons are: 

(1) the Lord Chancellor’; 

(2) the Competition and Markets Authority?; 

(3) the Consumer Panel!6; 

(4) the Lord Chief Justice!!; and 
(5) such other persons as the Board considers it reasonable to consult in 
respect of the proposed revocation'?, 

The Board must give the approved regulator!? a copy of any advice given'* 
and publish that advice. The approved regulator and any body which 
represents persons authorised by the approved regulator to carry on activities 
which are reserved legal activities! may make to the Board written 
representations and, if the Board authorises it to do so, oral representations, 
about the адмсе!7. The Board may allow any other person to make written or 
oral representations about the advice!*. Where oral representations are made, the 
Board must prepare a report of those representations!?. 


1 As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

2 [Iean application under the Legal Services Act 2007 Sch 8 para 13(1)(a) (see PARA 271). As to 
the meaning of ‘intervention direction’ see PARA 266. 

3 Te advice under the Legal Services Act 2007 Sch 8 paras 15-18. As to notices generally see PARA 
203 note 11. 

4 Legal Services Act 2007 Sch 8 para 14(1). A person to whom a copy of the application or notice 

is given under Sch 8 para 14(1) or Sch 8 para 14(2) may, for the purposes of giving advice under 

Sch 8 paras 15-19, request the approved regulator or any other person to provide that person 

with such additional information as may be specified by that person: Sch 8 para 20. 

le a notice under the Legal Services Act 2007 Sch 8 para 13(1)(b) (see PARA 271). 

Ie advice under the Legal Services Act 2007 Sch 8 paras 15-18. 

Legal Services Act 2007 Sch 8 para 14(2). 

Legal Services Act 2007 Sch 8 para 14(3)(a). The Lord Chancellor must give the Board such 

advice as the Lord Chancellor thinks fit in respect of the proposed revocation: Sch 8 para 15. As 

to the Lord Chancellor see PARA 201 note 1. 

9 Legal Services Act 2007 Sch 8 para 14(3)(b) (amended by the Enterprise and Regulatory Reform 
Act 2013 s 26(4), Sch 6 Pt 1 paras 108, 120(1), (5)). The Competition and Markets Authority 
must give the Board such advice as it thinks fit regarding the proposed revocation: Legal Services 
Act 2007 Sch 8 para 16(1) (amended by the Enterprise and Regulatory Reform Act 2013 Sch 6 
Pt 1 paras 108, 120(1), (7)). In deciding what advice to give, the Competition and Markets 
Authority must, in particular, have regard to whether revoking the intervention direction would 
(or would be likely to) prevent, restrict or distort competition within the market for reserved 
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legal services to any significant extent: Legal Services Act 2007 Sch 8 para 16(2). As to the 
Competition and Markets Authority see COMPETITION. As to the meaning of ‘reserved legal 
services’ see PARA 352 note 1. 
Legal Services Act 2007 Sch 8 para 14(3)(c). The Consumer Panel must give the Board such 
advice as it thinks fit regarding the proposed revocation: Sch 8 para 17(1). In deciding what 
advice to give, the Consumer Panel must, in particular, have regard to the likely impact which 
revoking the intervention direction would have on consumers: Sch 8 para 17(2). As to the 
meaning of ‘consumers’ see PARA 202 note 8. As to the Consumer Panel see PARAS 223-226. 
Legal Services Act 2007 Sch 8 para 14(3)(d). The Board must give the Lord Chief Justice a copy 
of any advice duly given under Sch 8 paras 15-18 and a notice specifying a period within which 
any advice under Sch 8 para 19 must be given: Sch 8 para 19(1). The Lord Chief Justice must 
then give the Board such advice as the Lord Chief Justice thinks fit in respect of the proposed 
revocation: Sch 8 para 19(2). In deciding what advice to give, the Lord Chief Justice must, in 
particular, have regard to the likely impact which revoking the intervention direction would 
have on the courts in England and Wales: Sch 8 para 19(3). As to the meaning of ‘court’ see 
PARA 202 note 13. 
Legal Services Act 2007 Sch 8 para 14(3)(e). In Sch 8 Pt 2 in relation to an application or notice, 
‘selected consultee’ means a person within Sch 8 para 14(3)(e): Sch 8 para 14(4). A selected 
consultee may give the Board such advice as the selected consultee thinks fit in respect of the 
proposed revocation: Sch 8 para 18. 
As to the meaning of ‘approved regulator’ see PARA 227. 
Ie any advice given under the Legal Services Act 2007 Sch 8 paras 15—19. 
Legal Services Act 2007 Sch 8 para 21(1). Nothing in Sch 8 para 21 operates to prevent a person 
who gives advice under Sch 8 paras 15-19 from publishing that advice or to prevent a person 
who makes representations under Sch 8 para 21 from publishing those representations: Sch 8 
para 22(1). A person (the ‘publisher’) publishing any such material (whether under Sch 8 
para 21 or otherwise) must, so far as practicable, exclude any matter which relates to the private 
affairs of a particular individual the publication of which, in the opinion of the publisher, would 
or might seriously and prejudicially affect the interests of that individual: Sch 8 para 22(2). 
As to the meaning of ‘reserved legal activities’ see PARA 352. 
Legal Services Act 2007 Sch 8 para 21(2), (3). The Board must make rules governing the making 
of oral and written representations: Sch 8 para 21(5). Representations under Sch 8 para 21 must 
be made within the period of 28 days beginning with the day on which the advice is published 
under Sch 8 para 21(1) or such longer period as the Board may specify in a particular case: Sch 8 
para 21(6). 
Legal Services Act 2007 Sch 8 para 21(4). 
Legal Services Act 2007 Sch 8 para 21(7). Before preparing the report, the Board must: 

(1) give each person who made oral representations a reasonable opportunity to comment 

on a draft of the report of those representations (Sch 8 para 21(8)(a)); and 

(2) have regard to any comments duly made (Sch 8 para 21(8)(b)). 

The Board must, as soon as practicable after the end of the period within which 
representations may be made under Sch 8 para 21, publish any written representations duly 
made and the report (if any) prepared under Sch 8 para 21(7): Sch 8 para 21(9). 


273. | Decision by the Board as to the revocation of a direction. After 
considering the application for revocation of a direction! and any accompanying 
material, any advice duly given?, any representations duly made? and any other 
information which the Legal Services Board considers relevant to the 
application or notice? the Board must decide whether to revoke the intervention 
direction in accordance with the application or notice’. The Board must give 
notice of its decision (the ‘decision notice’) to the approved regulator” and must 
publish the decision notice’. 
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This applies to a case within the Legal Services Act 2007 Sch 8 para 13(1)(a) (see PARA 271). 
[е any advice given under the Legal Services Act 2007 Sch 8 paras 15-19 (see PARA 272). 

le any representations made under the Legal Services Act 2007 Sch 8 para 21 (see PARA 272). 
As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

As to notices generally see PARA 203 note 11. 

Legal Services Act 2007 Sch 8 para 23(1). 

Legal Services Act 2007 Sch 8 para 23(2). As to the meaning of ‘approved regulator’ see PARA 
227. Where the Board decides to revoke the intervention direction, the decision notice must state 
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the time the revocation is to take effect: Sch 8 para 23(3). Where the Board decides not to 


revoke the intervention direction, the decision notice must specify the reasons for that decision: 
Sch 8 para 23(4). 
8 Legal Services Act 2007 Sch 8 para 23(5). 


(viii) Cancellation of Approval of Regulator 


274. Cancellation of approval of regulator generally. The Lord Chancellor! 
may by order cancel a body's designation as an approved regulator? in relation to 
all the reserved legal activities? in relation to which it is an approved regulator or 
in relation to one or more, but not all, of those reserved legal activities, with 
effect from a date specified in the order^. But the Lord Chancellor may only 
make such an order in accordance with a recommendation made by the Legal 
Services Board? under the following provisions$. 

The Board must recommend that an order is made cancelling а body's 
designation as an approved regulator in relation to one or more reserved legal 
activities if the body applies to the Board for such a recommendation to be 
made’. The application must be made in such form and manner as may be 
prescribed by rules made by the Board and be accompanied by the prescribed 
Ке. The body must publish a notice giving details of the application in 
accordance with such requirements as may be specified in rules made by the 
Board’. 

The Board may recommend that an order is made cancelling a body’s 
designation as an approved regulator in relation to one or more reserved legal 
activities if it is satisfied that an act or omission of an approved regulator (or a 
series of such acts or omissions) has had, or is likely to have, an adverse impact 
on one or more of the regulatory objectives and that it is appropriate to cancel 
the body’s designation in relation to the activity or activities in question in all the 
circumstances of the case (including in particular the impact of cancelling the 
designation on the other regulatory objectives)!?. 


1 As to the Lord Chancellor see PARA 201 note 1. 

2 As to the meaning of ‘approved regulator’ see PARA 227. Where an order has been made under 
the Legal Services Act 2007 s 62 cancelling the designation of the Legal Services Board as an 
approved regulator in relation to one or more reserved legal activities s 46 (other than 
s 46(4)(b)) applies: see s 65(1), (2); and PARA 236. 

3 As to the meaning of ‘reserved legal activities’ see PARA 352. 

4 Legal Services Act 2007 s 45(1). At the date at which this volume states the law no such order 

had been made. The following applies where a body (the “огтег regulator") has its designation 

in relation to one or more reserved legal activities cancelled by an order under s 45: s 46(1). The 

Lord Chancellor may by order make such modifications of provisions made by or under any 

enactment (including the Legal Services Act 2007 or any enactment passed after that Act), 

prerogative instrument or other instrument or document and such transitional or consequential 
provision, as the Lord Chancellor considers necessary or expedient in consequence of the 
cancellation: s 46(2). The Board must prepare and issue a policy statement with respect to the 
exercise of its functions under s 45: see s 49(1)(d); and PARA 281. The powers of the Board 
under ss 45, 46 are not exercisable by the Board as an approved regulator: see s 67(1); and PARA 

227 note 6. 

As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

Legal Services Act 2007 s 45(2). 

Legal Services Act 2007 s 45(3)(a). 

Legal Services Act 2007 s 45(3)(b). For the purposes of s 45(3) ‘prescribed fee’, in relation to an 

application, means the fee specified in, or determined in accordance with, rules made by the 

Board, with the consent of the Lord Chancellor: s 45(4). Such rules are non-statutory and are 

not set out in this work. Any prescribed fee so received is payable into the Consolidated Fund: 

see s 175(1)(a), (2)(b). As to the Consolidated Fund see CONSTITUTIONAL AND ADMINISTRATIVE 

LAW vol 20 (2014) PARA 480; PARLIAMENT vol 78 (2010) PARAS 1028-1031. 


бо У ск Сл 


Рага 275. Vol 65: Legal Professions 244 


9 Legal Services Act 2007 s 45(3)(c). If the Lord Chancellor decides not to make an order in 
response to a recommendation made under s 45(3) or s 45(5), the Lord Chancellor must give the 
Board notice of the decision and the reasons for it: s 45(8). The Lord Chancellor must publish a 
notice given under s 45(8): s 45(9). As to notices generally see PARA 203 note 11. 

10 Legal Services Act 2007 s 45(5). The Board may not determine that it is appropriate to cancel a 
body's designation in relation to an activity or activities unless it is satisfied that the matter 
cannot be adequately addressed by the Board exercising the powers available to it under 
ss 31-43: s 45(6). See note 9. Schedule 9 makes further provision about the making of 
recommendations under s 45(5) s 45(7), Sch 9 para 1. The Board may not make a 
recommendation under s 45(5) in respect of a body's designation as an approved regulator in 
relation to a reserved legal activity at any time when, by virtue of Sch 5 Pt 2 (protection of rights 
during a transitional period), any person is being treated as authorised by the body to carry on 
that activity: s 45(10). 


275. Notification of the approved regulator. The Legal Services Board! must 
give the approved regulator? a notice (a ‘warning notice’) accompanied by a draft 
of the proposed recommendation to cancel the designation as an approved 
regulator in relation to one or more reserved legal activities?. The Board must 
publish a copy of the warning попсе“. The approved regulator may make to the 
Board written representations and if the Board authorises it to do so, oral 
representations, about the proposed recommendation?. The:Board must consider 
any representations duly made by the approved regulator$. Where oral 
representations are duly made, the Board must prepare a report of those 
representations". 


1 As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

2 As to the meaning of ‘approved regulator’ see PARA 227. 

3 Legal Services Act 2007 Sch 9 para 2(1). The warning notice must state that the Board proposes 

to make a recommendation under s 45(5) (see PARA 274) in the form of the accompanying draft 

and state the reasons why the Board is satisfied of the matters mentioned in s 45(5)(a), (b): Sch 9 

para 2(2). As to notices generally see PARA 203 note 11. 

Legal Services Act 2007 Sch 9 para 2(3). 

Legal Services Act 2007 Sch 9 para 2(4). The Board must make rules governing the making of 

oral and written representations: Sch 9 para 2(5). Such rules are non-statutory and are not set 

out in this work. Representations under Sch 9 para 2 must be made within the period of 28 days 

beginning with the day on which the warning notice is given to the approved regulator or such 

longer period as the Board may specify in a particular case: Sch 9 para 2(6). 

6 Legal Services Act 2007 Sch 9 para 2(7). 

7 Legal Services Act 2007 Sch 9 para 2(8). Before preparing that report, the Board must give the 
approved regulator a reasonable opportunity to comment on a draft of the report and have 
regard to any comments duly made: Sch 9 para 2(9). 


м + 


276. Advice in connection with the cancellation of approval of a regulator. 
After complying with the notification requirements! the Legal Services Board? 
must give each of the persons listed below a copy of the warning notice and the 
accompanying draft, a copy of any written representations duly made by the 
approved regulator? and a notice specifying a period within which any advice4 
must be given?. Those persons are: 
(1) the Competition and Markets Authority$; 
(2) the Consumer Panel"; 
(3) the Lord Chief Justice?; and 
(4) such other persons as the Board considers it reasonable to consult in 
respect of the proposed recommendation?. 

The Board must give the approved regulator a copy of any advice duly given 
under heads (1) to (4) above!? and publish that advice together with any written 
representations duly!! made by the approved regulator and the report (if апу)!2. 
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The approved regulator and any body that represents persons authorised by 
the approved regulator to carry on activities which are reserved legal activities 
may make to the Board written representations and, if authorised to do so by the 
Board, oral representations, about the advice'?. The Board may allow any other 
person to make written or oral representations about the advice!^. Where oral 
representations are made the Board must prepare a report of those 
representations!5, 


1 Те after complying with the Legal Services Act 2007 Sch 9 para 2 (see PARA 275). 

2 As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

3 Ie written representations made under the Legal Services Act 2007 Sch 9 para 2 (see PARA 275). 
Аз to the meaning of ‘approved regulator’ see PARA 227, 

4 Те advice under the Legal Services Act 2007 Sch 9 paras 4-6. As to notices generally see PARA 
203 note 11. 

5 Legal Services Act 2007 Sch 9 para 3(1). A person (the ‘consultee’) to whom a copy of the 
warning notice is given under Sch 9 para 3(1) may, for the purposes of giving advice under Sch 9 
paras 4—7, request the approved regulator or any other person to provide the consultee with 
such additional information as may be specified by the consulte: Sch 9 para 8. 

6 Legal Services Act 2007 Sch 9 para 3(2)(a) (amended by the Enterprise and Regulatory Reform 
Act 2013 s 26(4), Sch 6 Pt 1 paras 108, 121(1), (2)). The Competition and Markets Authority 
must give the Board such advice as it thinks fit regarding whether the proposed recommendation 
should be made: Legal Services Act 2007 Sch 9 para 4(1) (amended by the Enterprise and 
Regulatory Reform Act 2013 Sch 6 Pt 1 paras 108, 121(1), (4)). In deciding what advice to give, 
the Competition and Markets Authority must, in particular, have regard to whether making an 
order under the Legal Services Act 2007 s 45 (see PARA 274) in accordance with the proposed 
recommendation would (or would be likely to) prevent, restrict or distort competition within the 
market for reserved legal services to any significant extent: Sch 9 para 4(2) (amended by the 
Enterprise and Regulatory Reform Act 2013 Sch 6 Pt 1 paras 108, 121(1), (4)). As to the 
Competition and Markets Authority see COMPETITION. As to the meaning of ‘reserved legal 
services' see PARA 352 note 1. 

7 Legal Services Act 2007 Sch 9 para 3(2)(b). The Consumer Panel must give the Board such 
advice as it thinks fit regarding whether the proposed recommendation should be made: Sch 9 
para 5(1). In deciding what advice to give, the Consumer Panel must, in particular, have regard 
to the likely impact on consumers of making an order under s 45 (see PARA 274) in accordance 
with the proposed recommendation: Sch 9 para 5(2). As to the meaning of ‘consumers’ see PARA 
202 note 8. 

8 Legal Services Act 2007 Sch 9 para 3(2)(c). The Board must give the Lord Chief Justice a copy of 
any advice duly given under Sch 9 paras 4-6 and a notice specifying a period within which 
advice under Sch 9 para 7 must be given: Sch 9 para 7(1). The Lord Chief Justice must then give 
such advice as the Lord Chief Justice thinks fit in respect of the proposed recommendation: 
Sch 9 para 7(2). In deciding what advice to give, the Lord Chief Justice must, in particular, have 
regard to the likely impact on the courts in England and Wales of making an order under s 45 
(see PARA 274) in accordance with the proposed recommendation: Sch 9 para 7(3). As to the 
meaning of ‘court’ see PARA 202 note 13. 

2 Legal Services Act 2007 Sch 9 para 3(2)(d). For the purposes of Sch 9, in relation to a proposed 
recommendation, ‘selected consultee’ means a person within Sch 9 para 3(2)(d): Sch 9 para 3(3). 
A selected consultee may give the Board such advice as the selected consultee thinks fit in respect 
of the proposed recommendation: Sch 9 para 6. 

10 Ie under the Legal Services Act 2007 Sch 9 paras 4-7. 

11 Ie representations made under the Legal Services Act 2007 Sch 9 para 2. (see PARA 275). 

12 Legal Services Act 2007 Sch 9 para 9(1). 

13 Legal Services Act 2007 Sch 9 para 9(2), (3). As to the meaning of ‘reserved legal activities’ see 
PARA 352. Representations under Sch 9 para 9 must be made within the period of 28 days 
beginning with the day on which the representations and advice are published, or such longer 
period as the Board may specify in a particular case: Sch 9 para 9(6). The Board may make rules 
governing the making to the Board of written or oral representations: Sch 9 para 9(5). The rules 
are non-statutory and are not set out in this work. 

14 Legal Services Act 2007 Sch 9 para 9(4). 

15 Legal Services Act 2007 Sch 9 para 9(7). Before preparing that report, the Board must give each 
person who made oral representations a reasonable opportunity to comment on a draft of the 
report of those representations and have regard to any comments duly made: Sch 9 para 9(8). 


Para 277. Vol 65: Legal Professions 246 


The Board must, as soon as reasonably practicable after the end of the period within which 
representations under Sch 9 para 9 may be made, publish any written representations duly made 
and the report (if any) prepared under Sch 9 para 9(7): Sch 9 para 9(9). Nothing in Sch 9 para 9 
operates to prevent a person who gives advice under Sch 9 paras 4-7 from publishing that 
advice or to prevent a person who makes representations under Sch 9 para 2 (see PARA 406) or 
Sch 9 para 9 from publishing those representations: Sch 9 para 10(1). A person (the ‘publisher’) 
publishing any such material (whether under Sch 9 para 9 or otherwise) must, so far as 
practicable, exclude any matter which relates to the private affairs of a particular individual the 
publication of which, in the opinion of the publisher, would or might seriously and prejudicially 
affect the interests of that individual: Sch 9 para 10(2). 


277. Decision as to the cancellation of approval of a regulator. After 
considering any advice duly given!, any representations duly made? and any 
other information which the Legal Services Board? considers relevant, the Board 
must decide whether to make the proposed recommendation^. The Board must 
give notice of its decision (the ‘decision notice’) to the approved regulator? and to 
the Lord Chancellor$. The Board must publish the decision notice". 


1 Te any advice given under the Legal Services Act 2007 Sch 9 paras 4-7 (see РАКА 276). 

2 [е any representations made under the Legal Services Act 2007 Sch 9 para 2 (see PARA 275) ог 

Sch 9 para 9 (see PARA 276). m TN 

As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

Legal Services Act 2007 Sch 9 para 11(1). 

As to the meaning of ‘approved regulator’ see PARA 227. As to notices generally see PARA 203 

note 11. 

6 Legal| Services Act 2007 Sch 9 para 11(2). If the Board decides to make the proposed 
recommendation, the decision notice must contain the recommendation and state why the Board 
is satisfied of the matters mentioned in s 45(5)(a), (b) (see PARA 274): Sch 9 para 11(3). As to the 
Lord Chancellor see PARA 201 note 1. 

7 Legal Services Act 2007 Sch 9 para 11(4). 
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278. Transfer arrangements. Where a body (the ‘former regulator’) has its 
designation in relation to one or more reserved legal activities cancelled by order! 
the Lord Chancellor? may by order make transfer arrangements?. The transfer 
arrangements: 

(1) must make such provision as is necessary to ensure that, where a person 
is treated under those arrangements as being authorised to carry on a 
protected activity by the new regulator, that person is subject to the 
regulatory arrangements of the new regulator’; 

(2) may make provision requiring amounts held by the former regulator 
which represent amounts paid to it by way of practising fees? by the 
persons to whom the transfer arrangements apply (or a part of the 
amounts so held) to be paid to the new regulator and treated as if they 
were amounts paid by those persons by way of practising fees to the 
new regulator$. 


1 Ie cancelled by order under the Legal Services Act 2007 s 45 (see РАКА 274). As to the meaning 
of ‘reserved legal activities’ see РАКА 352. Where the Legal Services Board has its designation as 
an approved regulator cancelled in relation to one or more reserved legal activities s 46 (other 
than s 46(4)(b)) applies: see s 65(1), (2); and PARA 236. 

As to the Lord Chancellor see PARA 201 note 1. 

Legal Services Act 2007 s 46(1), (3). ‘Transfer arrangements’ are arrangements in accordance 
with which each person authorised by the former regulator who consents to the arrangements is, 
from the time the cancellation takes effect, treated as being authorised to carry on each 
protected activity by either (1) a relevant approved regulator, in relation to the protected activity, 
who consents to the transfer arrangements; or (2) the Board acting in its capacity as a relevant 
approved regulator in relation to the protected activity by virtue of an order made under s 62: 
s 46(4). The Lord Chancellor may make an order under s 46 only if the Board has made a 
recommendation in accordance with s 47 and the order is in the same form as, or in a form 
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which is not materially different from, the draft order annexed to that recommendation: s 46(7). 
A person is ‘authorised by the former regulator’ if immediately before the time the cancellation 
takes effect the person is authorised by the former regulator (other than by virtue of a licence 
under Pt 5) to carry on an activity which is a reserved legal activity to which the cancellation 
relates and in relation to that person the activity which that person is authorised to carry on is 
a ‘protected activity’ and ‘new regulator’ means the approved regulator within s 46(4)(a) or 
s 46(4)(b): s 46(8). As to the meaning of 'approved regulator’ see PARA 227. 

4 Legal Services Act 2007 s 46(5)(a). Section 46(5)(a) is subject to any transitional provision 
which may be made by the transfer arrangements, including provision modifying the regulatory 
arrangements of the new regulator as they apply to persons to whom the transfer arrangements 
apply: s 46(6). As to the meaning of ‘regulatory arrangements' see PARA 246. 

5. For this purpose ‘practising fee’, in relation to an approved regulator, means a fee payable by a 
person under the approved regulator's regulatory arrangements in circumstances where the 
payment of the fee is a condition which must be satisfied for that person to be authorised by the 
approved regulator to carry on one or more activities which are reserved legal activities: Legal 
Services Act 2007 s 46(9). However, ‘practising fee’ does not include a fee payable by a licensed 
body to its licensing authority under licensing rules: s 46(10). As to the meaning of ‘licensing 
authority’ see PARA 1051; and as to licensing authorities generally see PARA 1051 et seq. As to 
the meaning of ‘licensing rules’ see PARA 1071; and as to licensing rules generally see PARA 1071 
et seq. 

6 Legal Services Act 2007 s 46(5)(b). 


279. Board's power to recommend order for transfer arrangements. The 
Legal Services Board! may recommend to the Lord Chancellor? that the 
Lord Chancellor make an order making transfer arrangements? in the form of a 
draft order prepared by the Board and annexed го the recommendation?. Before 
making such a recommendation the Board must publish a draft of the proposed 
recommendation and the proposed draft order?. The draft must be accompanied 
by a notice which states that representations about the proposals may be made to 
the Board within a specified period. Before making the recommendation the 
Board must have regard to any representations duly made’. 


1 As to the Legal Services Board see the Legal Services Act 2007 s 2; and РАКА 203 et seq. 

2 Аз to the Lord Chancellor see РАКА 201 note 1. 

3 Ie make an order under the Legal Services Act 2007 s 46 (see PARA 278). Where the Legal 
Services Board has its designation as an approved regulator cancelled in relation to one or more 
reserved legal activities s 47 applies: see s 65(1), (2); and PARA 236. 

4 Legal Services Act 2007 s 47(1). The powers of the Board under s 47 are not exercisable by the 
Board as an approved regulator: see $ 67(1); and PARA 227 note 6. As to the meaning of 
‘approved regulator’ see PARA 227. 


5 Legal Services Act 2007 s 47(2). If the draft order to be annexed to the recommendation differs 
from the proposed draft in a way which in the opinion of the Board is material, the Board must, 
before making the recommendation, publish the draft order along with a statement detailing the 
changes made and the reasons for those changes: s 47(5). 

6 Legal Services Act 2007 s 47(3). As to notices generally see PARA 203 note 11. 


7 Legal Services Act 2007 s 47(4). 


280. Powers of entry in relation to cancellation of designation. Where a body 
(the ‘former regulator’) has its designation in relation to one or more reserved 
legal activities! cancelled by order? the Legal Services Board? may request the 
former regulator to provide assistance to the new regulator and the Board, for 
the purpose of continuing regulation?. On an application by a person appointed 
by the Board to act on its behalf, a judge of the High Court, Circuit judge or 
justice of the peace may issue a warrant authorising that person to enter and 
search the premises of the former regulator and take possession of any written or 
electronic records found on the premises. A person so authorised may, for the 
purpose of continuing regulation, take copies of written or electronic records 
found on a search carried out by virtue of the warrant". The judge or justice of 
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the peace may not issue the warrant unless satisfied that its issue is necessary or 
desirable for the purpose of continuing regulation?. 


~ ошого нъ 
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As to the meaning of ‘reserved legal activities’ see PARA 352. 

Ie by order under the Legal Services Act 2007 s 45 (see PARA 274). 

As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

As to the meaning of ‘new regulator’ see the Legal Services Act 2007 s 46; and РАКА 278 
(definition applied by s 48(10)). 

Legal Services Act 2007 s 48(1), (2). ‘The purpose of continuing regulation’ means the purpose 
of enabling persons authorised by the former regulator to continue to be authorised and 
regulated in relation to the protected activity: s 48(10). The powers of the Board under s 48 are 
not exercisable by the Board as an approved regulator: see s 67(1); and PARA 227 note 6. As to 
the meaning of ‘approved regulator’ see РАКА 227. 

Legal Services Act 2007 s 48(3). The Board must make rules as to the persons it may appoint for 
the purposes of s 48(3): s 48(9). Such rules are non-statutory and are not set out in this work. 
Legal Services Act 2007 s 48(4). 

Legal Services Act 2007 s 48(5). The Lord Chancellor must make regulations: 

(1) specifying further matters which a judge or justice of the peace must be satisfied of, or 
matters which a judge or justice of the peace must have regard to, before issuing a 
warrant (s 48(6)(a)); and 

(2) regulating the exercise of a power conferred by a warrant issued under s 48(3) or by 
s 48(4) (whether by restricting the circumstances in whichraqpower may be exercised, by 
specifying conditions to be complied with in the exercise of a power, or otherwise) 
(s 48(6)(b)). 

Regulations under s 48(6)(b) must in particular make provision as to circumstances in which 
written or electronic records of which a person has taken possession by virtue of a warrant 
issued under s 48(3) may be copied or must be returned: s 48(7). 

But the Lord Chancellor may not make regulations under s 48(6) unless they are made in 
accordance with a recommendation made by the Board or the Lord Chancellor has consulted 
the Board about the making of the regulations: s 48(8). 

At the date at which this volume states the law no such regulations had been made. As to the 
Lord Chancellor see PARA 201 note 1. 


(ix) Policy Statements 


281. Issuing of policy statements. The Legal Services Board! must prepare 
and issue a statement of policy? with respect to the exercise of its functions in 
relation to: 


(1) performance targets and monitoring’; 

(2)  directions*; 

(3) public censure’; 

(4) financial penalties$; 

(5) intervention directions’; 

(6) the cancellation of designation as approved regulator; 

(7) the cancellation of designation as licensing authority by order’. 

The Board may prepare and issue a statement of policy with respect to any 


other matter!?. In preparing a statement of policy, the Board must have regard to 


the principle that its principal role is the oversight of approved regulators!!. In 
exercising or deciding whether to exercise any of its functions the Board must 


have regard to any relevant policy statement published"? 


1 
2 


As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 
The statement of policy prepared under the Legal Services Act 2007 s 49(1) must: 
(1) take account of the desirability of resolving informally matters which arise between the 
Board and an approved regulator (s 49(4)(a)); and 
(2) specify how, in exercising its functions as mentioned in heads (1)-(7) in the text the 
Board will comply with the requirements of s 3(3) (regulatory activities to be 
proportionate, consistent and targeted only at cases in which action is needed, etc) (see 
PARA 211) (s 49(4)(b)), 
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and, in preparing that statement, the Board must have regard to the principle that the Board 
should not exercise any of those functions by reason of an act or omission of an approved 
regulator unless the act or omission was unreasonable: s 49(4). 

The Board may at any time alter or replace any statement issued under s 49: s 49(6). If a 
statement is altered or replaced, the Board must issue the altered or replacement statement: 
s 49(7). The Board must publish a statement issued under s 49 and may make a reasonable 
charge for providing a person with a copy of a statement: s 49(9), (10). Any sum so received is 
payable into the Consolidated Fund: see s 175(1)(c). As to the Consolidated Fund see 
CONSTITUTIONAL AND ADMINISTRATIVE LAW vol 20 (2014) PARA 480; PARLIAMENT vol 78 
(2010) PARAS 1028-1031. As to the procedure for the issuing of a policy statement see s 50; and 
PARA 282. As to the meaning of 'approved regulator' see PARA 227. 

3 Legal Services Act 2007 s 49(1)(a). As to performance targets and monitoring see s 31; and PARA 

256. The powers of the Board under s 49 are not exercisable by the Board as an approved 

regulator: see s 67(1); and PARA 227 note 6. 

Legal Services Act 2007 s 49(1)(b). As to directions see s 32; and PARA 257. 

Legal Services Act 2007 s 49(1)(c). As to public censure see s 35; and PARA 262. 

Legal Services Act 2007 s 49(1)(d). As to financial penalties see s 37; and PARA 263. The Board's 

policy in determining what the amount of a penalty under s 37 should be must include having 

regard to the seriousness of the failure in question and the extent to which it was deliberate or 

reckless: s 49(5). 

7 Legal Services Act 2007 s 49(1)(e). As to intervention directions see s 41; and PARA 266. 

8 Legal Services Act 2007 s 49(1)(f). As to the cancellation of the designation as an approved 
regulator see s 45; and PARA 274. 

9 Legal Services Act 2007 s 49(1)(g). As to the cancellation of the designation as a licensing 
authority by order see s 76; and PARAS 1059-1061. As to the meaning of ‘licensing authority’ see 
PARA 1051; and as to licensing authorities generally see PARA 1051 et seq. 

10 Legal Services Act 2007 s 49(2). 

11 Legal Services Act 2007 s 49(3). - 

12 Legal Services Act 2007 s 49(8). 
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282. Procedure for the issuing of policy statements. Before issuing a policy 
statement!, the Legal Services Board? must publish a draft of the proposed 
statement?. The draft must be accompanied by a notice which states that 
representations about the proposals may be made to the Board within a specified 
period*. Before issuing the statement, the Board must have regard to any 
representations duly made’. If the statement differs from the draft published$ in a 
way which is, in the opinion of the Board, material, the Board must publish 
details of the differences". 


1 Теа statement under the Legal Services Act 2007 s 49 (see PARA 281). 

2 As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

3 Legal Services Act 2007 s 50(1). The Board may make a reasonable charge for providing a 
person with a copy of a draft published under s 50(1): $ 50(5). Any sum so received is payable 
into the Consolidated Fund: see s 175(1)(c). As to the Consolidated Fund see CONSTITUTIONAL 
AND ADMINISTRATIVE LAW vol 20 (2014) PARA 480; PARLIAMENT vol 78 (2010) PARAS 
1028-1031. The powers of the Board under s 50 are not exercisable by the Board as an 
approved regulator: see s 67(1); and PARA 227 note 6. As to the meaning of ‘approved regulator’ 
see PARA 227. 

Legal Services Act 2007 s 50(2). As to notices generally see PARA 203 note 11. 

Legal Services Act 2007 s 50(3). 

Ie the draft published under the Legal Services Act 2007 s 50(1). 

Legal Services Act 2007 s 50(4). 


мм 


(x) Practising Fees 


283. Practising fees. Ап approved regulator! may only apply amounts raised 
by practising fees? for one or more of the permitted purposes?. The Legal 
Services Board* must make rules specifying the permitted purposes?. 

Those rules must, in particular, provide that the following are permitted 
purposes: 
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(1) the regulation, accreditation, education and training of relevant 
authorised persons and those wishing to become such persons, including 
the maintaining and raising of their professional standards and the 
giving of practical support and advice about practice management, in 
relation to practices carried on by such persons$; 


(2) the payment of a levy imposed’ on the approved regulator’; 

(3) the participation by the approved regulator in law reform and the 
legislative process?; 

(4) the provision by relevant authorised persons, and those wishing to 
become relevant authorised persons, of reserved legal services, 
immigration advice or immigration services to the public free of 
charge!; 

(5) the promotion of the protection by law of human rights and 
fundamental freedoms!!; 


(6) the promotion of relations between the approved regulator and relevant 
national or international bodies, governments or the legal professions of 
other jurisdictions". е C 

A practising fee is payable under the regulatory arrangements of an approved 


regulator only if the Board has approved the level of the Ёее!?. 
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As to the meaning of ‘approved regulator’ see PARA 227. 


For this purpose ‘practising fee’, in relation to an approved regulator, means a fee payable by a 
person under the approved regulator’s regulatory arrangements in circumstances where the 
payment of the fee is a condition which must be satisfied for that person to be authorised by the 
approved regulator to carry on one or more activities which are reserved legal activities: Legal 
Services Act 2007 s 51(1). As to the meaning of ‘regulatory arrangements’ see PARA 246. As to 
the meaning of ‘reserved legal activities’ see PARA 352. The powers of the Board under s 51 are 
not exercisable by the Board as an approved regulator: see s 67(1); and PARA 227 note 6. 


Legal Services Act 2007 s 51(2). Е 
As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 


Legal Services Act 2007 s 51(3). Such rules are non-statutory and are not set out in this work. 


Legal Services Act 2007 s 51(4)(a). For the purposes of s 51 ‘relevant authorised persons’, in 
relation to an approved regulator, means persons who are authorised by the approved regulator 
to carry on activities which are reserved legal activities: s 51(8). 

Ie a levy imposed under the Legal Services Act 2007 s 173 (see PARA 216). 


Legal Services Act 2007 s 51(4)(b). 


Legal Services Act 2007 s 51(4)(c). 
Legal Services Act 2007 s S1(4)(d). As to the meaning of ‘reserved legal services’ see PARA 352 
note 1. 


Legal Services Act 2007 s 51(4)(е). 
Legal Services Act 2007 s 51(4)(f). 


Legal Services Act 2007 s 51(5). The Board must make rules containing provision: 
(1) about the form and manner in which applications for approval for the purposes of 
s 51(S) must be made and the material which must accompany such applications 
(s 51(6)(а)); 
(2) requiring applicants to have consulted such persons as may be prescribed by the rules in 
such manner as may be so prescribed before such an application is made (s 51(6)(b)); 
(3) about the procedures and criteria that will be applied by the Board when determining 
whether to approve the level of a fee for the purposes of s 51(5) (s 51(6)(c)). 
Rules under head (3) above must, in particular, contain: 
(a) provision requiring the Board, before it determines an application for approval of the 
level of a fee, to consult such persons as it considers appropriate about the impact of 
the proposed fee on persons providing non-commercial legal services (s 51(7)(a)); 
(b) provision about the time limit for the determining of an application (s 51(7)(b)). 
As to the meaning of ‘non-commercial legal services’ see PARA 205 note 23. 
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284. Requirement to make provision preventing regulatory conflict. The 
regulatory arrangements of an approved regulator! must make such provision as 
is reasonably practicable to prevent regulatory conflicts? 

Where a body is authorised by an approved regulator (the ‘entity regulator’) 
to carry on an activity which is a reserved legal activity? the following applies’. If 
a conflict arises between: 

(1) a requirement of the regulatory arrangements of the entity regulator, in 
relation to the body authorised by the entity regulator or an employee 
or manager of the body (an ‘entity requirement)’; and 

(2) а requirement of the regulatory arrangements of another approved 
regulator in relation to an employee or manager of the body who is 
authorised by it to carry on a reserved legal activity (an ‘individual 
requirement')6, 

the entity requirement prevails over the individual requirement". 


1 As to the meaning of ‘regulatory arrangements’ see PARA 246. As to the meaning of ‘approved 
regulator’ see PARA 227. 

2 Legal Services Act 2007 s 52(1). For the purposes of s 52 and 5 53 (see PARA 285), a regulatory 

conflict is a conflict between a requirement of the approved regulator's regulatory arrangements 

and a requirement of the regulatory arrangements of another approved regulator: s 52(2). 

Sections 52-54 also apply in relation to the Legal Services Board in its capacity as a licensing 

authority and its licensing rules: see s 103(1); and PARA 1051. As to the meaning of ‘licensing 

rules’ see PARA 1071; and as to licensing rules generally see PARA 1071 et seq. 

As to the meaning of ‘reserved legal activity’ see PARA 352. 

Legal Services Act 2007 s 52(3). 

Legal Services Act 2007 s 52(4)(a). As to the meaning of ‘manager’ see PARA 238 note 16. 

Legal Services Act 2007 s 52(4)(b). 

Legal Services Act 2007 s 52(4). 
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285. Applications by another approved regulator relating to regulatory 
conflict. If an approved regulator (the ‘applicant regulator’) considers that the 
regulatory arrangements' of another approved regulator (the ‘conflicting 
regulator’) do not make appropriate provision to prevent a regulatory conflict? 
the applicant regulator may make an application to the Legal Services Board? for 
the Board to exercise its powers^ to direct the conflicting regulator: 
(1) to take steps to modify, in such manner as may be specified in the 
direction, the provision made by its regulatory arrangements to prevent 
a regulatory conflict with the applicant regulator’; or 

(2) if its regulatory arrangements do not make any such provision, to make 
such provision as may be specified in the direction to prevent such a 
conflict$. 

Where an application is made the Board must give the applicant regulator and 
the conflicting regulator an opportunity to make representations and may 
consult any persons it considers appropriate". The Board must consider whether 
or not to give a warning notice? in response to the application’. 


1 As го the meaning of ‘regulatory arrangements’ see PARA 246. As to the meaning of ‘approved 
regulator’ see PARA 227. An approved regulator must consider any request made by an affected 
person for the approved regulator to reconsider the provision made by its regulatory 
arrangements to prevent a regulatory conflict with another approved regulator or for the 
approved regulator to make an application under the Legal Services Act 2007 s 53: $ 53(3). 
‘Affected person’, in relation to an approved regulator, means: 

(1) а person authorised by the approved regulator to carry on a reserved legal activity 
(s 53(4)(а)); 
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(2) an employee or manager of such a person (s 53(4)(b)). 
As to the meaning of ‘manager’ see PARA 238 note 16. 

As to the meaning of ‘regulatory conflict’ see PARA 284 note 2. 

As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

References in s 53 to an approved regulator do not include the Board in its capacity as an 

approved regulator: s 67(2). 

4 Дейв powers under the Legal Services Act 2007 s 32 (see РАКА 257). 

S Legal Services Act 2007 s 53(1), (2)(a). Sections 52-54 also apply in relation to the Legal 

Services Board in its capacity as a licensing authority and its licensing rules: see s 103(1); and 

PARA 1051. 

Legal Services Act 2007 s 53(1), (2)(b). 

Legal Services Act 2007 s 53(5). As to the application of s 53(5)-(8) in relation to an application 

to the Legal Services Board as an approved regulator see s 68(10); and PARA 240. 

8 For the purposes of the Legal Services Act 2007 s 53 ‘warning notice’ means a notice given 
under Sch 7 para 2(1) (see PARA 258): s 53(9). The Board must make that decision before the 
end of the period of six months beginning with the day on which the application is received by 
it: s 53(7). The Board must give notice of its decision, and the reasons for it, to the applicant 
regulator and the conflicting regulator: s 53(8). Аз to notices generally see PARA 203 note 11. 

9 Legal Services Act 2007 s 53(6). 
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286. Regulatory conflict with other regulatory regimes. The regulatory 
arrangements of an approved regulator! must make such provision as is 
reasonably practicable and, in all the circumstances, appropriate: 
(1) to prevent external regulatory conflicts?; 
(2) to provide for the resolution of any external regulatory conflicts which 
arise?; and 
(3) to prevent unnecessary duplication of regulatory provisions made by ап 
external regulatory боду“. 


1 As to the meaning of ‘regulatory arrangements’ see PARA 246. As го the meaning of ‘approved 
regulator' see PARA 227. 

2 Тера! Services Act 2007 s 54(1)(a). For the purposes of s 54, an external regulatory conflict is a 
conflict between a requirement of the regulatory arrangements of the approved regulator and a 
requirement of any regulatory provision made Бу an external regulatory body: 5 $4(2). For the 
purposes of s 54 ‘external regulatory body’ means a person (other than an approved regulator) 
who exercises regulatory functions in relation to a particular description of persons with a view 
to ensuring compliance with rules (whether statutory or non-statutory) by those persons: 
s 54(3). Sections 52-54 also apply in relation to the Legal Services Board in its capacity as a 
licensing authority and its licensing rules: see s 103(1); and PARA 1051. 

3 Legal Services Act 2007 s 54(1)(b). Regulatory arrangements made for the purposes of 
s 54(1)(b) may, with the consent of the Legal Services Board, provide for the Board to exercise 
functions in connection with the resolution of conflicts: s 54(4). As to the Legal Services Board 
see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

4 Тера! Services Act 2007 s 54(1)(с). 


(xii) Competition 


287. Reports by the Competition and Markets Authority. If the Competition 
and Markets Authority is of the opinion that the regulatory arrangements of an 
approved regulator! (or any part of them) prevent, restrict or distort competition 
within the market for reserved legal services? to any significant extent, or are 
likely to do so, the Competition and Markets Authority may prepare a report to 
that effec?. Such a report must state what, in the Competition and Markets 
Authority's opinion, is the effect or likely effect on competition of the regulatory 
arrangements or part of them to which the report relates*. The report may also 
contain recommendations as to the action which the Legal Services Board? 
should take for the purpose of ensuring that the regulatory arrangements of the 
approved regulator do not prevent, restrict or distort competition®. 
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Where the Competition and Markets Authority makes a report it must give a 
copy of the report to the Board, the Consumer Panel’ and the approved regulator 
and publish the report?. 

However before publishing the report the Competition and Markets 
Authority must, so far as practicable, exclude any matter which relates to the 
private affairs of a particular individual the publication of which, in the opinion 
of the Competition and Markets Authority, would or might seriously and 
prejudicially affect the interests of that individual?. 


1 As to the meaning of ‘regulatory arrangements’ see PARA 246. As to the meaning of 'approved 

~ regulator’ see PARA 227. Аз to the Competition and Markets Authority see COMPETITION. 

2 Asto the meaning of ‘reserved legal services’ see PARA 352 note 1. 

3 Legal Services Act 2007 s 57(1) (amended by the Enterprise and Regulatory Reform Act 2013 
s 26(4), Sch 6 Pt 1 paras 108, 109(1), (2)). The Competition and Markets Authority may 
exercise any of the powers conferred on it by the Enterprise Act 2002 s 174(3)-(5) (investigation 
powers (see COMPETITION vol 18 (2009) PARA 314)) for the purpose of assisting it in exercising 
its functions under the Legal Services Act 2007 s 57: s 57(5) (amended by the Enterprise and 
Regulatory Reform Act 2013 Sch 6 Pt 1 paras 108, 109(1), (4)). For the purposes of the law of 
defamation, absolute privilege attaches to any report of the Competition and Markets Authority 
under the Legal Services Act 2007 s 57: s 57(6) (amended by the Enterprise and Regulatory 
Reform Act 2013 Sch 6 Pt 1 paras 108, 109(1), (4)). 

4 Legal Services Act 2007 s 57(2)(a) (amended by the Enterprise and Regulatory Reform Act 2013 
Sch 6 Pt 1 paras 108, 109(1), (3)). 

5 Аз to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

Section 57 does not apply to the Board in its capacity as an approved regulator: see s 67(3); and 

PARA 227 note 6. um 

Legal Services Act 2007 s 57(2)(b). 

As to the Consumer Panel see PARAS 223-226. 

Legal Services Act 2007 s 57(3) (amended by the Enterprise and Regulatory Reform Act 2013 

Sch 6 Pt 1 paras 108, 109(1), (4)). 

9 Legal Services Act 2007 s 57(4) (amended by the Enterprise and Regulatory Reform Act 2013 

Sch 6 Pt 1 paras 108, 109(1), (4)). 
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288. The Legal Services Board's response to the report of the Competition and 
Markets Authority. Where a report is made by the Competition and Markets 
Authority! in respect of an approved regulator? the Legal Services Board? must 
allow the approved regulator a period of 28 days beginning with the day on 
which the copy of the report is given to the approved regulator or such longer 
period as the Board may specify in a particular case, to make representations to 
Ше Board about the Competition and Markets Authority's герогі*. The 
Consumer Panel? may give the Board such advice as the Consumer Panel thinks 
fit regarding the Competition and Markets Authority’s report®. 


1 Те under the Legal Services Act 2007 s 57 (see PARA 287). As to the Competition and Markets 
Authority see COMPETITION. 

2 Аз to the meaning of ‘approved regulator’ see PARA 227. 

3 As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 
Section 58 does not apply to the Board in its capacity as an approved regulator: see s 67(3); and 
PARA 227 note 6. 

4 Legal Services Act 2007 s 58(1), (2) (s 58(1), (2) amended by the Enterprise and Regulatory 
Reform Act 2013 s 26(4), Sch 6 Pt 1 paras 108, 110(1), (2), (3). Having considered any 
representations so made and any advice given under the Legal Services Act 2007 s 58(3) (see the 
text and notes 5, 6), the Board must notify the Competition and Markets Authority of the action 
(if any) it proposes to take in response to the report: s 58(4) (amended by the Enterprise and 
Regulatory Reform Act 2013 Sch 6 Pt 1 paras 108, 110(1), (4)). 

5 As to the Consumer Panel see PARAS 223-226. 

6 Legal Services Act 2007 s 58(3) (amended by the Enterprise and Regulatory Reform Act 2013 
Sch 6 Pt 1 paras 108, 110(1), (3)). 
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289. Directions by the Lord Chancellor. The Lord Chancellor! may direct the 
Legal Services Board? to take such action as the Lord Chancellor considers 
appropriate in connection with any matter raised in a report? made by the 
Competition and Markets Authority*. However before giving such a direction 
the Lord Chancellor must consider any report from the Competition and 
Markets Authority? on that matter$. 

When exercising the power to give a direction the Lord Chancellor must 
ensure that the action stated is action which the Board has power to take and, so 
far as reasonably possible, that the action stated in any direction is compatible 
with the functions conferred, and obligations imposed, on the Board by or under 
the Legal Services Act 20077. 


1 As to the Lord Chancellor see PARA 201 note 1. 

2 А to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

Section 61 does not apply to the Board in its capacity as an approved regulator: see s 67(3); and 

PARA 227 note 6. As to the meaning of ‘approved regulator’ see РАКА 227. 

Ie a report under the Legal Services Act 2007 s 57 (see PARA 287). 

4 Legal Services Act 2007 s 61(1) (amended by the Enterprise and Regulatory Reform Act 2013 
s 26(4), Sch 6 Pt 1 paras 108, 113(1), (2)). The Lord Chancellor must publish a direction given 
under the Legal Services Act 2007 s 61: s 61(4). As to the Competitign and Markets Authority 
зее COMPETITION. : 

5 Теа report under the Legal Services Act 2007 s 60 (see PARA 291). 

6 Legal Services Act 2007 s 61(2) (amended by the Enterprise and Regulatory Reform Act 2013 
Sch 6 Pt 1 paras 108, 113(1), (3)). 

7 Legal Services Act 2007 s 61(3). 
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290. Referral of report of the Competition and Markets Authority by the 
Lord Chancellor. Where the Competition and Markets Authority is satisfied 
that the Legal Services Board! has failed to give full and proper consideration to 
a report? made by the Competition and Markets Authority, in respect of an 
approved regulator the Competition and Markets Authority may give a copy of 
its report to the Lord Chancellor’. 

On receiving the report the Lord Chancellor must make a reference to the 
chair of the Competition and Markets Authority for the constitution of a group’, 
for the purpose of advising the Lord Chancellor on what action (if any) should 
be taken? by the Lord Chancellor$. 


1 As to the Lega! Services Board see the Legal Services Act 2007 s 2; and РАКА 203 et seq. Аз to 
the Competition and Markets Authority see COMPETITION. Section 59 does not apply to the 
Board in its capacity as an approved regulator: see s 67(3); and PARA 227 note 6. As to the 
meaning of ‘approved regulator’ see PARA 227. 

2 Теа report under the Legal Services Act 2007 s 57 (see PARA 287). 

3 Legal Services Act 2007 s 59(1), (2) (s 59(1), (2) amended by the Enterprise and Regulatory 

Reform Act 2013 s 26(4), Sch 6 Pt 1 paras 108, 111(1), (2)). The Competition and Markets 

Authority must notify the Board and the approved regulator if it gives a copy of its report to the 

Lord Chancellor: Legal Services Act 2007 s 59(3) (amended by the Enterprise and Regulatory 

Reform Act 2013 Sch 6 Pt 1 paras 108, 111(1), (2)). As to the Lord Chancellor see PARA 201 

note 1. 

Ie a group under the Enterprise and Regulatory Reform Act 2013 Sch 4. 

Ie action under the Legal Services Act 2007 s 61 (see PARA 289). 

Legal Services Act 2007 s 59(4) (amended by the Enterprise and Regulatory Reform Act 2013 

Sch 6 Pt 1 paras 108, 111(1), (3)). Where a reference is made to the chair of the Competition 

and Markets Authority under the Legal Services Act 2007 s 59 for the constitution of a group, 

the functions of the Competition and Markets Authority under s 60 (see PARA 291), in relation 
to the matter concerned, are to be carried out on behalf of the Competition and Markets 

Authority by the group so constituted (including functions under the Enterprise Act 2002 

ss 109-115, as applied by the Legal Services Act 2007 s 60(9)): s 59(5) (added by the Enterprise 

and Regulatory Reform Act 2013 Sch 6 Pt 1 paras 108, 111(1), (4)). 
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291. Duties of the Competition and Markets Authority following a reference 
by the Lord Chancellor. Where the Lord Chancellor! makes a reference to the 
Competition and Markets Authority? the Authority must investigate the 
matter". The Competition and Markets Authority must then make а report on 
the matter unless it considers that, as a result of any change of circumstances, no 
useful purpose would be served by a report^. If the Competition and Markets 
Authority consequently decides not to make a report, it must make a statement 
setting out the change of circumstances which resulted in that decision?. 

А report made under the above provisions must state the Competition and 
Markets Authority's conclusion as to whether any of the matters which is the 
subject of the report has or is likely to have the effect of preventing, restricting or 
distorting competition within the market for reserved legal services to a 
significant extent". A report stating the Competition and Markets Authority's 
conclusion that there is, or is likely to be, such an effect must also state whether 
or not the Authority considers that that effect is justified and, if it states that the 
Authority considers that it is not justified, state its conclusion as to what action, 
if any, ought to be taken by the Legal Services Board’, 

А report under the above provisions must also contain such an account of the 
Competition and Markets Authority's reasons for its conclusions as is expedient, 
in the opinion of the Authority, for facilitating proper understanding of them?. 


1 As to the Lord Chancellor see PARA 201 note 1. 

2 Те under the Legal Services Act 2007 s 59 (see PARA 290). As to the Competition and Markets 
Authority see COMPETITION. ^^^ > 

3 Legal Services Act 2007 s 60(1) (amended by the Enterprise and Regulatory Reform Act 2013 
s 26(4), Sch 6 Pt 1 paras 108, 112(1), (2)). The Legal Services Act 2007 s 60 does not apply to 
the Board in its capacity as an approved regulator: see s 67(3); and PARA 227 note 6. As to the 
meaning of 'approved regulator! see PARA 227. 

4 Legal Services Act 2007 s 60(2) (amended by the Enterprise and Regulatory Reform Act 2013 
Sch 6 Pt 1 paras 108, 112(1), (3)). The Competition and Markets Authority must comply with 
the Legal Services Act 2007 s 60(2) or s 60(3) within the period of three months beginning with 
the day on which the reference in question is made to the chair of the CMA under s 59 (see PARA 
290): s 60(4) (amended by the Enterprise and Regulatory Reform Act 2013 Sch 6 Pt 1 
paras 108, 112(1), (5)). If the Competition and Markets Authority makes a report or a 
statement under the Legal Services Act 2007 s 60 it must give a copy to the Lord Chancellor, the 
Board, the Consumer Panel and the approved regulator to which the report made by the 
Competition and Markets Authority under s 57 (see PARA 287) relates and publish the report or 
statement: s 60(10) (amended by the Enterprise and Regulatory Reform Act 2013 Sch 6 Pt 1 
paras 108, 112(1), (11)). 

5 Legal Services Act 2007 s 60(3) (amended by the Enterprise and Regulatory Reform Act 2013 

Sch 6 Pt 1 paras 108, 112(1), (4)). The Enterprise Act 2002 ss 109-115 (investigation powers) 

(see COMPETITION vol 18 (2009) PARAS 259-264) apply, with some modifications, in relation to 

an investigation under the Legal Services Act 2007 s 60 as they apply in relation to an 

investigation made on a reference made to the Competition and Markets Authority under the 

Enterprise Act 2002 Pt 3 (mergers): see the Legal Services Act 2007 s 60(9) (amended by the 

Enterprise and Regulatory Reform Act 2013 Sch 6 Pt 1 paras 108, 112(1), (10)). 

As to the meaning of ‘reserved legal services’ see РАКА 352 note 1. 

Legal Services Act 2007 s 60(5) (amended by the Enterprise and Regulatory Reform Act 2013 

Sch 6 Pt 1 paras 108, 112(1), (6)). 

8 Legal Services Act 2007 s 60(6) (amended by the Enterprise and Regulatory Reform Act 2013 
Sch 6 Pt 1 paras 108, 112(1), (7)). As to the Legal Services Board see the Legal Services Act 2007 
s 2; and PARA 203 et seq. When determining any such action to be taken by the Board, the 
Competition and Markets Authority must ensure that the action stated is action which the 
Board has power to take and so far as reasonably possible, that the action stated is compatible 
with the functions conferred, and obligations imposed, on the Board by or under the Legal 
Services Act 2007: s 60(7) (amended by the Enterprise and Regulatory Reform Act 2013 Sch 6 
Pt 1 paras 108, 112(1), (8)). 

9 Legal Services Act 2007 s 60(8) (amended by the Enterprise and Regulatory Reform Act 2013 
Sch 6 Pt 1 paras 108, 112(1), (9)). 
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(4) COMPLAINTS AND DISCIPLINE 


(i) Introduction 


292. General introduction to complaints and discipline. The offices of the 
Legal Services Complaints Commissioner and the Legal Services Ombudsman 
were abolished by the Legal Services Act 2007'. The Act introduced a new 
scheme administered by the Office for Legal Complaints’. 


1 See Ше Legal Services Act 2007 s 159. 
2 See the Legal Services Act 2007 ss 113, 115; and PARA 315. As to the Office for Legal 
Complaints see the Legal Services Act 2007 s 114; and PARA 293 et seq. 


(ii) Office for Legal Complaints 
A. CONSTITUTION AND ESTABLISHMENT ETC 


293. Office for Legal Complaints. The Office for Legal Complaints is a body 
corporate! and consists of a chairman appointed by те Гера! Service Board? 
with the approval of the Lord Chancellor and at least six, but not more than 
eight, other persons appointed by the Board after consultation with the 
chairman?. 

The Office is not to be regarded as the servant or agent of the Crown or as 
enjoying any status immunity or privilege of the Crown^. Accordingly the 
Office's property is not be regarded as property of or held on behalf of the 
Crown and the staff appointed in relation to it? are not to be regarded as 
servants or agents of the Crown or as enjoying any status, immunity or privilege 
of the Crown’. 

The Office for Legal Complaints is a public authority for the purposes of the 
Freedom of Information Act 20007 and its records are public records’. 


1 Legal Services Act 2007 s 114(1). The Lord Chancellor may pay to the Office such sums as the 
Lord Chancellor may determine as appropriate for the purpose of meeting the expenditure of 
the Office incurred under or for the purposes of the Legal Services Act 2007 and the 
Lord Chancellor may determine the manner in which and times at which those sums are to be 
paid and impose conditions on the payment of those sums: s 172(1)(b), (2). As to the 
Lord Chancellor see PARA 201 note 1. 

As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

Legal Services Act 2007 s 114(2), Sch 15 para 1(1). The Lord Chancellor may by order amend 
Sch 15 para 1(1) by substituting, for the limit on the maximum number of persons for the time 
being specified, a different limit: Sch 15 para 1(2). 

Legal Services Act 2007 Sch 15 para 27(1). 

Ie staff appointed under the Legal Services Act 2007 Sch 15 para 13 (see PARA 301). 

Legal Services Act 2007 Sch 15 para 27(2). 

See the Freedom of Information Act 2000 Sch 1 Pt 6; and CONSTITUTIONAL AND 
ADMINISTRATIVE LAW vol 20 (2014) PARA 425 et seq. 

See the Public Records Act 1958 Sch 1; and CONSTITUTIONAL AND ADMINISTRATIVE LAW vol 20 
(2014) PARA 343. 
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294. Appointment of members of the Office for Legal Complaints. In 
appointing members of the Office for Legal Complaints! the Legal Services 
Board? must ensure that the chairman and the majority of the members are lay 
persons?. ‘Lay person’ is a reference to a person who has never been: 
(1) ап authorised person in relation to an activity which is a reserved legal 
activity; 
(2) ап advocate in Scotland; 
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(3) a solicitor in Scotland; 

(4) а member of the Bar of Northern Ireland’; or 

(5) a solicitor of the Court of Judicature of Northern Ireland?. 

If a member of the Office for Legal Complaints who is a lay person becomes a 
vwd within heads (1) to (5) above, that person ceases to be a member of the 
Office”. 

An ombudsman!’ may Бе a member (but not chairman) of the Office for 
Legal Complaints!! and in appointing members of the Office the Legal Services 
Board must ensure that a majority of the members аге not ombudsmen’. 

In appointing members of the Office, the Board must have regard to the 
desirability of securing that the Office includes members who (between them) 
have experience in or knowledge of: 

(a) the handling of complaints!?; 

b) the provision of legal services!^; 
с) legal education and legal training!5; 
d) consumer affairs’®; 
€) civil or criminal proceedings and the working of the courts!7; 
f) the maintenance of the professional standards of persons who provide 
legal services!?; 

(г) non-commercial legal services!?; 

(h) the differing needs of consumers?°; and 

(i) the provision of claims management services?!. 

Members of the Office for’ Legal Complaints are disqualified from 
membership of the House of Commons and the Northern Ireland Assembly??. 


1 The Office for Legal Complaints must consist of a chairman and at least six but not more than 
eight other persons: see the Legal Services Act 2007 Sch 15 para 1(1); and PARA 293. 
As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 
Legal Services Act 2007 Sch 15 para 2(1), (2). 
Legal Services Act 2007 Sch 15 para 2(3)(a). For these purposes a person is deemed to have been 
an authorised person in relation to an activity which is a reserved legal activity if that person has 
before the appointed day (ie 1 January 2010) been: 
(1) a barrister (Sch 15 para 2(4)(а)); 
(2) a solicitor (Sch 15 para 2(4)(b)); 
(3) a public notary (Sch 15 para 2(4)(с)); 
(4) a licensed conveyancer (Sch 15 para 2(4)(d)); 
(5) granted a certificate issued by the Chartered Institute of Legal Executives authorising 
the person to practise as a legal executive (Sch 15 para 2(4)(e)); 
(6) a registered patent attorney (Sch 15 para 2(4)(f)); 
(7) a registered trade mark attorney (Sch 15 para 2(4)(g)); or 
(8) granted a right of audience or right to conduct litigation in relation to any proceedings 
by virtue of the Courts and Legal Services Act 1990 ss 27(2)(a), 28(2)(a) (repealed) 
(Legal Services Act 2007 Sch 15 para 2(4)(h)). 

As to the meaning of ‘barrister’ see PARA 805; and as to barristers generally see PARA 805 et 
seq. As to the meaning of ‘solicitor’ see PARA 435; and as to solicitors generally see PARA 435 et 
seq. As to the meaning of ‘public notary’ see PARA 992. As to the meaning of ‘legal executive’ see 
PARA 1043. As to the meaning of ‘registered patent agent’ see the Copyright, Designs and 
Patents Act 1988 s 275(1); and PATENTS AND REGISTERED DESIGNS vol 79 (2008) PARA 620. As 
to the meaning of ‘registered trade mark attorney’ see the Trade Marks Act 1994; and TRADE 
MARKS AND TRADE NAMES vol 97A (2013) PARAS 34-38. As to the meaning of 'reserved legal 
activity’ see РАКА 352. For the purposes of the Legal Services Act 2007 Sch 15 para 2(4) 
'appointed day' means the day appointed for the coming into force of s 13 (see PARA 349), 
ie 1 January 2010: Sch 15 para 2(5); Legal Services Act 2007 (Commencement No 6, Transitory, 
Transitional and Saving Provisions) Order 2009, SI 2009/3250. As to the meaning of "licensed 
conveyancer' see the Administration of Justice Act 1985 s 11(2); and PARA 936 note 3 (definition 
applied by the Legal Services Act 2007 Sch 15 para 2(5)). 

5 Тера! Services Act 2007 Sch 15 para 2(3)(b). 
6 Legal Services Act 2007 Sch 15 para 2(3)(c). 
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7 Legal Services Act 2007 Sch 15 para 2(3)(d). 

8 Legal Services Act 2007 Sch 15 para 2(3)(e). 

9 Legal Services Act 2007 Sch 15 para 7. 

10 As to the meaning of ‘ombudsman’ see РАКА 337 note 3. 

11 Legal Services Act 2007 Sch 15 para 3(1). 

12 Legal Services Act 2007 Sch 15 para 3(2). 

13 Legal Services Act 2007 Sch 15 para 4(a). 

14 Legal Services Act 2007 Sch 15 para 4(b). 

15 Legal Services Act 2007 Sch 15 para 4(c). 

16 Legal Services Act 2007 Sch 15 para 4(d). 

17 Legal Services Act 2007 Sch 15 para 4(e). As to the meaning of ‘court’ see PARA 202 note 13. 

18 Legal Services Act 2007 Sch 15 para 4(f) 

19 Legal Services Act 2007 Sch 15 para 4(g) 
see PARA 205 note 23. 

20 Legal Services Act 2007 Sch 15 para 4(h). As to the meaning of ‘consumers’ see РАКА 202 
note 8. 

21 Legal Services Act 2007 Sch 15 para 4(i). As to the meaning of ‘claims management services’ see 
the Compensation Act 2006 s 4; and PARA 394. 

22 See the House of Commons Disqualification Act 1975 Sch 1 Pt 2 and the Northern Ireland 
Assembly Disqualification Act 1975 Sch 1 Pt 2 (both amended by the Legal Services Act 2007 
Sch 15 para 31). 


А 
As to the meaning of ‘non-commercial legal services’ 
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295. Application of seal and proof of instruments. The application of the seal 
of the Office for Legal Complaints! is to be authenticated by the signature of any 
member of the Office, or of its staff, who has been authorised (whether generally 
or specifically) by the Office for the purpose*, and any contract or instrument 
which, if entered into or executed by an individual, would not need to be under 
seal, may be entered into or executed on behalf of the Office by any person who 
has been authorised (whether generally or specifically) by the Office for the 
purpose?. A document purporting to be duly executed under the seal of the 
Office, or signed on its behalf is to be received in evidence and is to be taken to 
be executed or signed in that way, unless the contrary is proved‘. 


1 Asto the Office for Legal Complaints see the Legal Services Act 2007 s 114; and PARA 293. 
2 Legal Services Act 2007 Sch 15 para 28. 
3  LegalServices Act 2007 Sch 15 para 29. 
4 Legal Services Act 2007 Sch 15 para 30. 


296. General obligations of the Office for Legal Complaints. In discharging 
its functions the Office for Legal Complaints! must comply with the following 
requirements?. The Office must, so far as is reasonably practicable, act in a way 
which is compatible with the regulatory objectives? and which it considers most 
appropriate for the purpose of meeting those objectives. The Office must also 
have regard to any principles appearing to it to represent the best practice of 
those who administer ombudsman schemes?. 

The Office may do anything calculated to facilitate, or incidental or conducive 
to, the carrying out of any of its functions. 


As to the Office for Legal Complaints see the Legal Services Act 2007 s 114; and PARA 293. 
Legal Services Act 2007 s 116(1). 

As to the ‘regulatory objectives’ see PARA 202. 

Legal Services Act 2007 s 116(2). 

Legal Services Act 2007 s 116(3). As to the ombudsman scheme see PARA 315. 

Legal Services Act 2007 s 119. 
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297. Corporate governance. In managing its affairs, the Office for Legal 
Complaints! must have regard to such generally accepted principles of good 
corporate governance as it is reasonable to regard as applicable to it?. 
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1 As to the Office Юг Legal Complaints see the Legal Services Act 2007 s 114; and PARA 293. 
2 Legal Services Act 2007 s 117. 


298. Performance targets and monitoring of Office for Legal Complaints. 
The Legal Services Board! may: 
(1) set one or more performance targets relating to the performance by the 
Office for Legal Complaints of any of its functions?; or 
(2) direct the Office to set one or more performance targets relating to the 
performance by the Office of any of its functions?. 
. The Board may take such steps as it regards as appropriate to monitor the 
extent to which any performance target set under the above provisions? is being, 
or has been, тег. 


1 As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. The 
Board must publish any target set or direction given by it under s 121: s 121(3). 

2 Legal Services Act 2007 s 121(1)(a). 

3 Legal Services Act 2007 s 121(1)(b). A direction under s 121(1)(b) may impose conditions with 
which the performance targets must conform: s 121(2). The Office must publish any target set 
by it pursuant to a direction under s 121(1)(b): s 121(4). 


4 le under any performance targets set under the Legal Services Act 2007 s 121. 
5 Legal Services Act 2007 s 121(5). 


299. Terms of appointment and tenure of members. А member of the Office 
for Legal Complaints! is to hold and vacate office in accordance with the terms 
and conditions of the member's appointment? which must be for a fixed period 
not exceeding five years?, and a person who has held office as a member may be 
re-appointed once only, for a further period (whether consecutive or not) not 
exceeding five years^. 

А member may at any time: 

(1) resign from office by giving notice to the Legal Services Board’; 

(2) Бе removed from office by the Boards. 

The Board must consult the chairman before removing a member (other than 
the chairman)". The chairman ceases to be chairman upon ceasing to be a 
member. 


1 As to the Office for Legal Complaints see the Legal Services Act 2007 s 114; and PARA 293. 

2 Legal Services Act 2007 Sch 15 para 5. 

3 Legal Services Act 2007 Sch 15 para 6(1), (2). 

4 Legal Services Act 2007 Sch 15 para 6(3). 

5 Legal Services Act 2007 Sch 15 para 8(1)(a). As to the Legal Services Board see the Legal 
Services Act 2007 s 2; and PARA 203 et seq. As to notices generally see PARA 203 note 11. 

6 Legal Services Act 2007 Sch 15 para 8(1)(b). The Board may not under Sch 15 para 8(1)(b) 


remove a member (including the chairman) from office unless the Board is satisfied that the 
member: 
(1) has failed without reasonable excuse to discharge the functions of the office for a 
continuous period of at least six months (Sch 15 para 8(2)(а)); 

(2) has been convicted of an offence (Sch 15 para 8(2)(b)); 

(3) is an undischarged bankrupt or is a person in relation to whom a moratorium period 
under a debt relief order applies (under the Insolvency Act 1986 Pt 7A (ss 251A-251X) 
(see BANKRUPTCY AND INDIVIDUAL INSOLVENCY vol 5 (2013) PARA 91)) (Legal Services 
Act 2007 Sch 15 para 8(2)(c) (amended by SI 2012/2404)); or 

(4) is otherwise unfit to hold the office or unable to discharge its functions (Legal Services 
Act 2007 Sch 15 para 8(2)(d)). 

The chairman may be removed from office under Sch 15 para 8(1)(b) only with the consent 
of the Lord Chancellor: Sch 15 para 8(3). The Board may not remove an ordinary member on 
the ground mentioned in head (1) more than three months after the end of the period mentioned 
in that head: Sch 15 para 8(5). As to the Lord Chancellor see PARA 201 note 1. 
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7 Legal Services Act 2007 Sch 15 para 8(4). 
8 Legal Services Act 2007 Sch 15 para 9. 


300. Remuneration of chairman and members of Office for Legal 
Complaints. The chairman and other members of the Office for Legal 
Complaints! are to be paid by the Legal Services Board? in accordance with 
provision made by or under their terms of appointment’. 

The terms of appointment of the chairman or any other member may provide 
for the Board to pay, or make payments towards the provision of, a pension, 
allowance or gratuity to or in respect of that регзоп“. 

If the Board thinks there are circumstances that make it right for a person 
ceasing to hold office as chairman or another member to receive compensation, 
the Office may pay that person such compensation as the Board may determine?. 


As to the Office for Legal Complaints see the Legal Services Act 2007 s 114; and PARA 293. 
As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 
Legal Services Act 2007 Sch 15 para 10. 

Legal Services Act 2007 Sch 15 para 11. 

Legal Services Act 2007 Sch 15 para 12. 
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301. Staff of Office for Legal Complaints. The Office for Legal Complaints! 
may appoint such staff as it considers appropriate to assist in the performance of 
its functions?. Staff are to be appointed on terms and conditions determined by 
the Office and paid by the Office in accordance with provision made by or under 
the terms of appointment). A member of staff so appointed may be a member 
(but not chairman) of the Office’. 

The terms and conditions on which an ombudsman or any member of staff is 
appointed may provide for the Office to pay, or make payments towards the 
provision of, a pension, allowance or gratuity to or in respect of that регзоп5. 

The Office may pay compensation for loss of employment to or in respect of 
an ombudsman (or former ombudsman), or a member (or former member) of 
staff so appointed®. 


As to the Office for Legal Complaints see the Legal Services Act 2007 s 114; and PARA 293. 
Legal Services Act 2007 Sch 15 para 13. 
Legal Services Act 2007 Sch 15 para 14. 
Legal Services Act 2007 Sch 15 para 15. 
Legal Services Act 2007 Sch 15 para 16. 
Legal Services Act 2007 Sch 15 para 17. 
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302. Exemption from liability in damages. The Office for Legal Complaints!, 
a member of that Office, an ombudsman and a member of the Office's staff? are 
not liable in damages for anything done or omitted in the exercise or purported 
exercise of the functions conferred on the person concerned by or by virtue of the 
Legal Services Act 2007 or any other enactment?. 


1 As to the Office for Legal Complaints see the Legal Services Act 2007 s 114; and PARA 293. 

2 Теа member of staff appointed under the Legal Services Act 2007 Sch 15 para 13 (see PARA 
301). 

3 Legal Services Act 2007 Sch 15 para 34(1), (2). However this does not apply if it is shown that 
the act or omission was in bad faith or so as to prevent an award of damages made in respect of 
an act or omission on the ground that the act or omission was unlawful as a result of the 
Human Rights Act 1998 s 6(1) (see RIGHTS AND FREEDOMS vol 88A (2013) PARAS 23, 24): Legal 
Services Act 2007 Sch 15 para 34(3). 


303. Arrangements by the Office for Legal Complaints for assistance. The 
Office for Legal Complaints! may make arrangements with such persons as it 
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considers appropriate for assistance to be provided to it or to an ombudsman?. 
Arrangements may include the paying of fees to such persons?. 

The persons with whom the Office may make arrangements include approved 
regulators апі the arrangements it may make include arrangements for 
assistance to be provided to an ombudsman in relation to the investigation and 
consideration of a complaint?. 


As to the Office for Legal Complaints see the Legal Services Act 2007 s 114; and PARA 293. 
Legal Services Act 2007 Sch 15 para 18(1). 

Legal Services Act 2007 Sch 15 para 18(2). 

As to the meaning of ‘approved regulator’ see PARA 227. 

Legal Services Act 2007 Sch 15 para 18(3). 
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304. Establishment of committees by the Office for Legal Complaints. The 
Office for Legal Complaints! may establish committees? and any committee so 
established may establish sub-committees?. Only members of the Office may be 
members of a committee or sub-committee^ and a majority of the members of a 
committee or sub-committee must be lay persons?. 


As to the Office for Legal Complaints see the Legal Services Act 2007 s 114; and PARA 293. 
Legal Services Act 2007 Sch 15 para 19(1). 

Legal Services Act 2007 Sch 15 para 19(2). 
Legal Services Act 2007 Sch 15 para 19(3). 
Legal Services Act 2007 Sch 15 para 19(4). As to the meaning of ‘lay person’ see РАКА 294. 
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305. Proceedings. The Office for Legal Complaints! may regulate its own 
procedure, and the procedure of its committees and sub-committees, including 
quorum’. But the quorum of a committee or sub-committee must not be less 
than three?. 

The validity of any act of the Office is not affected by a vacancy in the office 
of chairman or amongst the other members or by a defect in the appointment or 
any disqualification of a person as chairman or another member of the Office’. 


1 As to the Office for Legal Complaints see the Legal Services Act 2007 s 114; and РАКА 293. 

2 Тева! Services Act 2007 Sch 15 para 20(1). The Office for Legal Complaints must publish any 
rules of procedure made under Sch 15 para 20: Sch 15 para 20(3). Schedule 15 para 20 is 
without prejudice to any other power the Office for Legal Complaints has under the Legal 
Services Act 2007 to make rules: Sch 15 para 20(4). 


3 Legal Services Act 2007 Sch 15 para 20(2). 
4 Legal Services Act 2007 Sch 15 para 21. 


306. Delegation of functions by the Office for Legal Complaints. The Office 
for Legal Complaints! may authorise the chairman or any other member of the 
Office, a committee or sub-committee of the Office, an ombudsman or a member 
of the Office’s staff*, to exercise, on behalf of the Office, such of its functions, in 
such circumstances, as it may determine?. 

А committee may delegate functions (including functions delegated to the 
committee) to a sub-committee, the chairman or any other member of the Office, 
an ombudsman or a member of the Office's staff^. 


1 As to the Office for Legal Complaints see the Legal Services Act 2007 s 114; and РАКА 293. 

2 Пе appointed under the Legal Services Act 2007 Sch 15 para 13 (see PARA 301). 

3 Legal Services Act 2007 Sch 15 para 22(1). Schedule 15 para 22(1) does not apply to the Office 
for Legal Complaint's functions under s 118(1) (annual report) (see PARA 310), s 122 
(appointment of Chief Ombudsman and assistant ombudsmen) (see PARAS 337-338). Sch 15 
para 20 (see PARA 305), Sch 15 para 23 (see PARA 307) or any power or duty the Office for Legal 
Complaints has to make rules under Pt 6 (ss 112-161): Sch 15 para 22(2). 
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4 Legal Services Act 2007 Sch 15 para 22(3). The staff mentioned in the text are staff appointed 
under Sch 15 para 13 (see PARA 301). 


307. Budget of the Office for Legal Complaints. The Office for Legal 
Complaints! must, before the start of each financial year, adopt an annual budget 
which has been approved by the Legal Services Board?. The budget may, with the 
approval of the board, be varied by the Office for the financial year at any time 
after its adoption?. The annual budget must include an indication of the 
distribution of resources deployed in the operation of the ombudsman scheme* 
and the amounts of income of the Office arising or expected to arise from the 
operation of the зсћете>. 


1 Авто the Office for Legal Complaints see the Legal Services Act 2007 s 114; and PARA 293. 

2 Тера! Services Board Sch 15 para 23(1). As to the Legal Services Board see s 2; апа PARA 203 et 
seq. 

3 Legal Services Board Sch 15 para 23(2). 

4  Asto the ombudsman scheme see PARA 315 et seq. 

5 Legal Services Board Sch 15 para 23(3). 


308.  Borrowing by the Office for Legal Complaints. : The Office for Legal 
Complaints! must not borrow money except with the consent of the Legal 
Services Board? or in accordance with a general authorisation given by the 
Board?. However the Board may not consent or give a general authorisation for 
these purposes except with the consent of the Lord Chancellor’. 


1 As to the Office for Legal Complaints see the Legal Services Act 2007 s 114; and РАКА 293. 
2 As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

3 Legal Services Act 2007 Sch 15 para 25(1). 

4 Legal Services Act 2007 Sch 15 para 25(2). As to the Lord Chancellor see PARA 201 note 1. 


309. Accounts of the Office for Legal Complaints. The Office for Legal 
Complaints! must keep proper accounts and proper records in relation to the 
accounts and prepare in respect of each financial year a statement of accounts?. 

Each statement of accounts must comply with any directions given by the 
Lord Chancellor?, with the approval of the Treasury, as to: 

(1) the information to be contained in it and the manner in which it is to be 

presented"; 

(2) the methods and principles according to which the statement is to be 

prepared?; 

(3) the additional information (if any) which is to be provided for the 

information of Parliament$. 

The Office must give a copy of each statement of accounts to the Legal 
Services Board’ before the end of the month of August next following the 
financial year to which the statement relates and the Board must give a copy of 
each statement received to the Lord Chancellor? and to the Comptroller and 
Auditor СепегаР. 


As to the Office for Legal Complaints see the Legal Services Act 2007 s 114; and PARA 293. 
Legal Services Act 2007 Sch 15 para 26(1). ‘Financial year’ means the period beginning with the 
day on which the Office is established and ending with the next following 31 March and each 
successive period of 12 months: Sch 15 para 26(7). 

As to the Lord Chancellor see PARA 201 note 1. 

Legal Services Act 2007 Sch 15 para 26(2)(a). 

Legal Services Асе 2007 Sch 15 para 26(2)(b). 

Legal Services Act 2007 Sch 15 para 26(2)(c). 

As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 
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8 In respect of each financial year, the Lord Chancellor must lay before Parliament a document 
consisting of a copy of the statement of accounts for that year and a copy of the Comptroller 
and Auditor General's report on that statement: Legal Services Act 2007 Sch 15 para 26(6). As 
to the Comptroller and Auditor General see CONSTITUTIONAL AND ADMINISTRATIVE LAW vol 20 
(2014) PARAS 494—496. 

9 Legal Services Act 2007 Sch 15 para 26(3), (4). The Comptroller and Auditor General must 
examine, certify and report on each statement of accounts which is received under Sch 15 
para 26(4) and give a copy of the Comptroller and Auditor General's report to the 
Lord Chancellor: Sch 15 para 26(5). 


310. Reports by the Office for Legal Complaints. The Office for Legal 
Complaints! must prepare a report (the ‘annual report’) for each financial Wear. 

The annual report must deal with: 

(1) the discharge of the functions of the Office; 

(2) the extent to which, in the Office's opinion, it has met the regulatory 

objectives^; and 

(3) such other matters as the Legal Services Board? may from time to time 

directs. 

The Office for Legal Complaints must include in the annual report a copy of 
the report prepared by the Chief Ombudsman’ for the financial year in 
question’, 

As soon as reasonably practicable after the end of each financial year, the 
Office must give the Board a copy of the annual report prepared for that year? 
and the Board must give a copy of the annual report to the Lord Chancellor!?. 

The Board may also require the Office to prepare and give the Board, within а 
specified!! period, a report in respect of any specified matter relating to the 
functions of the Office'?. 


1 As to the Office for Legal Complaints see the Legal Services Act 2007 s 114; and PARA 293. 
2 Legal Services Act 2007 s 118(1). For the purposes of s 118 ‘financial year’ means the period 
beginning with the day on which the Office for Legal Complaints is established and ending with 
the next following 31 March and each successive period of 12 months: s 118(7). 
3 Legal Services Act 2007 s 118(2)(a). 
4 Legal Services Act 2007 s 118(2)(b). As to the regulatory objectives see PARA 202. 
5 Аз го the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 
6 Legal Services Act 2007 s 118(2)(c). 
7 lethe report prepared under the Legal Services Act 2007 s 123 (see PARA 339). As to the Chief 
Ombudsman see PARA 337. 
Legal Services Act 2007 s 118(3). 
Legal Services Act 2007 s 118(4). 
0 Legal Services Act 2007 s 118(5). The Lord Chancellor must lay a copy of the annual report 
before Parliament: s 118(6). As to the Lord Chancellor see PARA 201 note 1. 
11 For the purposes of the Legal Services Act 2007 s 120 ‘specified’ means specified in the 
requirement: s 120(2). 
12 Legal Services Act 2007 s 120(1). The Board must publish any report given to it under s 120: 
s 120(3). 
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311. Consultation requirements for rules made by the Office for Legal 
Complaints. If the Office for Legal Complaints! proposes to make any rules?, 
other than excluded rules’, it must publish a draft of the proposed rules? 
accompanied by a notice which states that representations about the proposals 
may be made to the Office within the period specified in the notice’. Before 
making the rules, the Office must have regard to any representations duly made. 

The Office must publish any rules it makes and rules may not take effect 
before the time they are published". If the rules differ from the draft rules that 
were published? in a way which is, in the opinion of the Office, material, it must 
publish details of the difference?. 
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1 As to the Office for Legal Complaints see the Legal Services Act 2007 s 114; and PARA 293. 

2 The Legal Services Act 2007 s 205 applies in relation to rules made by the Office for Legal 
Complaints under ss 112-161 and Sch 15: see s 205(1). 

3 As to the meaning of ‘excluded rules’ see PARA 218 note 3. 

4 Legal Services Act 2007 s 205(2). The Office may make a reasonable charge for providing a 

person with a copy of a draft published under s 205(2): s 205(8). Any amounts so paid to the 

Office are payable into the Consolidated Fund: see s 175(1)(n). As to the Consolidated Fund see 

CONSTITUTIONAL AND ADMINISTRATIVE LAW vol 20 (2014) PARA 480; PARLIAMENT vol 78 

(2010) PARAS 1028-1031. 

Legal Services Act 2007 s 205(3). As to notices generally see PARA 203 note 11. 

Legal Services Act 2007 s 205(4). Section 205 is subject to s 156(3) (see PARA 323): s 205(10). 

Legal Services Act 2007 s 205(6). The Office may make a reasonable charge for providing a 

person with a copy of a draft published under s 205(6): s 205(8). Any amounts so paid to the 

Board are payable into the Consolidated Fund: see s 175(1)(n). 

Ie published under the Legal Services Act 2007 s 205(2). 

Legal Services Act 2007 s 205(5). 
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312. Acquisition and disposal of land by the Office for Legal Complaints. 
During the initial five year period!, the Office for Legal Complaints? must not 
acquire or dispose of an interest in land, except with the approval of the 
Lord Chancellor?. А 


ET 


1 The initial five year period is the period of five years beginning with the day оп which the first 
appointment of a member of the Office for Legal Complaints took effect: see the Legal Services 
Act 2007 Sch 15 para 24(2). 

2 As to the Office for Legal Complaints see the Legal Services Act 2007 s 114; and PARA 293. 

3 Legal Services Act 2007 Sch 15 para 24(1). As to the Lord Chancellor see PARA 201 note 1. 


B. VOLUNTARY SCHEME 


313. Power to establish a voluntary scheme. The Office for Legal 
Complaints! may make rules (‘voluntary scheme rules’) establishing a scheme 
(the ‘voluntary scheme’) under which legal services complaints? may be resolved 
quickly and with minimum formality by an independent person’. The scheme 
may only be made in relation to such kinds of legal services complaints as may 
be specified by order made by the Lord Chancellor for such a purpose’. 

Under the voluntary scheme redress may be provided to the complainant but 
no disciplinary action may be taken against the respondent’. 

Voluntary scheme rules may confer functions оп ombudsmen? for the 
purposes of the voluntary scheme". 


1 As to the Office for Legal Complaints see the Legal Services Act 2007 $ 114; and PARA 293. 

2 ‘Legal services complaint means a complaint which relates to an act or omission of an eligible 
person (the ‘respondent’) in the course of that person providing legal services: Legal Services 
Act 2007 s 164(4). For that purpose a person is eligible if at the time the act or omission took 
place there was no activity in relation to which the person was an authorised person or is to be 
regarded as having been such a person by virtue of s 129 (see PARA 316): s 164(5). As to the 
meaning of ‘authorised person’ in relation to activities which are reserved legal activities, see 
s 18; and PARA 356. 

3 See the Legal Services Act 2007 s 164(1), (2). For the purposes of s 164, ‘legal services’ means 
services provided by a person which consist of or include legal activities carried on by, or on 
behalf of, that person: s 164(10). Section 131 (see PARA 319) applies for the purposes of the 
voluntary scheme as it applies for the purposes of the ombudsman scheme: s 164(8). As to the 
‘ombudsman scheme’ see PARA 315. Sections 155, 156 (see PARAS 322-323) apply in relation to 
voluntary scheme rules as they apply in relation to scheme rules: s 164(9). 

4 Legal Services Act 2007 s 164(2). The order may in particular specify a kind of legal services 
complaint by reference to the description of the complainant, of the respondent, or of the legal 
services to which the complaint relates: s 164(3). At the date at which this volume states the law 
no such orders had been made. The Lord Chancellor may make an order under s 164(2) only on 
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the recommendation of an interested body: s 165(1). An interested body must, if requested to do 
so by the Lord Chancellor, consider whether or not it is appropriate to make a recommendation 
for such an order: s 165(2). An interested body must, before making a recommendation for such 
an order publish a draft of the proposed recommendation, invite representations regarding the 
proposed recommendation and consider any such representations which are made: s 165(3). 
Where the Lord Chancellor receives a recommendation from an interested body for an order 
under s 164(2), the Lord Chancellor must consider whether to follow the recommendation: 
s 165(4). If the Lord Chancellor decides not to follow the recommendation, the Lord Chancellor 
must publish a notice to that effect which includes the Lord Chancellor's reasons for the 
decision: s 165(5). For the purposes of s 165 ‘interested body’ means the Office for Legal 
Complaints, the Legal Services Board or the Consumer Panel: s 165(6). As to notices generally 
see PARA 203 note 11. As to the Consumer Panel see PARA 224. As to the Legal Services Board 
see s 2; and PARA 203 et seq. As to the Lord Chancellor see PARA 201 note 1. 

Legal Services Act 2007 s 164(6). 

As to the meaning of ‘ombudsman’ see PARA 337 note 3. 

Legal Services Act 2007 s 164(7). 


314. Operation of voluntary scheme. A complaint may be determined under 
the voluntary scheme! only if: 


(1) the complainant falls within a class of persons specified in voluntary 


scheme rules? as qualified to make a complaint?; 


(2) the complainant wishes to have the complaint dealt with under the 


scheme’; 

(3) at the time of the act or omission to which the complaint relates, the 
respondent was participating in the scheme and voluntary scheme rules 
were in force in relation to the legal services? in question$; and 

(4) atthe time the complaint is made under the scheme the respondent has 
not withdrawn from the scheme in accordance with its provisions’. 

А person qualifies for participation in the voluntary scheme if the person falls 


within a class of persons specified as qualified in voluntary scheme rules?. 


on 


Complaints are to be dealt with and determined under the voluntary scheme 
standard terms fixed by the Office for Legal Complaints? with the consent of 


the Legal Services Board!’ and the Office may modify the standard terms only 
with the consent of the Воага!!. 


под о 
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As to the meaning of ‘voluntary scheme’ see the Legal Services Act 2007 s 164(2); and РАКА 313 
(definition applied by s 166(9)). 
As to the meaning of ‘voluntary scheme rules’ see the Legal Services Act 2007 s 164(2); and 
PARA 313 (definition applied by s 166(9)). 
Legal Services Act 2007 s 166(1)(a). 
Legal Services Act 2007 s 166(1)(b). 
As to the meaning of ‘legal services’ see the Legal Services Act 2007 s 164(10); and PARA 313 
note 3 (definition applied by s 166(9)). 
Legal Services Act 2007 s 166(1)(c). In such circumstances as may be specified in voluntary 
scheme rules, a complaint may be dealt with under the voluntary scheme even though 
s 166(1)(c) would otherwise prevent that: s 166(3). However this applies only if the respondent 
participates in the voluntary scheme on the basis that complaints of that kind are to be dealt 
with under the scheme: s 166(4). 
Legal Services Act 2007 s 166(1)(d). 
Legal Services Act 2007 s 166(2). 
As to the Office for Legal Complaints see the Legal Services Act 2007 s 114; and PARA 293. 
Legal Services Act 2007 s 166(5). As to the Legal Services Board see s 2; and PARA 203 et seq. 
Section 204(3) which sets out provisions relating to orders, regulations and rules made under the 
Legal Services Act 2007 applies to the standard terms as it applies to rules made by the Office 
for Legal Complaints: see s 166(7). The standard terms may in particular make provision: 

(1) requiring the making of payments to the Office for Гера! Complaints by persons 

participating in the scheme of such amounts, at such times and in such circumstances, 
as may be determined by the Office (s 166(8)(a)); 
(2) asto the award of costs on the determination of a complaint (including provision for an 
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award of costs in favour of the Office for the purpose of providing a contribution to 
resources deployed in dealing with the complaint) (s 166(8)(b)). 

Any sum so received is payable into the Consolidated Fund: see s 175(1)(i) As to the 
Consolidated Fund see CONSTITUTIONAL AND ADMINISTRATIVE LAW vol 20 (2014) PARA 480; 
PARLIAMENT vol 78 (2010) PARAS 1028-1031. 

11 Legal Services Act 2007 s 166(6). 


C. OMBUDSMAN SCHEME 


(A) Тре Ombudsman Scheme Generally 


315. The ombudsman scheme. A new legal complaints scheme (the 
*ombudsman scheme")! is introduced by the Legal Services Act 2007 under which 
complaints which: 

(1) relate to an act or omission of a person (the ‘respondent’)? in carrying 

on an аспупуЗ; and 

(2) are within the jurisdiction of the scheme*, 
may be resolved quickly and with minimum formality by an independent 
person’. 

Under the scheme redress may be provided to the:cgmplainant® but по 
disciplinary action may be taken against the respondent”. 

The scheme is administered by the Office for Legal Complaints?. 
1 The scheme is to be operated under a name (which must include the word ‘ombudsman’) chosen 

by the Office for Legal Complaints: Legal Services Act 2007 s 115(3). As to the Office for Legal 


Complaints see s 114; and PARA 293. The scheme is operated under the name 'the Legal 
Ombudsman for England and Wales’ and is informally known as Тео". 


2 Аз to the meaning of ‘respondent’ see PARA 316 note 2. 

3 Legal Services Act 2007 s 113(1)(a). 

4 Legal Services Act 2007 s 113(1)(b). As to when a complaint is within the jurisdiction of the 
scheme see s 125; and PARA 316. The Legal Ombudsman will begin taking complaints about 
claims management companies at the end of January 2015. As to claims management companies 
see PARA 394 et seq. 

5 Legal Services Act 2007 s 113(1). 

6 The Legal Services Act 2007 s 157 (see PARA 255) prevents provision relating to redress being 


included in the regulatory arrangements of an approved regulator, or licensing rules made by the 
Legal Services Board in its capacity as a licensing authority: s 113(3). As to the meaning of 
*approved regulator' see PARA 227. As to the Legal Services Board see s 2; and PARA 203 et seq. 
‘Complainant’, in relation to a complaint, means the person who makes the complaint: s 160. 
As to the modification of references to the complainant in Pt 6 (ss 112-161) see s 132(4); and 
PARA 320 note 4. Аз to the meaning of "licensing authority' see PARA 1051; and as to licensing 
authorities generally see PARA 1051 et seq. As to the meaning of ‘licensing rules’ see РАКА 1071; 
and as to licensing rules generally see PARA 1071 et seq. 

7 Legal Services Act 2007 s 113(2). Neither the scheme nor any provision made by Pt 6 affects any 
power of an approved regulator, or the Legal Services Board in its capacity as a licensing 
authority, to take disciplinary action: s 113(4). ‘Disciplinary action’ means the imposition of 
sanctions, in respect of a breach of conduct rules or discipline rules, on a person who is an 
authorised person in relation to an activity which is a reserved legal activity: s 113(5). As to the 
meaning of ‘authorised person’ in relation to activities which are reserved legal activities see 
s 18; and PARA 356. As to the meaning of ‘conduct rules’ see PARA 246 note 4. As to the meaning 
of ‘discipline rules’ see PARA 238 note 7. 

8 Legal Services Act 2007 s 115(1). The scheme is to be administered by the Office in accordance 
with Pt 6 and with scheme rules made by the Office: s 115(1). ‘Scheme rules’ means rules made 
by the Office for Legal Complaints: s 115(2). As to scheme rules see PARA 321. 


(B) Jurisdiction and Operation of the Ombudsman Scheme 
316. Jurisdiction of the ombudsman scheme. А complaint which relates to ап 


act or omission! of a person (the ‘respondent’)? in carrying on an activity is 
within the jurisdiction of the ombudsman scheme? if: 
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(1) the complaint is not excluded because the respondent's complaints 
procedure was not used^ or excluded by scheme rules; 

(2) the respondent was, at the relevant time$, an authorised person’ in 
relation to an activity which was a reserved legal activity? (whether or 
not the act or omission relates to a reserved legal activity)?; and 

(3) the complainant is within certain provisions! and wishes to have the 
complaint dealt with under the scheme!!, 


1 Рог these purposes references to an act or omission include an act or omission which occurs 
before the coming into force of the Legal Services Act 2007 s 125: s 125(2). For the purposes of 
the extension of Pt 6 (ss 112-161) to regulated claims management services, references to an act 
or omission include an act or omission which occurs before the coming into force of s 161: Legal 
Services Act 2007 (Commencement No 12, Supplementary and Transitory Provision) 
Order 2014, SI 2014/3307, art 3. 

2 ‘Respondent’ in relation to a complaint, is to be construed in accordance with the Legal Services 
Act 2007 s 125 (except that, where scheme rules of the kind mentioned in s 133(3)(c) (see PARA 
321) have effect, references to the ‘respondent’ include a person treated as а co-respondent 
under those rules): s 160. 

3 As to the ombudsman scheme generally see PARA 315. 

4 Те excluded from the jurisdiction of the scheme by the Legal Services Act 2007 s 126(1) (see 
PARA 317). 

5 Legal Services Act 2007 s 125(1)(a). Scheme rules mentioned in the text are rules made under 
s 127 (see PARA 317). 

6 ‘Relevant time’, in relation to a complaint, means the time when the act or omission to which 
the complaint relates took place: Legal Services Act 2007 s 128(7). 

7 As to the meaning of 'authorised person', in relation to activities which are reserved legal 
activities, see the Legal Services Act 2007 s 18; and PARA 356. In relation to claims management 
services see the Legal Services Act 2007 (Commencement No 12, Supplementary and Transitory 
Provision) Order 2014, SI 2014/3307, art 4. 

8 А го the meaning of ‘reserved legal activity’ see PARA 352. 

9 Legal Services Act 2007 ss 125(1)(b), 128(1). For the purposes of s 128 a person is to be 
regarded as an authorised person in relation to an activity which is a reserved legal activity, at a 
time before s 125 comes into force, if the person was at that time: 

(1) a person of the kind mentioned in Sch 15 para 2(4) (see PARA 294 note 4) (s 129(1)(a)); 

(2) а body recognised under the Administration of Justice Act 1985 s 9 (see PARAS 496, 
499), s 32 (see PARAS 979, 980) (Legal Services Act 2007 s 129(1)(b)); or 

(3) alegal partnership, a conveyancing partnership, a patent attorney body or a trade mark 
attorney body (s 129(1)(c)). 

As to the meaning of 'conveyancing partnership! see Sch 5 para 11(5); and PARA 990 
(definition applied by s 129(2)). As to the meaning of ‘legal partnership’ see Sch 5 para 7(4); and 
РАКА 530 note 4 (definition applied by s 129(2)). As to the meaning of ‘patent attorney body’ 
see Sch 5 para 14(7); and PARA 418 (definition applied by s 129(2)). As to the meaning of 'trade 
mark attorney body’ see Sch 5 para 16(7); and PARA 419 (definition applied by s 129(2)). 

10 le within the Legal Services Act 2007 s 128 (see PARA 318). As to the meaning of ‘complainant’ 
see PARA 315 note 6. 

11 Legal Services Act 2007 s 125(1)(c). 


317. Complaints excluded from the ombudsman scheme. А complaint is 
excluded from the jurisdiction of the ombudsman scheme! if the complainant? 
has not first used the respondent's complaints procedures? in relation to the 
complaint*. 

Scheme rules may make provision excluding complaints of a description 
specified in the rules from the jurisdiction of the ombudsman scheme?. However 
they may not make provision excluding a complaint from the jurisdiction of the 
ombudsman scheme on the ground that it relates to a matter which has been or 
could be dealt with under the disciplinary arrangements of the respondent's 
relevant authorising body$. 


1 А: го the ombudsman scheme see РАКА 315. 


2) 
3 
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As to the meaning of ‘complainant’ see PARA 315 note 6. 
As to the meaning of ‘respondent’ see PARA 316 note 2. The respondent’s complaints procedures 
are the procedures established by the respondent, or which the respondent participates in or is 
subject to, in accordance with regulatory arrangements (or licensing rules of the Legal Services 
Board) made in accordance with the Legal Services Act 2007 s 112 (see PARA 254): s 126(2). As 
to the Legal Services Board see s 2; and PARA 203 et seq. As to the meaning of 'regulatory 
arrangements’ see PARA 246. As to the meaning of ‘licensing rules’ see PARA 1071; and as to 
licensing rules generally see PARA 1071 et seq. 
Legal Services Act 2007 s 126(1). However scheme rules may provide that s 126(1) does not 
apply in specified circumstances: s 126(3). 
Legal Services Act 2007 s 127(1). 
Legal Services Act 2007 s 127(2). For the purposes of Pt 6 (ss 112-161) ‘relevant authorising 
body', in relation to a person, means: (1) an approved regulator by which the person is 
authorised to carry on an activity which is a reserved legal activity; or (2) where the person is 
authorised to carry on such an activity by the Legal Services Board in its capacity as a licensing 
authority, the Board: s 160. 

As to the meaning of ‘approved regulator’ see PARA 227. As to the meaning of ‘licensing 
authority' see PARA 1051; and as to licensing authorities generally see PARA 1051 et seq. 


318. Applicable complainants. The complainant is within the jurisdiction of 
the ombudsman scheme! if he meets the following two conditions but does not 
fall within excluding provisions?. The first condition is thatthe complainant is an 
individual or a person (other than an individual) of a description prescribed by 
order made by the Lord Chancellor in accordance with a recommendation?. The 
second condition is that: 


(1) the services to which the complaint relates were provided by the 
respondent to the complainant‘; 

(2) the services to which the complaint relates were provided by the 
respondent to an authorised person, in relation to an activity which is a 
reserved legal activity, who procured them on the complainant’s behalf’; 

(3) the services to which the complaint relates were provided by the 
respondent in the respondent’s capacity as a personal representative ог 
trustee or to a person acting as a personal representative or trustee, and 
the complainant is a beneficiary of the estate or trust in question®; ог 

(4) the complainant satisfies such other conditions, in relation to the 
services to which the complaint relates, as may be prescribed by order 
made by the Lord Chancellor in accordance with a recommendation’. 

The complainant is excluded if, at the relevant time: 

(a) he was an authorised person in relation to an activity which was a 
reserved legal activity and the services to which the complaint relates 
were procured by him on behalf of another person’; 

(b) the complainant was a public body or was acting on behalf of such a 
body in relation to the services to which the complaint relates?; or 

(c) he was a person prescribed, or of a description prescribed, as excluded 
by order made by the Lord Chancellor in accordance with a 
recommendation'!?, 


Је within the Legal Services Act 2007 s 128. As to the meaning of ‘complainant’ see PARA 315 
note 6. 

Legal Services Act 2007 s 128(2). The excluding provisions mentioned in the text are those 
under s 128(5). The scheme applies where the underlying conduct about which a complaint is 
made took place at a time when the respondent was in practice, even though he is suspended 
from practice before the proceedings are begun: Deputy Chief Legal Ombudsman v French 
[2012] EWHC 113 (Admin), [2012] NLJR 138, [2012] All ER (D) 85 (Jan). 

Legal Services Act 2007 s 128(3). An interested body may, at any time, recommend to the 
Lord Chancellor that the Lord Chancellor make an order under s 128(3)(b), (4)(d), (5)(c): 
s 130(1). An interested body must, if requested to do so by the Lord Chancellor, consider 
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whether or not it is appropriate to make a recommendation under s 130(1): s 130(2). An 

interested body must, before making a recommendation under s 130(1) publish a draft of the 

proposed recommendation, invite representations regarding the proposed recommendation and 
consider any such representations which are made: s 130(3). Where the Lord Chancellor receives 

a recommendation under s 130(1), the Lord Chancellor must consider whether to follow the 

recommendation: s 130(4). If the Lord Chancellor decides not to follow the recommendation, 

the Lord Chancellor must publish a notice to that effect which includes the Lord Chancellor's 
reasons for the decision: s 130(5). For these purposes "interested body' means the Office for 

Legal Complaints, the Legal Services Board or the Consumer Panel: s 130(6). As to notices 

generally see PARA 203 note 11. As to the Lord Chancellor see PARA 201 note 1. As to the Office 

for Legal Complaints see s 114; and PARA 293 et seq. As to the Legal Services Board see the 

Legal Services Act 2007 s 2; and PARA 203 et seq. As to the Consumer Panel see PARAS 223-226. 

In exercise of this power the Legal Services Act 2007 (Legal Complaints) (Parties) Order 2010, 

SI 2010/2091 has been made. 

The following persons may be a complainant within the Legal Services Act 2007 s 128(3) 
(see the Legal Services Act 2007 (Legal Complaints) (Parties) Order 2010, SI 2010/2091, 
arts 2, 3): 

(1) an enterprise which, at the material time, is a micro-enterprise within the meaning of 
Commission Recommendation of 6 May 2003 concerning the definition of micro, small 
and medium-sized enterprises 2003/361/EC (OJ L124, 20.5.2003, p 36) Annex arts 1, 
2(1), (3) as that Recommendation had effect at the date it was adopted; 
(2) a charity with an annual income net of tax of less than £1 million at the material time; 
(3) a club, association or organisation, the affairs of which are managed by its members or 
a committee or committees of its members, with an annual income net of tax of less 
than £1 million at the material time; 
(4) a trustee of a trust with an asset value of less than £1 million at the material time; 
) a personal representative of the estate of a person (referred to as ‘X’), provided X had 
not before his or her death referred the complaint to the ombudsman scheme; and 
(6) a beneficiary of the estate of à person (X) provided X had not before his or her death 
referred the complaint to the ombudsman scheme. 
The Office for Legal Complaints may use whatever method it sees fits to determine whether 

a person falls within the financial limits in art 2 (see heads (1)-(6) above) and may make a broad 

estimate of any relevant amount: art 4. 

4 Legal Services Act 2007 s 128(4)(a). As to the meaning of ‘respondent’ see РАКА 316 note 2. 

5 Legal Services Act 2007 s 128(4)(b), (6). As to the meaning of ‘authorised person’, in relation to 

activities which are reserved legal activities, see s 18; and PARA 356. As to the meaning of 

‘reserved legal activities’ see PARA 352. 

Legal Services Act 2007 s 128(4)(c). 

7 Legal Services Act 2007 s 128(4)(d). The recommendation mentioned in the text is one under 

s 130 (see note 3). A person may be a complainant (“С”) within s 128(4)(d) if the services to 

which the complaint relates were offered by the respondent to C, or refused by the respondent 

to C: Legal Services Act 2007 (Legal Complaints) (Parties) Order 2012, SI 2012/3092, art 2. 

Legal Services Act 2007 s 128(5)(a). 

9 Legal Services Act 2007 s 128(5)(b). ‘Public body’ means any government department, local 
authority or other body constituted for purposes of the public services, local government or the 
administration of justice: s 128(7). 

10 Legal Services Act 2007 s 128(5)(c). The recommendation mentioned in the text refers to one 
under s 130 (see note 3). 
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319. Acts and omissions by employees. For the purposes of the ombudsman 
scheme!, any act or omission by a person in the course of the person's 
employment is to be treated as also an act or omission by the person's employer, 
whether or not it was done with the employer's knowledge or approval. 

For the purposes of the ombudsman scheme?, any act or omission by a 
partner in a partnership in the course of carrying on, in the usual way, business 
of the kind carried on by the partnership is to be treated as also an act or 
omission by the partnership*. However this does not apply if the partner had no 
authority to act for the partnership and the person purporting to rely on that 
provision knew, at the time of the act or omission, that the partner had no such 
authority. 
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This also applies for the purposes of the Legal Services Act 2007 Pt 6 (ss 112-161). 
Legal Services Act 2007 s 131(1). 

This also applies for the purposes of the Legal Services Act 2007 Pt 6. 

Legal Services Act 2007 s 131(2). 

Legal Services Act 2007 s 131(3). 
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320. Continuity of complaints. The ability of a person to make a complaint 
about an act or omission of a partnership or other unincorporated body is not 
affected by any change in the membership of the partnership or body!. Scheme 
rules must make provision determining the circumstances in which, for the 
purposes of the ombudsman scheme, an act or omission of a person (‘A’) is, 
where А ceases to exist and another person (“В”) succeeds to the whole or 
substantially the whole of the business of A, to be treated as an act or omission 
of B?. 

Such rules must, in relation to cases where an act or omission of A is treated 
as an act or omission of B, make provision about the treatment of complaints 
under the ombudsman scheme which are outstanding against A at the time A 
ceases to exist?. Scheme rules must also make provision permitting such persons 
as may be specified in the rules to continue a complaint made by a person who 


ч 


has died or is otherwise unable to ас“. Ы 


Legal Services Act 2007 s 132(1). 

Legal Services Act 2007 s 132(2). As to the meaning of ‘scheme rules’ see PARA 315 note 8. 
Legal Services Act 2007 s 132(3). 

Legal Services Act 2007 s 132(4). For this purpose the scheme rules may modify references to 
the complainant in Pt 6 (ss 112-161) and in scheme rules: s 132(4). As to the meaning of 
‘complainant’ see PARA 315 note 6. 
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321. Operation of the ombudsman scheme. Scheme rules must set out the 
procedure for the making of complaints under the ombudsman scheme! and the 
investigation, consideration and determination of complaints by ап 
ombudsman?. 

The rules may (among other things) make provision: 

(1) for the whole or part of a complaint to be dismissed, in specified 
circumstances, without consideration of its merits?; 

(2) for the reference of a complaint, in specified circumstances and with the 
consent of the complainant, to another body with a view to it being 
determined by that body instead of by an ombudsman‘; 

(3) for a person who, at the relevant time? was an authorised person in 
relation to an activity to be treated in specified circumstances, for the 
purposes of the scheme®, as if that person were a co-respondent in 
relation to a complaint’; 

(4) about the evidence which may be required or admitted and the extent to 
which it should be oral or written’; 

(5) for requiring parties to the complaint to attend to give evidence and 
produce documents, and for authorising the administration of oaths by 
ombudsmen?; 

(6) about the matters which are to be taken into account in determining 
whether an act or omission was fair and reasonable!; 

(7) Тог an ombudsman, in such circumstances as may be specified, to award 
expenses to persons in connection with attendance at a hearing before 
an ombudsman!!; 

(8) for an ombudsman to award costs against the respondent in favour of 
the complainant”; 
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(9) for an ombudsman to award costs against the complainant or the 
respondent in favour of the Office for Legal Complaints? for the 
purpose of providing a contribution to resources deployed in dealing 
with the complaint, if in the ombudsman's opinion that person acted so 
unreasonably in relation to the complaint that it is appropriate in all the 
circumstances of the case to make such an award!^; 

(10) for the purpose of facilitating the settlement of a complaint with the 
agreement of the parties to 115; 

(11) for specified persons to be notified of complaints, determinations and 
directions under the ombudsman ѕсһете!6, 

No person may be required by scheme rules to provide any information or 


give any evidence which that person could not be compelled to provide or give in 
evidence in civil proceedings before the High Court or to produce any document 
which that person could not be compelled to produce in such proceedings!’. 


1 


As to the ombudsman scheme see PARA 315. For the purposes of the Legal Services Act 2007 
s 133, ‘party’, in relation to a complaint, means the complainant, the respondent and any other 
person who in accordance with scheme rules is to be regarded as a party to the complaint: 
s 133(8). As to the meaning of ‘complainant’ see PARA 315 note 6. As to the meaning of ‘scheme 
rules’ see РАКА 315 note 8. 
Legal Services Act 2007 s 133(1). The rules must provide that a complaint is to be entertained 
under the ombudsman scheme only if the complainant has made the complaint under that 
scheme before the applicable time limit (determined in accordance with the scheme rules) has 
expired and may provide that an ombudsman may extend that time limit in specified 
circumstances: s 133(2). „ЛЕ: 
Legal Services Act 2007 s 133(3)(a). The circumstances specified under s 133(3)(a) may include 
the following: 
(1) the ombudsman considers the complaint or part to be frivolous or vexatious or totally 
without merit (s 133(4)(a)); 
(2) the ombudsman considers that the complaint or part would be better dealt with under 
another ombudsman scheme, by arbitration or by other legal proceedings (s 133(4)(b)); 
(3) the ombudsman considers that there has been undue delay in the making of the 
complaint or part, or the provision of evidence to support it (s 133(4)(c)); 
(4) the ombudsman is satisfied that the matter which is the subject of the complaint or part 
has previously been dealt with under another ombudsman scheme, by arbitration or by 
other legal proceedings (s 133(4)(d)); 
(5) the ombudsman considers that there are other compelling reasons why it is 
inappropriate for the complaint or part to be dealt with under the ombudsman scheme 
(s 133(4)(e)). 
For the purposes of the Legal Services Act 2007 s 133 ‘specified’ means specified in scheme 
rules: s 133(8). 
Legal Services Act 2007 s 133(3)(b). 
As to the meaning of ‘relevant time’ see the Legal Services Act 2007 s 128(7); and PARA 316 
note 6 (definition applied by s 133(3)(c)). 
This also applies for the purposes of the Legal Services Act 2007 Pt 6 (ss 112-161). As to the 
meaning of ‘authorised person’, in relation to activities which are reserved legal activities, see 
s 18; and PARA 356. 
Legal Services Act 2007 s 133(3)(c). 
Legal Services Act 2007 s 133(3)(d). 
Legal Services Act 2007 s 133(3)(e). As to the meaning of ‘administration of oaths’ see PARA 352 
note 7. 
Legal Services Act 2007 s 133(3)(f). 
Legal Services Act 2007 s 133(3)(g). An amount due under an award made in favour of a person 
by virtue of provision made under s 133(3)(g) is recoverable as a debt due to that person: 
s 133(7). 
Legal Services Act 2007 s 133(3)(h). Scheme rules may authorise an ombudsman making an 
award of costs in accordance with rules within s 133(3)(h) or s 133(3)(i) to order that the 
amount payable under the award bears interest, from a time specified in or determined in 
accordance with the order, at a rate specified in or determined in accordance with the rules: 
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s 133(6). An amount due under an award made in favour of a person by virtue of provision 
made under s 133(3)(h) is recoverable as a debt due to that person: s 133(7). As to the meaning 
of ‘respondent’ see PARA 316 note 2. 

As to the Office for Legal Complaints see the Legal Services Act 2007 s 114; and PARA 293. 
Legal Services Act 2007 s 133(3)(i). See note 12. An amount due under an award made in favour 
of a person by virtue of provision made under s 133(3)(i) is recoverable as a debt due to that 
person: s 133(7). Any sum so received is payable into the Consolidated Fund together with any 
interest payable on such an amount under s 133(6): see s 175(1)(h). As to the Consolidated 
Fund see CONSTITUTIONAL AND ADMINISTRATIVE LAW vol 20 (2014) PARA 480; PARLIAMENT 
vol 78 (2010) PARAS 1028-1031. 

Legal Services Act 2007 s 133(3)(j). 

Legal Services Act 2007 s 133(3)(k). 

Legal Services Act 2007 s 133(5). 


322. Consent requirement for ombudsman scheme rules. Before making 
scheme rules! the Office for Legal Complaints? must obtain the consent of the 
Legal Services Board? and, in the case of rules relating to charges payable by 
respondents^, the consent of the Lord Chancellor. 


1 
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This applies to scheme rules under the Legal Services Act 2007 Pt 6 (ss 112-161). For these 
purposes the reference to rules includes a reference to modifying rules: s 155(2). As to the 
meaning of ‘scheme rules’ see PARA 315.note 8. d ES 

As to the Office for Legal Complaints see the Legal Services Act 2007 s 114; and PARA 293. 
As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

Te under the Legal Services Act 2007 s 136 (see РАКА 324). As to the meaning of ‘respondent’ see 
PARA 316 note 2. 

Legal Services Act 2007 s 155(1). As to the Lord Chancellor see PARA 201 note 1. 


323. The Board's power in respect of ombudsman scheme rules. The Legal 
Services Board! may direct the Office for Legal Complaints? to take such steps as 
are necessary to: 


(1) | modify its scheme rules? in accordance with such general requirements 
as are specified in the direction; or , 

(2) make a specified modification to its scheme гшез>. 

However before giving a direction under head (2) above the Board must: 

(a) give the Office a notice giving details of the proposed modification and 
containing a statement that representations about the proposal may be 
made to the Board within a period specified in the notice®; 

(b) publish a copy of that notice’; and 

(c) have regard to any representations duly тадез. 

Where the Board revokes a direction, it must give the Office notice of the 


revocation and publish that notice?. 
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As to the Legal Services Board see the Legal! Services Act 2007 s 2; and PARA 203 et seq. 

As to the Office for Legal Complaints see the Legal Services Act 2007 s 114; and PARA 293. 
As to the meaning of ‘scheme rules’ see PARA 315 note 8. 

Legal Services Act 2007 s 156(1)(a). 

Legal Services Act 2007 s 156(1)(b). However s 155(1)(a) (see PARA 322), s 205 (see PARAS 218, 
311) do not apply in relation to any modification made by the Office for Legal Complaints to its 
rules in compliance with a direction under s 156(1)(b): s 156(3). 

Legal Services Act 2007 s 156(2)(a). As to notices generally see PARA 203 note 11. 

Legal Services Act 2007 s 156(2)(b). 

Legal Services Act 2007 s 156(2)(c). 

Legal Services Act 2007 s 156(4) 


324. Charges payable by respondents in relation to complaints under the 
ombudsman scheme. Scheme rules! must require respondents?, in relation to 
complaints under the ombudsman scheme?, to pay to the Office for Legal 
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Complaints* such charges as may be specified in the rules. The rules must 
provide for charges payable in relation to a complaint to be waived (or wholly 
refunded) where: 

(1) the complaint is determined or otherwise resolved in favour of the 
respondent®; and 

(2) the ombudsman is satisfied that the respondent took all reasonable steps 
to try to resolve the complaint under the respondent's complaints 
procedures", 

The rules may make provision as to: 

(a) the circumstances in which a complaint is to be treated as determined or 
otherwise resolved in favour of the respondent (which may include 
circumstances where a complaint is settled, withdrawn or abandoned 
(or treated as withdrawn or abandoned by virtue of scheme rules))8; 

(b) matters to be taken into account by the ombudsman for the purposes of 
head (2) above?. 

The rules may, among other things: 

(i) provide for the Office for Legal Complaints to reduce or waive а charge 
in such other circumstances as may be specified?®; 

(ii) set different charges for different stages of the proceedings on a 
complaint!!; 

(ili) provide for charges to be wholly or partly refunded in such other 
circumstances as may be specified!?; 

(iv) provide that if the whole or any part of a charge is not paid by the time 
by which it is required to be paid under the rules, the unpaid balance 
from time to time carries interest at the rate specified in, or determined 
in accordance with, the rules!?, 


As to the meaning of ‘scheme rules’ see РАКА 315 note 8. 

As to the meaning of ‘respondent’ see PARA 316 note 2. 

As to the ombudsman scheme see PARA 315. 

As to the Office for Legal Complaints see the Legal Services Act 2007 s 114; and PARA 293. 

Legal Services Act 2007 s 136(1). Any charge which is owed to the Office for Legal Complaints 

by virtue of rules made under s 136 may be recovered as a debt due to the Office: s 136(6). Any 

charges received by the Office by virtue of rules under s 136 together with any interest payable 

in accordance with those rules are payable into the Consolidated Fund: see s 175(1)(g). As to the 

Consolidated Fund see CONSTITUTIONAL AND ADMINISTRATIVE LAW vol 20 (2014) PARA 480; 

PARLIAMENT vol 78 (2010) PARAS 1028-1031. 

Legal Services Act 2007 s 136(2)(a). 

Legal Services Act 2007 s 136(2)(b). The respondent's complaints procedures are the procedures 

established by the respondent, or which the respondent participates in or is subject to, in 

accordance with regulatory arrangements (or licensing rules of the Board) made in accordance 

with s 112 (see PARA 254): s 136(4). As to the meaning of ‘licensing rules’ see PARA 1071; and as 

to licensing rules generally see PARA 1071 et seq. 

8 Legal Services Act 2007 s 136(3)(a). 

9 Legal Services Act 2007 s 136(3)(b). 

10 Legal Services Act 2007 s 136(5)(a). 

11 Legal Services Act 2007 s 136(5)(b). 
(5)(c) 
(5)(d) 
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12 Legal Services Act 2007 s 136(5)(c 
13 Legal Services Act 2007 s 136(5)(d). 


(C) Determinations under the Ombudsman Scheme 


325. Determination of complaints under the ombudsman scheme. A 
complaint is to be determined under the ombudsman scheme! by reference to 
what is, in the opinion of the ombudsman making the determination, fair and 
reasonable in all the circumstances of the case?. 
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The determination may contain one or more of the following: 

(1) а direction that the respondent? make an apology to the complainant’; 

(2) a direction that the fees to which the respondent is entitled in respect of 
the services to which the complaint relates (the ‘fees’) are limited to such 
amount as may be specified in the direction and the respondent comply, 
or secure compliance, with such one or more of the permitted 
requirements as appear to the ombudsman to be necessary in order for 
effect to be given to the direction?; 

(3) a direction that the respondent pay compensation to the complainant of 
such an amount as is specified in the direction in respect of any loss 
which has been suffered by, or any inconvenience or distress which has 
been caused to, the complainant as a result of any matter connected 
with the complaint; 

(4) a direction that the respondent secure the rectification, at the expense of 
the respondent, of any such error, omission or other deficiency arising in 
connection with the matter in question as the direction may specify’; 

(5) a direction that the respondent take, at the expense of the respondent, 
such other action in the interests of the complainant as the direction 
may specify?. | did 

The power of the ombudsman to make a direction under heads (1) to (5) 


above is not confined to cases where the complainant may have a cause of action 
against the respondent for negligence?. 


Where a determination is made under the ombudsman scheme in respect of a 


complaint, the total value of directions under heads (3) to (5) above contained in 
the determination must not exceed £50,000!9, 
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As to the ombudsman scheme see PARA 315. 
Legal Services Act 2007 s 137(1). 
As to the meaning of ‘respondent’ see PARA 316 note 2. 
Legal Services Act 2007 s 137(2)(a). As to the meaning of ‘complainant’ see PARA 315 note 6. 
Legal Services Act 2007 s 137(2)(b). For the purposes of s 137(2)(b) the 'permitted 
requirements' are: 
(1) that the whole or part of any amount already paid by or on behalf of the complainant 
in respect of the fees be refunded (s 137(3)(a)); 
(2) that the whole or part of the fees be remitted (s 137(3)(b)); 
(3) that the right to recover the fees be waived, whether wholly or to any specified extent 
(s 137(3)(c)). 

Where a direction is made under s 137(2)(b) which requires that the whole or part of any 
amount already paid by or on behalf of the complainant in respect of the fees be refunded the 
direction may also provide for the amount payable under the direction to carry interest from a 
time specified in or determined in accordance with the direction, at the rate specified in or 
determined in accordance with scheme rules: s 137(4). 

Legal Services Act 2007 s 137(2)(c). Where a direction is made under s 137(2)(c) the direction 
may also provide for the amount payable under the direction to carry interest from a time 
specified in or determined in accordance with the direction, at the rate specified in or determined 
in accordance with scheme rules: s 137(4). 

Legal Services Act 2007 s 137(2)(d). 

Legal Services Act 2007 s 137(2)(e). 

Legal Services Act 2007 s 137(5). 


Legal Services Act 2007 s 138(1) (amended by SI 2012/3091). For this purpose the total value of 
such directions is the aggregate of the amount of any compensation specified in a direction 
under the Legal Services Act 2007 s 137(2)(c) and the amount of any expenses reasonably 
incurred by the respondent when complying with a direction under s 137(2)(d) or (e): s 138(2). 
For the purposes of determining that total value, any interest payable on an amount within 
s 137(2)(a), by virtue of s 137(4) (see note 6), is to be ignored: s 138(3). An interested body may, 
at any time, recommend to the Lord Chancellor that s 138(1) should be amended so as to 
substitute the amount specified in the recommendation for the amount for the time being 
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specified in that provision and the Lord Chancellor may accordingly amend s 138(1) by order: 
s 139(1), (2). See the Legal Services Act 2007 (Alteration of Limit) Order 2012, SI 2012/3091. 
An interested body must, if requested to do so by the Lord Chancellor, consider whether or 
not it is appropriate to make a recommendation under the Legal Services Act 2007 s 139(2): 
s 139(3). An interested body must, before making a recommendation under s 139(2) publish a 
draft of the proposed recommendation, invite representations regarding the proposed 
recommendation and consider any such representations which are made: s 139(4). Where the 
Lord Chancellor receives a recommendation under s 139(2), the Lord Chancellor must consider 
whether to follow the recommendation: s 139(5). If the Lord Chancellor decides not to follow 
the recommendation, the Lord Chancellor must publish a notice to that effect which includes the 
Lord Chancellor's reasons for the decision: s 139(6). For the purposes of s 139 ‘interested body’ 
means the Office for Legal Complaints, the Legal Services Board or the Consumer Panel: 
^ 6 139(7). As to notices generally see PARA 203 note 11. As to the Legal Services Board see s 2; 
and PARA 203 et seq. As to the Consumer Panel see PARAS 223-226. As to the Lord Chancellor 
see PARA 201 note 1. 


326. Acceptance or rejection of determination. When an ombudsman! has 
determined a complaint the ombudsman must prepare a written statement of the 
determination’. The statement must give the ombudsman's reasons for the 
determination, be signed by the ombudsman and require the complainant? to 
notify the ombudsman, before a time specified in the statement (the ‘specified 
time’), whether the complainant accepts or rejects the determination*. The 
ombudsman must give a copy of the statement to the complainant, the 
respondent? and any relevant authorising body in relation to the respondent. 

If the complainant notifies the ombudsman that the determination is accepted 
by the complainant, it is binding on the respondent and the complainant and is 
final". If, by the specified time, the complainant has not notified the ombudsman 
of the complainant's acceptance or rejection of the determination, the 
complainant is to be treated as having rejected it?. However if: 

(1) the complainant notifies the ombudsman after the specified time that 

the determination is accepted by the complainant?; 

(2) the complainant has not previously notified the ombudsman of the 

complainant's rejection of the determination!?; and 

(3) the ombudsman is satisfied that such conditions as may be prescribed by 

the scheme rules for these purposes are satisfied! t, 
the determination is treated as if it had never been rejected". 

The ombudsman must give notice of the outcome to the complainant, the 
respondent and any relevant authorising body in relation to the respondent'?. A 
copy of the determination on which appears a certificate signed by an 
ombudsman is evidence that the determination was made under the зспете“. 


As to the meaning of ‘ombudsman’ see PARA 337 note 3. 

Legal Services Act 2007 s 140(1). 

As to the meaning of ‘complainant’ see PARA 315 note 6. 

Legal Services Act 2007 s 140(2). 

As to the meaning of ‘respondent’ see РАКА 316 note 2. 

Legal Services Act 2007 s 140(3). As to the meaning of ‘relevant authorising body’ see PARA 317 

note 6. 

7 Тера! Services Act 2007 s 140(4). Neither the complainant nor the respondent, in relation to a 
complaint, may institute or continue legal proceedings in respect of a matter which was the 
subject of a complaint, after the time when a determination by an ombudsman of the complaint 
becomes binding and final in accordance with s 140: s 140(11). 

8 Legal Services Act 2007 s 140(5). Where a determination is rejected by virtue of s 140(5), that 
notice must contain a general description of the effect of s 140(6) (see the text and notes 9-12): 
s 140(8). 

9 Legal Services Act 2007 s 140(6)(a). 

10 Legal Services Act 2007 s 140(6)(b). 

11 Legal Services Act 2007 s 140(6)(c). 
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12 Legal Services Act 2007 s 140(6). 

13 Legal Services Act 2007 s 140(7). As to notices generally see PARA 203 note 11. 

14 Legal Services Act 2007 s 140(9). Such a certificate purporting to be signed by an ombudsman is 
to be taken to have been duly signed unless the contrary is shown: s 140(10). 


327. | Enforcement by complainant of directions under the ombudsman 
scheme. The following provisions apply where a determination is made in 
respect of a complaint under the ombudsman scheme!, one or more directions 
have been made? and the determination is final. An amount payable in 
accordance with: 

(1) а direction* which requires that the whole or part of any amount 
already paid by or on behalf of the complainant? in respect of the fees 
be refunded®; or 

(2) a direction for compensation to be paid’, 

including any interest payable?, is recoverable, if a court? so orders on the 
application of the complainant or an ombudsman", as if it were payable under 
an order of that сошт!!, 

If the respondent!? fails to comply with any other direction under certain 

provisions of the Legal Services Act 200713 the сотрашати or an ombudsman 
may make an application!^ to the court for enforcement)’. ` 


1 As to the ‘ombudsman scheme’ see PARA 315. 

2 leone or more directions are made under the Legal Services Act 2007 s 137(2) (see PARA 395) 

3 Legal Services Act 2007 s 141(1). As to where a determination is final see s 140(4); and PARA 
326. 


4 [ea direction under the Legal Services Act 2007 s 137(2)(b) (see PARA 325). 

5 А5 to the meaning of ‘complainant’ see PARA 315 note 6. 

6  LegalServices Act 2007 s 141(2)(a). 

7 Legal Services Act 2007 s 141(2)(b). The direction referred to in the text is a direction under 
s 137(2)(c) (see PARA 325). 

8 Те interest payable under the Legal Services Act 2007 5 137(4) (see PARA 325). 

9 For these purposes ‘court’ means the High Court or the county court: Legal Services Act 2007 


s 141(7) (amended by the Crime and Courts Act 2013 s 17(5), Sch 9 Pt 3 para $2(1)(b), (2)). 

10 As to the meaning of ‘ombudsman’ see PARA 337 note 3. An ombudsman may make an 
application under the Legal Services Act 2007 s 141(2) only in such circumstances as may be 
specified in scheme rules, and with the complainant's consent: s 141(5). 

11 Legal Services Act 2007 s 141(2). If the court makes an order under s 141(2) on the application 
of an ombudsman, the ombudsman may in such circumstances as may be specified in scheme 
rules and with the complainant's consent recover the amount mentioned in that provision on 
behalf of the complainant: s 141(6). 

12 As to the meaning of ‘respondent’ see PARA 316 note 2. 

13 Ie under the Legal Services Act 2007 s 137(2) (see PARA 325). 

14 Ie ап application under the Legal Services Act 2007 s 141. An ombudsman may make an 
application under s 141(3) only in such circumstances as may be specified in scheme rules, and 
with the complainant's consent: s 141(5). 

15 Legal Services Act 2007 s 141(3). If, on an application under s 141(3), the court decides that the 
respondent has failed to comply with the direction in question, it may order the respondent to 
take such steps as the court directs for securing that the direction is complied with: s 141(4). As 
to the meaning of ‘court’ generally see PARA 202 note 13. 


328. Reporting orders. Where a court makes an order enforcing directions! it 
must give the Office for Legal Complaints? notice to that effect?. Where the 
order is made against a person who is an authorised person in relation to any 
activity which is a reserved legal activity*, the Office for Legal Complaints must 
make arrangements to ensure that an ombudsman? gives to each relevant 
authorising body$, in relation to that person, a report which states that the order 
has been made". 
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1 lean order under the Legal Services Act 2007 s 141 (see PARA 327). 

2 As to the Office for Legal Complaints see the Legal Services Act 2007 s 114; and PARA 293. As 
to the meaning of ‘court’ see PARA 202 note 13. 

3 Legal Services Act 2007 s 142(1). As to notices generally see PARA 203 note 11. 

4 As to the meaning of 'authorised person', in relation to activities which are reserved legal 

activities, see the Legal Services Act 2007 s 18; and PARA 356. As to the meaning of 'reserved 

legal activity’ see PARA 352. 

As to the meaning of ‘ombudsman’ see PARA 337 note 3. 

As to the meaning of ‘relevant authorising body’ see PARA 317 note 6. 

Legal Services Act 2007 s 142(2). A report under s 142(2) may require the relevant authorising 

body to report to the ombudsman the action which has been or is to be taken by it in response 

to the report under s 142(2) and the reasons for that action being taken: s 142(3). If an 

ombudsman, having regard to any report produced by the relevant authorising body in 

compliance with a requirement imposed under s 142(3), or any failure to comply with such a 

requirement, considers that there has been a serious failure by the relevant authorising body to 

discharge its regulatory functions or if such a requirement has been imposed on the body on 

more than one occasion, that the relevant authorising body has persistently failed adequately to 

discharge its regulatory functions, the ombudsman may make a report to that effect to the Legal 

Services Board: s 142(4). As to the Legal Services Board see s 2; and PARA 203 et seq. 
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(D) Information 


329. Duties to share information relating to complaints. Scheme rules! must 
make provision requiring the Office for Legal Complaints?, an ombudsman? and 
a member of the Office’s staff* to disclose to an approved regulator? information 
of such description as may be specified in the rules, in such circumstances as may 
be so specified®. TM 

The regulatory arrangements? of an approved regulator must make provision 
requiring the approved regulator to disclose to the Office for Legal Complaints, 
an ombudsman and a member of the Office's staff information of such 
description as may be specified in the arrangements, in such circumstances as 
may be so specified’. 

Provision made under the above provisions? must satisfy such requirements as 
the Legal Services Board may, from time to time, specify!? and in specifying such 
requirements the Board must have regard to the need to ensure that, so far as 
reasonably practicable: 

(1) duplication of investigations is avoided!!; 

(2) the Office for Legal Complaints assists approved regulators to carry out 
their regulatory functions, and approved regulators assist with the 
investigation, consideration and determination of complaints under the 
ombudsman scheme??, 


As to the meaning of ‘scheme rules’ see PARA 315 note 8. 

As to the Office for Legal Complaints see the Legal Services Act 2007 s 114; and PARA 293. 
As to the meaning of ‘ombudsman’ see PARA 337 note 3. 

le a member of staff appointed under the Legal Services Act 2007 Sch 15 para 13 (see PARA 
301). 

As to the meaning of ‘approved regulator’ see РАКА 227. 

Legal Services Act 2007 s 144(1), (3). The Office must before publishing under s 205(2) (see 
PARAS 218, 311) a draft of rules it proposes to make under s 144(1), consult each approved 
regulator to which the proposed rules apply and when seeking the Board's consent to such rules 
under s 155 (see PARA 322), identify any objections made by an approved regulator to the rules 
and not withdrawn: s 144(7). 

7 Asto the meaning of ‘regulatory arrangements’ see PARA 246. 

8 Legal Services Act 2007 s 144(2), (3). 

9 Те under the Legal Services Act 2007 s 144(1), (2). An approved regulator must consult the 
Office for Legal Complaints before making provisions in its regulatory arrangements of the kind 
mentioned in s 144(2), and where an application is made for the Legal Services Board's approval 
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of such provisions, identify any objections made by the Office to the provisions and not 
withdrawn: s 144(8). As to the Legal Services Board see s 2; and PARA 203 et seq. 

10 Legal Services Act 2007 s 144(4). The Board must publish any requirements specified by it 
under s 144(4): s 144(6). 

11 Legal Services Act 2007 s 144(5)(a). 

12 Legal Services Act 2007 s 144(5)(b). Section 144 applies to the Board in its capacity as a 
licensing authority and licensing rules made by the Board as it applies to an approved regulator 
and its regulatory arrangements; and for this purpose the reference in s 144(5)(b) to ‘regulatory 
functions' is to be read as a reference to the Board's functions under its licensing rules: s 144(9). 
As to the meaning of ‘regulatory functions’ see PARA 201 note 4. As to the meaning of ‘licensing 
authority' see PARA 1051; and as to licensing authorities generally see PARA 1051 et seq. As to 
the meaning of ‘licensing rules’ see РАКА 1071; and as to licensing rules generally see PARA 1071 
et seq. 


330. Provision of information and documents to ombudsman. An 
ombudsman! may, by notice, require a party? to a complaint under the 
ombudsman scheme?: 
(1) to produce documents, or documents of a description, specified in the 
notice*; or 
(2) to provide information, or information of a description, specified in the 


notice?. е * ae 

The notice may require the information or documents го Бе provided or 
produced before the end of such reasonable period as may be specified in the 
notice and in the case of information, in such manner or form as may be so 
specified$. 

An ombudsman may take copies of or extracts from a document produced 
and require the person producing the document to provide an explanation of it". 

If a person who is required to produce a document fails to do so, an 
ombudsman may require that person to state, to the best of that person's 
knowledge and belief, where the document 158. 


1 As to the meaning of ‘ombudsman’ see PARA 337 note З. 
2 For these purposes ‘party’, in relation to a complaint, means: 
(1) the complainant (Legal Services Act 2007 s 147(7)(a)); 
(2) the respondent (s 147(7)(b)); 
(3) any other person who in accordance with the scheme rules is to be regarded as a party 
to the complaint (s 147(7)(c)). 

As to the meaning of ‘complainant’ see PARA 315 note 6. As го the meaning of ‘respondent’ 
see PARA 316 note 2. As to notices generally see PARA 203 note 11. As to the meaning of ‘scheme 
rules’ see PARA 315 note 8. 

As to the ombudsman scheme see PARA 315. 
Legal Services Act 2007 s 147(1)(a). Section 147 applies only to information and documents the 
provision or production of which the ombudsman considers necessary for the determination of 
the complaint: s 147(3). 
Legal Services Act 2007 s 147(1)(b). See note 4. 
Legal Services Act 2007 s 147(2). 
Legal Services Act 2007 s 147(4). 
Legal Services Act 2007 s 147(5). No person may be required under s 147: 
(1) to provide any information which that person could not be compelled to provide or 
give in evidence in civil proceedings before the High Court (s 147(6)(a)); ог 
(2) to produce any document which that person could not be compelled to produce in such 
proceedings (s 147(6)(b)). 
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331. Failure to provide information or produce documents to ombudsman. 

The following applies where an ombudsman! is of the opinion that an authorised 
person? has failed to comply with the requirement? to produce information and 
documents*. The ombudsman must give each relevant authorising body?, in 
relation to that person, a report which states that the ombudsman is of that 
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opinion and gives details of the failureé. Such a report? may require the relevant 
authorising body to report to the ombudsman the action which has been or is to 
be taken by it in response and the reasons for that action being taken’, 
If an ombudsman, having regard to any such report produced by the relevant 
authorising body’, or any failure to comply with such a requirement, considers: 
(1) that there has been a serious failure by the relevant authorising body to 
discharge its regulatory functions”; or 
(2) if such a requirement has been imposed on the body on more than one 
occasion, that the relevant authorising body has persistently failed 
| adequately to discharge its regulatory functions", 
the ombudsman may make a report to that effect to the Legal Services Board!2. 


1 As to the meaning of ‘ombudsman’ see PARA 337 note 3. 

2 For these purposes ‘authorised person’ means an authorised person in relation to any activity 

which is a reserved legal activity: Legal Services Act 2007 s 148(6). As to the meaning of 

‘authorised person’, in relation to activities which are reserved legal activities, see s 18; and PARA 

356. As to the meaning of ‘reserved legal activity’ see РАКА 352. 

le a requirement imposed under the Legal Services Act 2007 s 147(1) (see PARA 330). 

Legal Services Act 2007 s 148(1). 

As to the meaning of ‘relevant authorising body’ see PARA 317 note 6. 

Legal Services Act 2007 s 148(2). The duty imposed by s 148(2) is not affected by the 

withdrawal or abandonment of the complaint in relation to which the requirement was imposed 

under s 147(1): s 148(4). 

7 Теа report imposed under the Legal Services Act 2007 s 148(2). 

8 Legal Services Act 2007 s 148(3). 

9 e any report produced in compliance with a requirement imposed under the Legal Services 
Act 2007 s 148(3). 

10 Legal Services Act 2007 $ 148(5)(a). As to the meaning of ‘regulatory functions’ see РАКА 201 
note 4. 

11 Legal Services Act 2007 s 148(5)(b). 

12 Legal Services Act 2007 s 148(5). As to the Legal Services Board see s 2; and PARA 203 et seq. 
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332. Enforcement of requirement to provide information or produce 
documents to ombudsman. The following applies where an ombudsman! is of 
the opinion that a person (the 'defaulter) has failed to comply with a 
requirement? to provide information or produce documents?. The ombudsman 
may certify the defaulter's failure to comply with the requirement to the court? 
and the court may inquire into the case so certified?. 

If the court is satisfied that the defaulter has failed without reasonable excuse 
to comply with the requirement, it may deal with the defaulter and, in the case of 
a body, any manager of the body, as if that person were in contempt. 


Аз to the meaning of ‘ombudsman’ see РАКА 337 note 3. 

Ie a requirement imposed under the Legal Services Act 2007 s 147(1) (see PARA 330). 

Legal Services Act 2007 s 149(1). 

Legal Services Act 2007 s 149(2). For these purposes ‘court’ means the High Court: s 149(7). 
Legal Services Act 2007 s 149(3). Where the defaulter is an authorised person in relation to any 
activity which is a reserved legal activity the ombudsman (the ‘enforcing ombudsman’) may not 
certify the defaulter’s failure to the court until a report by that or another ombudsman has been 
made as required by s 148(2) (see PARA 331) and the enforcing ombudsman is satisfied that each 
relevant authorising body to whom such a report was made has been given a reasonable 
opportunity to take action in respect of the defaulter's failure and that the defaulter has 
continued to fail to provide the information or produce the documents to which the requirement 
under 5 147 (see PARA 330) related: s 149(5), (6). As to the meaning of ‘authorised person’, in 
relation to activities which are reserved legal activities, see s 18; and PARA 356. See Deputy Chief 
Legal Ombudsman v Young [2011] EWHC 2923 (Admin), [2012] 1 WLR 3227, [2011] NLJR 
1670. 

6 Legal Services Act 2007 s 149(4). As to the meaning of ‘manager’ see PARA 238 note 16. 
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333. Reports of investigations of complaints under the ombudsman scheme. 
The Office for Legal Complaints! may, if it considers it appropriate to do so in 
any particular case, publish a report of the investigation, consideration and 
determination of a complaint made under the ombudsman scheme?. 

The report must not (unless the complainant? consents) mention the name of 
the complainant or include any particulars which, in the opinion of the Office for 
Legal Complaints, are likely to identify the complainant‘. 


1 As to the Office for Legal Complaints see the Legal Services Act 2007 s 114; and PARA 293. 
2 Legal Services Act 2007 s 150(1). As to the ombudsman scheme see PARA 315. 

3 As to the meaning of ‘complainant’ see PARA 315 note 6. 

4 Legal Services Act 2007 s 150(2). 


334. | Restricted information. Except as otherwise provided!, restricted 
information? must not be disclosed by a restricted person or by any person who 
receives the information directly or indirectly from a restricted person?. 


1 leexcept as provided by the Legal Services Act 2007 s 152 (see PARA 335). 

2 Рог the purposes of the Legal Services Act 2007 ss 151, 152 ‘restricted information’ means 
information (other than excluded information) which is obtained by a restricted person in the 
course of, or for the purposes of, an investigation into a complaint заве under the ombudsman 
scheme (including information obtained for the purposes of deciding whether to begin such an 
investigation or in connection with the settlement of a complaint): s 151(2). ‘Restricted person’ 
means the Office for Legal Complaints, an ombudsman or a person who exercises functions 
delegated under Sch 15 para 22: s 151(2). As to the Office for Legal Complaints see s 114; and 
PARA 293. For the purposes of s 151(2) ‘excluded information’ means: 

(1) information which is in the form of a summary or collection of information so framed 
as not to enable information relating to any particular person to be ascertained from it 
(s 151(3)(а)); 

(2) information which at the time of the disclosure is or has already been made available to 
the public from other sources (s 151(3)(b)); 

(3) information which was obtained more than 70 years before the date of the disclosure 
(s 151(3)(c)). ` 

3 Legal Services Act 2007 s 151(1). 


335. Disclosure of restricted information. А restricted person may disclose 
restricted information! to another restricted person?. Restricted information may 
also be disclosed for the purposes of the investigation in the course of which, or 
for the purposes of which, it was obtained?. Furthermore the provisions 
preventing the disclosure of restricted information^ do not preclude the 
disclosure of restricted information’: 

(1) in certain reports®; 

(2) for the purposes of enabling or assisting the Legal Services Board’ to 
exercise any of its functions?; 

(3) то an approved regulator? for the purposes of enabling or assisting the 
approved regulator to exercise any of its regulatory functions!9; 

(4) with the consent of the person to whom it relates and (if different) the 
person from whom the restricted person obtained it!!; 

(5) for the purposes of an inquiry with a view to the taking of any criminal 
proceedings or for the purposes of any such proceedings; 

(6) where the disclosure is required by or by virtue of any provision made 
by or under the Legal Services Act 2007 or any other enactment or other 
rule of law!?; 

(7) to such persons (other than approved regulators) who exercise 
regulatory functions as may be prescribed by order made by the 
Lord Chancellor, for such purposes as may be so prescribed!^, 
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However, the Lord Chancellor may by order prevent the disclosure of 
restricted information by virtue of the above provisions!5 in such circumstances, 
or for such purposes, as may be prescribed in the огдег16, 


1 As to the meanings of ‘restricted person’ and ‘restricted information’ see PARA 334 note 2. 

2 Тера! Services Act 2007 s 152(1). 

3 Тера! Services Act 2007 s 152(2). Section 152(2) is subject to s 152(5) (see the text and notes 
15-16): s 152(4). 

4 Ie the Legal Services Act 2007 s 151 (see PARA 334). 

5 The Legal Services Act 2007 s 152(3) is subject to s 152(5) (see the text and notes 15-16): 
s 152(4). 

6 Legal Services Act 2007 s 152(3)(a). The reports mentioned in the text are reports made under 
s 143(2) (see PARA 342), s 146(2) (see PARA 343), s 148 (see PARA 331), s 150 (see PARA 333). 

7 Аз to the Legal Services Board see $ 2; and PARA 203 et seq. 

8 Legal Services Act 2007 s 152(3)(b). 

9 Аз го the meaning of ‘approved regulator’ see PARA 227. 

10 Legal Services Act 2007 s 152(3)(c). As to the meaning of ‘regulatory functions’ see PARA 201 
note 4. 

11 Legal Services Act 2007 s 152(3)(d). 

12 Legal Services Act 2007 s 152(3)(e). 

13 Legal Services Act 2007 s 152(3)(f). 

14 Legal Services Act 2007 s 152(3)(g). As to the Lord Chancellor see PARA 201 note 1. 

Each of the following persons is prescribed under s 152(3)(g) for the purpose of enabling or 
assisting it to exercise any of its regulatory functions: the Financial Conduct Authority; the 
Prudential Regulation Authority; the Bank of England (in its capacity as a regulator of 
recognised clearing houses (within the meaning of the Financial Services and Markets 
Act 2000)); the Financial Reporting Council Limited and its operating bodies the Professional 
Oversight Board, the Financial Reporting Review Panel, the Accounting Standards Board, the 
Auditing Practices Board, the Board for Actuarial Standards and the Accountancy and Actuarial 
Discipline Board Limited; the Claims Management Regulator; the Law Society of Scotland; the 
Scottish Legal Complaints Commission; the Law Society of Northern Ireland; the Insolvency 
Service; the Bar Council of Northern Ireland: Legal Services Act 2007 (Disclosure of Restricted 
Information) Order 2011, SI 2011/122, art 2, Sch 1 (amended by SI 2013/472). 

15 Те by virtue of the Legal Services Act 2007 s 152(2) or (3). 
16 Legal Services Act 2007 s 152(5). 


336.  Defamation. For the purposes of the law of defamation, proceedings in 
relation to a complaint under the ombudsman scheme are to be treated as if they 
were proceedings before a court!, and the publication of any matter by the Office 
for Legal Complaints? is absolutely privileged?. 


1 As to the meaning of ‘court’ see PARA 202 note 13. 

2 Ie under the Legal Services Act 2007 Pt 6 (ss 112-161). As to the Office for Legal Complaints 
see the Legal Services Act 2007 s 114; and PARA 293. 

3  LegalServices Act 2007 s 154. 


(E) Ombudsmen 


337. Appointment of chief ombudsman. The Office for Legal Complaints! 
must appoint a person to act as Chief Ombudsman for the purposes of the 
ombudsman scheme?. That person must be a lay person? and his appointment as 
Chief Ombudsman ceases if he ceases to be a lay person’. 

The person appointed must be a person appearing to the Office for Legal 
Complaints to have appropriate qualifications and experience to act as an 
ombudsman for the purposes of the ombudsman scheme’. 

A person’s appointment is to be on such terms and conditions (including terms 
as to the duration and termination of a person’s appointment and as to 
remuneration) as the Office for Legal Complaints considers consistent with 
ensuring the independence of the person appointed and otherwise appropriate$. 
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The Chief Ombudsman is disqualified from membership of the House of 
Commons and the Northern Ireland Assembly". 


1 As to the Office for Legal Complaints see the Legal Services Act 2007 s 114; and PARA 293. 

2 Legal Services Act 2007 s 122(1)(a). As to the ombudsman scheme see PARA 315. 

3 Legal Services Act 2007 s 122(2). As to the meaning of 'lay person' see Sch 15 para 2(3); and 
PARA 294 (definition applied by s 122(10)). In the Legal Services Act 2007 a reference to an 
‘ombudsman’ (except in the expressions ‘ombudsman scheme’, ‘Chief Ombudsman’ and 
‘assistant ombudsman’) is a reference to the Chief Ombudsman or an assistant ombudsman: 
s 122(5). Appointment as an ombudsman does not confer the status of Crown servant: s 122(9). 
Legal Services Act 2007 s 122(6). 

Legal Services Act 2007 s 122(4). 

Legal Services Act 2007 s 122(8). 

See the House of Commons Disqualification Act 1975 Sch 1 Pt 3; and the Northern Ireland 
Assembly Disqualification Act 1975 Sch 1 Pt 3 (both amended by the Legal Services Act 2007 
Sch 15 para 31). 
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338. | Appointment of assistant ombudsmen. The Office for Гера! 
Complaints! may, with the consent of the Chief Ombudsman’, appoint one or 
more other persons to act as assistant ombudsmen for the purposes of the 
ombudsman scheme?. It is a condition of such an appointment that the person 
appointed must not during the appointment carry on any activity which is a 
reserved legal activity for ог in expectation of any fee, gain or reward and the 
terms and conditions on which a person is appointed as an assistant ombudsman 
must specify the consequences of such a breach?. Subject to that, a person's 
appointment as an ombudsman is to be on such terms and conditions (including 
terms as to the duration and termination of a person's appointment and as to 
remuneration) as the Office for Legal Complaints considers consistent with 
ensuring the independence of the person appointed and otherwise appropriate. 

The person appointed must be a person appearing to the Office for Legal 
Complaints to have appropriate qualifications and experience to act as an 
ombudsman for the purposes of the ombudsman scheme". 

The assistant ombudsman is disqualified from membership of the House of 
Commons and the Northern Ireland Assembly?. 


1 As to the Office for Legal Complaints see the Legal Services Act 2007 s 114; and PARA 293. 

2 Аз the appointment of the Chief Ombudsman see PARA 337. 

3 Legal Services Act 2007 s 122(1)(b). As to the ombudsman scheme see PARA 315. 

4 Legal Services Act 2007 s 122(3). 

5 Тера! Services Act 2007 s 122(7). 

6 Legal Services Act 2007 s 122(8). Appointment as an ombudsman does not confer the status of 
Crown servant: s 122(9). 

7 Legal Services Act 2007 s 122(4). 

8 See the House of Commons Disqualification Act 1975 Sch 1 Pt 3; and the Northern Ireland 


Assembly Disqualification Act 1975 Sch 1 Pt 3 (both amended by the Legal Services Act 2007 
Sch 15 para 31). 


339. Reports of Chief Ombudsman. The Chief Ombudsman! must prepare a 
report for each financial year on the discharge of the functions of the 
ombudsmen?. The report must comply with any requirements specified by the 
Office for Legal Complaints? and, as soon as reasonably practicable after the end 
of each financial year*, the Chief Ombudsman must give the Office for Legal 
Complaints а сору of the report prepared for the year. 

The Office for Legal Complaints may require the Chief Ombudsman to 
prepare and give the Office, within a specified period, a report in respect of any 
specified matter relating to the functions of the ombudsmant. 
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As to the appointment of the Chief Ombudsman see PARA 337. 

Legal Services Act 2007 s 123(1). As to the meaning of ‘ombudsman’ see PARA 337 note 3. 
Legal Services Act 2007 s 123(2). As to the Office for Legal Complaints see s 114; and PARA 
293. The Office for Legal Complaints must publish any requirements specified for the purposes 
of s 123(2): s 123(3). 

4 As to the meaning of ‘financial year’ see the Legal Services Act 2007 $ 118(7); and PARA 203 
note 11 (definition applied by s 123(5)). 

Legal Services Act 2007 s 123(4). 

Legal Services Act 2007 s 124(1). For these purposes ‘specified’ means specified in the 
requirement: s 124(2). 
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340. Delegation of ombudsman’s functions. An ombudsman! may delegate to 
a member of staff of the Office for Legal Complaints?: 


(1) any function of the ombudsman in relation to the making, investigation 

or consideration of a complaint?; 

(2) any other function conferred on the ombudsman‘. 

However this does not apply to the function of determining a complaint, the 
function of deciding that a complaint should be dismissed?, the Chief 
Ombudsman's power to consent to the appointment of an assistant 
ombudsman’, or the duty to produce an annual report? imposed on the Chief 
Ombudsman’. 


As to the meaning of ‘ombudsman’ see PARA 337 note 3. 

Ie staff appointed under the Legal Services Act 2007 Sch 15 para 13 (see PARA 301). 

Legal Services Act 2007 s 134(1)(a). 

Legal Services Act 2007 s 134(1)(b). The functions mentioned in the text are functions conferred 
on the ombudsman under Pt 6 (ss 112-161). 

Ге dismissed by virtue of the Legal Services Act 2007 s 133(3)(a) (see PARA 321). 

Аз to the appointment of a Chief Ombudsman see PARA 337. 

Ie under the Legal Services Act 2007 s 122 (see PARA 338). 

Ie the duty imposed by the Legal Services Act 2007 s 123 (see PARA 339). 

Legal Services Act 2007 s 134(2). 


+ КО къ 


Хо со У ON CA 


341. Notification of exclusion, dismissal or referral of complaint. Where а 
complaint is: 

(1) excluded! from the jurisdiction of the ombudsman scheme?; 

(2) dismissed, or referred to another body, by virtue of scheme rules?; or 

(3) settled, withdrawn or abandoned (or treated as withdrawn or 

abandoned by virtue of scheme гие)“, 

the ombudsman? must notify the complainant, the respondent, and any relevant 
authorising body$, in relation to the respondent, notified of the complaint in 
accordance with rules? and, in a case under head (1) or head (2) above must give 
reasons for the exclusion, dismissal or referral®. 


m 


Ie excluded under the Legal Services Act 2007 s 126 (see PARA 317) or by virtue of the scheme 

rules under s 127 (see PARA 317). As to the ombudsman scheme see PARA 315. 

2 Legal Services Act 2007 s 135(1)(a). 

3 Legal Services Act 2007 s 135(1)(b). 

4 Legal Services Act 2007 s 135(1)(c). 

5 Аз to the meaning of ‘ombudsman’ see PARA 337 note 3. 

6 As to the meaning of ‘complainant’ see PARA 315 note 6. As to the meaning of ‘respondent’ see 
PARA 316 note 2. As to the meaning of 'relevant authorising body' see PARA 317 note 6. 

7 ]e rules notified in accordance with rules within the Legal Services Act 2007 s 133(3)(k) (see 
PARA 321). 

8 Legal Services Act 2007 s 135(2). 


342. Reporting misconduct to approved regulators. The following applies 
where: 
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(1) ап ombudsman! is dealing, or has dealt, with a complaint under the 

ombudsman scheme?; and 

(2) the ombudsman is of the opinion that the conduct of the respondent? or 

any other person in relation to any matter connected with the complaint 
is such that a relevant authorising body^ in relation to that person 
should consider whether to take action against that person’. 

The ombudsman must give the relevant authorising body a report which states 
that the ombudsman is of that opinion and gives details of that conducts. The 
report may require the relevant authorising body to report to the ombudsman 
the action which has been or is to be taken by it in response to the report and the 
reasons for that action being taken". 


As to the meaning of ‘ombudsman’ see PARA 337 note 3. 

Legal Services Act 2007 s 143(1)(a). As to the ombudsman scheme see PARA 315. 
As to the meaning of ‘respondent’ see PARA 316 note 2. 

As to the meaning of ‘relevant authorising body’ see PARA 317 note 6. 


Legal Services Act 2007 s 143(1)(b). 


Legal Services Act 2007 s 143(2). The ombudsman must give the complainant a notice stating 
that a report under s 143(2) has been given to the relevant authorising body: s 143(3). As to the 
meaning of ‘complainant’ see PARA 315 note 6. The duty imposed by &143(2) is not affected by 
the withdrawal or abandonment of the complaint: s 143(5). As to notices generally see PARA 203 
note 11. 


7 Legal Services Act 2007 s 143(4). If an ombudsman, having regard to any report produced by 
the relevant authorising body in compliance with a requirement imposed under s 143(4), or any 
failure to comply with such a requirement, considers that there has been a serious failure by the 
relevant authorising body to discharge its regulatory functions or if such a requirement has been 
imposed on the body on more than one occasion, that the relevant authorising body has 
persistently failed adequately to discharge its regulatory functions, the ombudsman may make a 
report to that effect to the Legal Services Board: s 143(6). As to the Legal Services Board see s 2; 
and PARA 203 et seq. 
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343. Reporting failures to co-operate with an investigation under the 
ombudsman scheme. The following applies where an ombudsman! is of the 
opinion that an authorised person? has failed to give an ombudsman all such 
assistance requested by the ombudsman, in connection with the investigation, 
consideration or determination of a complaint under the ombudsman scheme, as 
that person is reasonably able to give?. 

The ombudsman must give each relevant authorising body, in relation to that 
person, a report which states that the ombudsman is of that opinion and gives 
details of the failure*. The report may require the relevant authorising body to 
report to the ombudsman the action which has been or is to be taken by it in 
response to the report and the reasons for that action being taken’, 


1 As to the meaning of ‘ombudsman’ see PARA 337 note 3. 


2 For the purposes of the Legal Services Act 2007 s 146 ‘authorised person' means an authorised 
person in relation to any activity which is a reserved legal activity: see s 146(6). As to the 
meaning of ‘authorised person’, in relation to activities which are reserved legal activities, see 
s 18; and PARA 356. As to the meaning of ‘reserved legal activity’ see PARA 352. 

3 Legal Services Act 2007 s 146(1). 


4 Legal Services Act 2007 s 146(2). The duty imposed by s 146(2) is not affected by the 
withdrawal or abandonment of the complaint: s 146(4). 


5 Legal Services Act 2007 s 146(3). If an ombudsman, having regard to any report produced by 
the relevant authorising body in compliance with a requirement imposed under s 146(3), or any 
failure to comply with such a requirement, considers: 

(1) that there has been a serious failure by the relevant authorising body to discharge its 
regulatory functions (s 146(5)(a)); or 
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(2) if such a requirement has been imposed on the body on more than one occasion, that 
the relevant authorising body has persistently failed adequately to discharge its 
regulatory functions (s 146(5)(b)), 

the ombudsman may make a report to that effect to the Legal Services Board: s 146(5). As to the 
Legal Services Board see s 2; and PARA 203 et seq. 
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2. THE PROVISION OF LEGAL SERVICES 


(1) INTRODUCTION TO THE PROVISION OF LEGAL 
SERVIGES 


344. Introduction to the provision of legal services. The right to carry out 
certain legal services is mainly governed by provisions of the Legal Services 
Act 2007!. 

Until the coming into force of the Legal Services Act 20072, the right to carry 
out certain legal activities? was governed by provisions of the Courts and Legal 
Services Act 19904. Under the Legal Services Act 2007 certain bodies were given 
protection for a transitional period from the requirement to be licensed under 
that Act^. Until the transitional period comes to an end, a not-for-profit body, а 
community interest company or an independent trade union is entitled to carry 
on any activity which is a reserved legal activity®. Furthermore’ provision is also 
made? for certain persons to be deemed to be authorised by approved regulators 
to carry on certain activities?. The transitional period will come to an end by 
order of the Lord Chancellor, on the Legal Services Boartl's.recommendation!? 
and the Board has indicated that it will only make the necessary recommendation 
once it is satisfied that there is at least one licensing authority with appropriate 
arrangements in place to license these bodies'!. 


1 See РАКА 349 et seq. Provision is made for the continuity of existing rights: see the Legal Services 
Act 2007 Sch 5 paras 1, 2; and PARA 356. 

2 Пе Ше coming into force of the Legal Services Act 2007 s 13 (see PARA 349). 

3 Te the right of audience and the right to conduct litigation. ‘Right to conduct litigation’ means 
the right: (1) to issue proceedings before any court in England and Wales; (2) to commence, 
prosecute and defend such proceedings; and (3) to perform any ancillary functions in relation to 
proceedings (such as entering appearances to actions): Courts and Legal Services Act 1990 
s 119(1) (definition amended by the Access to Justice Act 1999 s 43, Sch 6 paras 4, 10(1), (3); 
and the Legal Services Act 2007 s 208(1), Sch 21 paras 83, 97(1), (5)(a)). ‘Right of audience’ 
means the right to appear before and address a court including the right to call and examine 
witnesses: Courts and Legal Services Act 1990 s 119(1) (definition amended by the Access to 
Justice Act 1999 s 43, Sch 6 paras 4, 10(1), (2)). 

4 Те the Courts and Legal Services Act 1990 ss 27-31A (repealed by the Legal Services Act 2007 
Sch 21 paras 83, 84(d), Sch 23). 

5 Те during a transitional period which is the period which begins with the day appointed for the 
coming into force of the Legal Services Act 2007 s 13 (see PARA 349) and ends with the day 
appointed by the Lord Chancellor by order for the purposes of s 23: s 23(3). Different days 
made be appointed for different purposes but an order may be made only on the 
recommendation of the Legal Services Board: s 23(4), (5). At the date at which this volume 
states the law no such day had been appointed. As to the Legal Services Board see s 2; and PARA 
203 et seq. As to the Lord Chancellor see PARA 201 note 1. 

6 Legal Services Act 2007 s 23(1), (2). As to the meaning of ‘reserved legal activity' see PARA 352. 

7 Te until the coming into force of the Legal Services Act 2007 s 13 (see PARA 349): see Sch 5 
para 19. 

8 Ie under the Legal Services Act 2007 Sch 5. 

9 Зее the Legal Services Act 2007 s 22. As to the meaning of ‘approved regulator' see PARA 227. 

10 See the Legal Services Act 2007 s 23; and note 5. 

11 See the Legal Services Board Removing transitional protection and ABS licensing; Stakeholder 
update: special bodies, law firms and LDPs (2013). 


345. Regulation of right of Scottish and Northern Ireland lawyers to practise 
in England and Wales. The Lord Chancellor! may by regulations prescribe 
circumstances in which, and conditions subject to which, a practitioner? who is 
qualified to practise in Scotland or Northern Ireland may, in such capacity as 
may be prescribed, exercise in England and Wales?: 
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(1) prescribed rights of audience^; or 

(2) prescribed rights to conduct litigation?, 
without being entitled to do so apart from the regulations$. 

He may also by regulations make provision for the purpose of enabling 
practitioners who are qualified to practise in Scotland or Northern Ireland to 
become qualified to practise in England and Wales on terms, and subject to 
conditions, corresponding or similar to those on which practitioners who are 
qualified to practise in member states may become qualified to practise in that 
jurisdiction". 

. Regulations made under these provisions? may modify any rule of law or 
practice which the Lord Chancellor considers should be modified in order to give 
effect to the regulations?. 

Regulations may be made under the above provisions!? only if: 

(a) the Legal Services Board!! has made a recommendation"; 

(b) draft regulations were annexed to the recommendation !?; 

(c) the regulations are in the same form as, or a form not materially 

different from, the draft regulations!^. 


1 Asto the Lord Chancellor see PARA 201 note 1. 
2 For these purposes, ‘practitioner’ means: 
(1) а member of the Bar of Northern Ireland or a solicitor of the Court of Judicature of 
Northern Ireland or an advocate or solicitor in Scotland (Courts and Legal Services 
Act 1990 s 60(5)(a) (amended by the Constitutional Reform Act 2005 Sch 11 Pt 3 
para 5)); and dcm. 
(2) any person falling within such category as may be prescribed (Courts and Legal Services 
Act 1990 s 60(5)(b)). 
Аз to the meaning of 'solicitor' see PARA 435; and as to solicitors generally see PARA 435 et 
seq. 
‘Prescribed’ means prescribed by regulations under the Courts and Legal Services Act 1990: 
УУ). 

3 Courts and Legal Services Act 1990 s 60(1) (amended by the Legal Services Act 2007 s 208(1), 
Sch 21 paras 83, 89(a)). 

4 Courts and Legal Services Act 1990 s 60(1)(a). As to the meaning of ‘right of audience’ see PARA 
344 note 3. 

5 Courts and Legal Services Act 1990 s 60(1)(b). As to the meaning of ‘right to conduct litigation’ 
see PARA 344 note 3. 

6 Courts and Legal Services Act 1990 s 60(1). Such regulations may, in particular: 

(1) prescribe any right of audience which may not be exercised by a person in England and 
Wales unless he is instructed to act together with a person who has that right of 
audience there (s 60(3)(a)); 

(2) prescribe legal services which may not be provided by any person practising by virtue of 
the regulations (s 60(3)(b)); 

(3) prescribe the title or description which must be used by any person practising by virtue 
of the regulations (s 60(3)(c)); 

(4) provide for the means by which the qualification of any person claiming to be entitled 
to practise by virtue of the regulations is to be verified (s 60(3)(d)); 

(5) provide for such professional or other body as may be prescribed to have power to 
investigate and deal with any complaint made against a person practising by virtue of 
the regulations (s 60(3)(e)). 

At the date at which this volume states the law no such regulations had been made. 

7 Courts and Legal Services Act 1990 s 60(2) (amended by the Legal Services Act 2007 Sch 21 
paras 83, 89(b)). 

8 Ie under the Courts and Legal Services Act 1990 s 60(1), (2). 

9 Courts and Legal Services Act 1990 s 60(4) (amended by the Legal Services Act 2007 Sch 21 
paras 83, 89(d)). At the date at which this volume states the law, no such regulations had been 
made. і 

10 Ie under the Courts and Legal Services Act 1990 s 60. 

11 As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 
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12 Courts and Legal Services Act 2007 s 60(2A)(a) (ss 60(2A), 60A added by the Legal Services 
Act 2007 Sch 21 paras 83, 89(c), 90). The recommendation mentioned in the text refers to a 
recommendation under the Courts and Legal Services Act 1990 s 60A. Before making a 
recommendation under s 60A, the Legal Services Board must publish a draft of the proposed 
recommendation and the proposed draft regulations: s 60A(1) (as so added). The draft must be 
accompanied by a notice which states that representations about the proposals may be made to 
the Board within a specified period: s 60A(2) (as so added). Before making the recommendation, 
the Board must have regard to any representations duly made: s 60A(3) (as so added). If the 
draft regulations to be annexed to the recommendation differ from the draft regulations 
previously published in a way which is, in the opinion of the Board, material, the Board must, 
before making the recommendation, publish the draft recommendations along with a statement 
detailing the changes made and the reasons for the changes: s 60A(4) (as so added). 

13 Courts and Legal Services Act 2007 s 60(2A)(b) (as added: see note 12). 

14 Courts and Legal Services Act 2007 s 60(2A)(c) (as added: see note 12). 


346. Right of audience in the county court or family court by 
Lord Chancellor's direction. The Lord Chancellor may, with the concurrence of 
the Lord Chief Justice!, at any time direct that such categories of persons in 
relevant legal employment? as may be specified in the direction may address the 
court in any proceedings in the county court or family court, or in proceedings in 
the county court or family court of such description as may be so specified’. Such 
a direction may be given subject to such conditions and restrictions as appear to 
the Lord Chancellor to be necessary or expedient, and may be expressed to have 
effect as respects every place where the county court or family court sits or as 
respects one or more specified places where the county court or family court 
51054, 

1 The Lord Chief Justice may nominate a judicial office holder (as defined іп the Constitutional 
Reform Act 2005 s 109(4) (see COURTS AND TRIBUNALS vol 24 (2010) PARA 961)) to exercise his 
functions under the County Courts Act 1984 s 61: s 61(5) (added by the Constitutional Reform 
Act 2005 Sch 4 paras 160, 168(1), (3)). 

2 ‘Relevant legal employment’ means employment which consists of or includes giving assistance 
in the conduct of litigation to a legal representative whether in private practice or not: County 
Courts Act 1984 s 61(2) (amended by the Courts and Legal Services Act 1990 s 125(3), Sch 18 
para 49(2)). “Legal representative’ means a person who, for the purposes of the Legal Services 
Act 2007, is an authorised person in relation to an activity which constitutes the exercise of a 
right of audience or the conduct of litigation (within the meaning of that Act) (see PARA 352 
notes 2, 3): County Court Act 1984 s 147(1) (definition added by the Courts and Legal Services 
Act 1990 s 125(3), Sch 18 para 49; and amended by the Legal Services Act 2007 Sch 21 
para 61). As to the meaning of 'authorised person', in relation to activities which are reserved 
legal activities, see PARA 356. 

3 County Courts Act 1984 s 61(1), (3A) (s 61(1) amended by the Constitutional Reform Act 2005 
s 15(1), Sch 4 Pt 1 paras 160, 168(1), (2); the County Courts Act 1984 s 61(1) further amended, 
and s 61(3A) added, by the Crime and Courts Act 2013 s 17(5), (6), Sch 9 Pt 1 paras 1, 10(1)(b), 
Sch 10 Pt 2 paras 64, 69). 

4 County Courts Act 1984 s 61(3), (ЗА) (s 61(3) amended by the Crime and Courts Act 2013 
Sch 9 Pt 1 paras 1, 10(1)(b); the County Courts Act 1984 s 61(3A) as added (see note 3)). The 
power to give directions so conferred includes a power to vary or rescind any direction so given: 
s 61(4). At the date at which this volume states the law, no directions had been given under s 61, 
but, by virtue of the Interpretation Act 1978 s 17(2)(b), the County Courts (Right of Audience) 
Direction 1978 has effect as if so made. See further COURTS AND TRIBUNALS. 


347. Right of audience of advocates and litigators employed by 
Lord Chancellor. Where a person is authorised by a relevant approved 
regulator! (the ‘regulator’) to carry on an activity which constitutes the exercise 
of a right of audience or the conduct of litigation? and is employed by the 
Lord Chancellor, or by any body established and maintained by the 
Lord Chancellor?, certain rules of the regulator do not have effect in relation to 
that person’, 
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As to the meaning of ‘relevant approved regulator’ see the Legal Services Act 2007 s 20(3); and 
PARA 227 (definition applied by the Courts and Legal Services Act 1990 s 31B(4) (added by the 
Legal Services Act 2007 s 208(1), Sch 21 paras 83, 85(d)). 


As to the meanings of 'right of audience? and ‘right to conduct litigation’ see PARA 344 note 3. 


Ie under arrangements made for the purposes of the Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 Pt 1 (ss 1-43) (see LEGAL AID vol 65 (2015) PARA 3). 


Ie rules which fall within the Courts and Legal Services Act 1990 s 31B(2). Rules of a regulator 
fall within s 31B(2) if they are: 
(1) conduct rules prohibiting or limiting the exercise of the right on behalf of members of 
the public by members of the regulator who are employees; or 
(2) rules of any other description prohibiting or limiting the provision of legal services to 
members of the public by such members of the regulator, 
and either of the conditions specified in s 31B(3) is satisfied: s 31B(2) (added by the Access to 
Justice Act 1999 s 38; and amended by the Legal Services Act 2007 s 208(1), Sch 21 paras 83, 
85(b)). 

Those conditions are: (a) that the prohibition or limitation is on the exercise of the right, or 
the provision of the services, otherwise than on the instructions of solicitors (or other persons 
acting for the members of the public); and (b) that the rules do not impose the same prohibition 
or limitation on members of the regulator who have the right but are not employees: Courts and 
Legal Services Act 1990 s 31B(3) (added by the Access to Justice Act 1999 s 38; and amended by 
the Legal Services Act 2007 Sch 21 paras 83, 85(c)). 


Courts and Legal Services Act 1990 s 31B(1), (1A) (s 31B added by the Access to Justice 
Act 1999 s 38; Courts and Legal Services Act 1990 s 31B(1) substituted, and s 31B(1A) added, 
by the Legal Services Act 2007 Sch 21 paras 83, 85(a); Courts and Legal Services Act 1990 
s 31B(1) amended by the Legal Aid, Sentencing and Punishment of Offenders Act 2012 Sch 5 
para 39). d 


Change of approved regulator. Where a person: 


(1) has at any time been authorised by a relevant approved regulator! to 


exercise a right of audience? before a court in relation to proceedings of 
a particular description?; and 


(2) becomes authorised by another relevant approved regulator to exercise 


a right of audience before that court in relation to that description of 
proceedings^, 


any qualification regulations of the relevant approved regulator mentioned in 
head (2) above which relate to that right are not to have effect in relation to the 
person’. 


1 


As to the meaning of ‘relevant approved regulator’ see the Legal Services Act 2007 s 20(3); and 
PARA 227 (definition applied by the Courts and Legal Services Act 1990 s 31C(4) (added by the 
Legal Services Act 2007 s 208(1), Sch 21 paras 83, 86(d))). 


As to the meaning of ‘right of audience’ see PARA 344 note 3. 


Courts and Legal Services Act 1990 s 31C(1)(a) (s 31C(1) added by the Access to Justice 
Act 1999 s 39; and substituted by the Legal Services Act 2007 Sch 21 paras 83, 86(a)). 


Courts and Legal Services Act 1990 s 31C(1)(b) (as added and substituted: see note 3). 


Courts and Legal Services Act 1990 s 31C(1) (as added and substituted: see note Shh 
Section 31C(1) does not apply in relation to any qualification regulations to the extent that they 
impose requirements relating to continuing education or training which have effect in relation to 
the exercise of the right by all members of the relevant approved regulator who have the right: 
s 31C(2) (added by the Access to Justice Act 1999 s 39; and amended by the Legal Services 
Act 2007 Sch 21 paras 83, 86(b)). Nor does the Courts and Legal Services Act 1990 s BG 
apply to a person if he has been banned from exercising the right of audience by the relevant 
approved regulator mentioned in head (1) in the text as a result of disciplinary proceedings and 
that relevant approved regulator has not lifted the ban: s 31C(3) (added by the Access to Justice 
Act 1999 s 39; and amended by the Legal Services Act 2007 Sch 21 paras 83, 86(b)). 
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(2) RESERVED LEGAL ACTIVITIES 


(1) Introduction 


349. Introduction to reserved legal activities. It is an offence for a person to 
carry on an activity (the ‘relevant activity’) which is a reserved legal activity! 
unless that person is entitled to carry on the relevant activity?; and whether a 
person is entitled to carry on that activity is to be determined solely in 
accordance with provisions of the Legal Services Act 20073. 

A person is entitled to carry on a relevant activity which is a reserved legal 
activity where the person is an authorised person in relation to the relevant 
activity* or the person is an exempt person? in relation to that activity$. 


1 As to the meaning of ‘reserved legal activity’ see PARA 352. 

2 See the Legal Services Act 2007 s 14(1); and PARA 425. 

3 Legal Services Act 2007 s 13(1). As to the court's right to refuse the right to conduct litigation 
and the right of audience: see s 192; and PARA 350. Section 13 came into force on 1 January 
2010 (see the Legal Services Act 2007 (Commencement No 6, Transitory, Transitional and 
Saving Provisions) Order 2009); this date is the 'appointed day' for certain provisions of the 
Legal Services Act 2007. : — 

4 As to the meaning of ‘authorised person’, in relation to activities which are reserved legal 

activities, see the Legal Services Act 2007 s 18; and PARA 356. 

As to the meaning of ‘exempt person’ see PARA 357. 

Legal Services Act 2007 s 13(2). This is subject to transitional protection under s 23 (see PARA 

344): s 13(3). 


QN м 


350. Court's power to refuse right to conduct litigation and right of audience. 
Nothing in the Legal Services Act 2007 affects the power of any court in any 
proceedings to refuse to hear a person (for reasons which apply to that person as 
an individual) who would otherwise have a right of audience before the court in 
relation to those proceedings!. Where a court refuses to hear a person it must 
give its reasons for doing so?. 

However a court may not limit the right to appear before the court in any 
proceedings, or the right to conduct litigation in relation to proceedings before 
the court, to only some of those who are entitled to exercise that right by virtue 
of the Legal Services Act 20073. 


1 Legal Services Act 2007 s 192(1). As to the meaning of ‘right of audience’ see PARA 352 note 2. 
Where immediately before the commencement of s 13 (entitlement to carry on reserved legal 
activities) (see PARA 349), or by virtue of any provision made by or under an enactment passed 
subsequently, a court does not permit the appearance of advocates, or permits the appearance of 
advocates only with leave, no person may exercise a right of audience before the court, in 
relation to any proceedings, solely by virtue of being entitled to do so under the Legal Services 
Act 2007: s 192(3). For the purposes of s 192, ‘advocate’, in relation to any proceedings, means 
a person exercising a right of audience as a representative of, or on behalf of, any party to the 
proceedings: s 192(6). 

2  LegalServices Act 2007 s 192(2). 

3  LegalServices Act 2007 s 192(4), (5). 


351. Legal professional privilege. Where an individual (‘P’) who is not a 
barrister! or solicitor?: 
(1) provides advocacy services as an authorised person in relation to the 
exercise of rights of audience?; 
(2) provides litigation services as an authorised person in relation to the 
conduct of litigation‘; 
(3) provides conveyancing services as an authorised person in relation to 
reserved instrument activities?; or 
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(4) provides probate services as an authorised person in relation to probate 
activities®, 
any communication, document’, material or information relating to the 
provision of the services in question is privileged from disclosure in like manner 
as if P had at all material times been acting as P's client's solicitor’. 

Where a licensed body provides services to a client, and the individual (‘E’) 
through whom the body provides those services is a relevant lawyer’, or acts at 
the direction and under the supervision of a relevant lawyer (the ‘supervisor’), 
any communication, document, material or information relating to the provision 
of the services in question is privileged from disclosure only if, and to the extent 
that, it would have been privileged from disclosure if the services had been 
provided by E or, if E is not a relevant lawyer, by the supervisor and at all 
material times the client had been the client of E or, if E is not a relevant lawyer, 
of the supervisor!?. 


1 As to the meaning of ‘barrister’ see PARA 805 and as to barristers generally see PARA 805 et seq. 
2 Аз to the meaning of ‘solicitor’ see PARA 435 note 1; and as to solicitors generally see PARA 435 
et seq. During the relevant period, the provisions of the Legal Services Act 2007 s 190(3)-(7) 
apply to a body which is recognised under the Administration of Justice Act 1985 s 9 (see PARA 
496 et seq) and has one or more managers who are not legally qualified (within the meaning of 
s 9A (see PARA 498)) as if the body were a licensed body: Legal Services Act 2007 Sch 22 
para 17(1), (4). This applies whether or not the legal professional privilege provisions have been 
brought into force for other purposes: Sch 22 para 17(2). The relevant period is the period 
which begins when the Administration of Justice Act 1985 s 9A comes into force and ends when 
Sch 5 para 7 ceases to apply in relation to the body: Legal Services Act 2007 Sch 22 para 17(3). 

3 Legal Services Act 2007 s 190(1)(a). For these purposes 'advocacy services! means any services 
which it would be reasonable to expect a person who is exercising, or contemplating exercising, 
a right of audience in relation to any proceedings, or contemplated proceedings, to provide: 
s 190(6). ‘Advocacy services’ has the same meaning for the purposes of the Courts and Legal 
Services Act 1990: see s 119(1). As to the meaning of ‘rights of audience’ see PARA 352 note 2. 

4 Legal Services Act 2007 s 190(1)(b). For these purposes ‘litigation services’ means any services 
which it would be reasonable to expect a person who is exercising, or contemplating exercising, 
a right to conduct litigation in relation to any proceedings, or contemplated proceedings, to 
provide: s 190(6). ‘Litigation services’ has the same meaning for the purposes of the Courts and 
Legal Services Act 1990: see s 119(1). As to the meaning of ‘conduct of litigation’ see PARA 352 
note 3. 

5 Legal Services Act 2007 s 190(1)(c). For these purposes ‘conveyancing services’ means the 
preparation of transfers, conveyances, contracts and other documents in connection with, and 
other services ancillary to, the disposition or acquisition of estates or interests in land: s 190(6). 
‘Conveyancing services’ has the same meaning for the purposes of the Courts and Legal Services 
Act 1990: see s 119(1). As to the meaning of ‘reserved instrument activities’ see PARA 352 
note 4. 

6 Тера! Services Act 2007 s 190(1)(4). For these purposes ‘probate services’ means the preparation 
of any papers on which to found or oppose a grant of probate or a grant of letters of 
administration and the administration of the estate of a deceased person: s 190(6). “РгоБаге 
services’ has the same meaning for the purposes of the Courts and Legal Services Act 1990: see 
s 119(1). Аз to the meaning of ‘probate activities’ see PARA 352 note 5. 

7 А to the meaning of ‘document’ see PARA 203 note 11. 

8 Legal Services Act 2007 s 190(2). Section 190 is without prejudice to any other enactment or 
rule of law by virtue of which a communication, a document, material or information is 
privileged from disclosure: s 190(7). 

9 ‘Relevant lawyer’ means an individual who is: 

(1) a solicitor (Legal Services Act 2007 s 190(5)(a)); 

(2) a barrister (s 190(5)(b)); 

(3) a solicitor in Scotland (s 190(5)(c)); 

(4) ап advocate in Scotland (s 190(5)(d)); 

(5) a solicitor of the Court of Judicature of Northern Ireland (s 190(5)(е)); 
(6) а member of the Bar of Northern Ireland (s 190(5)(f)); 

(7) а registered foreign lawyer (s 190(5)(g)); 
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(8) an individual not within heads (1)-(7) above who is an authorised person in relation to 
an activity which is a reserved legal activity (s 190(5)(h)); or 
(9) а European lawyer (s 190(5)(1)). 

As to the meaning of 'registered foreign lawyer' see the Courts and Legal Services Act 1990 
$ 89; and PARA 461 note 2 (definition applied by the Legal Services Act 2007 s 190(5)(g)). As to 
the meaning of ‘European lawyer’ see the European Communities (Services of Lawyers) 
Order 1978, SI 1978/1910; and PARA 376 (definition applied by the Legal Services Act 2007 
s 190(5)(1)). As to the meaning of ‘authorised person’, in relation to activities which are reserved 
legal activities, see s 18; and PARA 356. As to the meaning of ‘reserved legal activities’ see PARA 
552: 


10 Legal Services Act 2007 s 190(3), (4). 


(ii) Reserved Legal Activities 


352. Meaning of ‘reserved legal activity’. ‘Reserved legal activity’! means: 


) the exercise of a right of audience’; 

) the conduct of litigation; 

) reserved instrument activities*; 

) probate activities’; 

) notarial activities®; М 7* жу 

the administration of oaths’. . 

The Lord Chancellor may, by order, amend provisions of the Legal Services 


Act 2007? so as to add any legal activity to the activities which are reserved legal 
activities?. 


1 


‘Legal activity’ means: 
(1) ап activity which is a reserved legal activity within the meaning of the Legal Services 
Act 2007 as originally enacted (s 12(3)(a)); and 
(2) any other activity which consists of one or both of the following: 
(a) the provision of legal advice or assistance in connection with the application of 
the law or with any form of resolution of legal disputes (s 12(3)(b)(i)); 
(b) the provision of representation in connection with any matter concerning Ше 
application of the law or any form of resolution of legal disputes (s 12(3)(b)(ii)). 
However ‘legal activity’ does not include any activity of a judicial or quasi-judicial nature 
(including acting as a mediator): s 12(4). For the purposes of s 12(3) ‘legal dispute’ includes а 
dispute as to any matter of fact the resolution of which is relevant to determining the nature of 
any person's legal rights or liabilities: s 12(5). For the purposes of Pt 6 (ss 112-161) (and ss 1, 
21, 27 as they apply in relation to Pt 6) regulated claims management services are to be treated 
as a reserved legal activity: s 161(1)(b). As to the meaning of 'regulated claims management 
services’ see the Compensation Act 2006 s 4(2)(e); and РАКА 394 (definition applied by the Legal 
Services Act 2007 s 161(4)). Services provided by a person which consist of or include reserved 
legal activities carried on by, or оп behalf of, that person are ‘reserved legal services’ for the 
purposes of the Legal Services Act 2007: see s 207(1). 
Legal Services Act 2007 s 12(1)(a). ‘Right of audience’ means the right to appear before and 
address a court, including the right to call and examine witnesses, but it does not include a right 
to appear before or address a court, or to call or examine witnesses, in relation to any particular 
court or in relation to particular proceedings, if immediately before the appointed day no 
restriction was placed on the persons entitled to exercise that right: s 12(2), Sch 2 paras 1, 3. For 
the purposes of Sch 2 ‘appointed day’ means the day appointed for the coming into force of 13 
(ie 1 January 2010: see PARA 349): Sch 2 para 2. As to the overriding duty a person exercising 
a right of audience owes to the court see PARA 353. As to employed advocates see PARA 354, As 
to when a person is exempt for the purposes of the right of audience see Sch 3 para 1; and PARA 
358. As to bodies which are approved regulators in relation to the right of audience see PARA 
228. As to the meaning of ‘court’ see PARA 202 note 13. As to the meaning of ‘approved 
regulator’ see PARA 227. 
Legal Services Act 2007 s 12(1)(b). ‘Conduct of litigation’ means the issuing of proceedings 
before any court in England and Wales, the commencement, prosecution and defence of such 
proceedings and the performance of any ancillary functions in relation to such proceedings (such 
as entering appearances to actions): Sch 2 para 4(1). However ‘conduct of litigation’ does not 
include any activity, in relation to any particular court or in relation to any particular 


293 


oo 


Тре Provision of Legal Services Para 353. 


proceedings, if immediately before the appointed day no restriction was placed on the persons 
entitled to carry on that activity: Sch 2 para 4(2). As to the overriding duty a person conducting 
litigation owes to the court see PARA 353. As to when a person is exempt for the purposes of 
carrying on any activity which constitutes the conduct of litigation see Sch 3 para 2; and PARA 
359. As to bodies which are approved regulators in relation to the conduct of litigation see PARA 
228. 
Legal Services Act 2007 s 12(1)(c). ‘Reserved instrument activities’ means: 
(1) preparing any instrument of transfer or charge for the purposes of the Land 
Registration Act 2002 (see REAL PROPERTY AND REGISTRATION vol 87 (2012) PARA 235 
et seq) (Legal Services Act 2007 Sch 2 para 5(1)(a)); 
(2) making an application or lodging a document for registration under the Land 
Registration Act 2002 (Legal Services Act 2007 Sch 2 para 5(1)(b)); 
(3) preparing any other instrument relating to real or personal estate for the purposes of 
the law of England and Wales or instrument relating to court proceedings in England 
and Wales (Sch 2 para 5(1)(c)). 

However ‘reserved instrument activities’ does not include the preparation of an instrument 
relating to any particular court proceedings if, immediately before the appointed day, no 
restriction was placed on the persons entitled to carry on that activity: Sch 2 para 5(2). 

For this purpose, ‘instrument’ includes a contract for the sale or other disposition of land 
(except a contract to grant a short lease), but does not include: 

(a) a will or other testamentary instrument (Sch 2 para 5(3)(а)); 

(b) an agreement not intended to be executed as a deed, other than a contract that is 

included by virtue of Sch 2 para 5(3) (Sch 2 para 5(3)(b)); 

(c) a letter or power of attorney (Sch 2 para 5(3)(c)); or 

(d) а transfer of stock containing no trust or limitation of the transfer (Sch 2 para 5(3)(d)). 
A ‘short lease’ means a lease such as is referred to in the Law of Property Act 1925 s 54(2) (short 
leases) (see LANDLORD AND TENANT vol 62. (2012) PARA 102): Legal Services Act 2007 Sch 2 
para 5(4). PI 

As to when a person is exempt for the purposes of carrying on any activity which constitutes 
reserved instrument activities see Sch 3 para 3; and PARA 360. As to bodies which are approved 
regulators in relation to reserved instrument activities see PARA 228. 

Legal Services Act 2007 s 12(1)(d). ‘Probate activities’ means preparing any probate papers for 
the purposes of the law of England and Wales or in relation to any proceedings in England and 
Wales: Sch 2 para 6(1). For these purposes ‘probate papers’ means papers on which to found or 
oppose a grant of probate or a grant of letters of administration: Sch 2 para 6(2). As to when a 
person is exempt for the purposes of carrying on any activity which constitutes probate activities 
see Sch 3 para 3; and PARA 360. As to bodies which are approved regulators in relation to 
probate activities see PARA 228. 

Legal Services Act 2007 s 12(1)(e). ‘Notarial activities’ means activities which, immediately 
before the appointed day, were customarily carried on by virtue of enrolment as a notary in 
accordance with the Public Notaries Act 1801 s 1 (see PARA 998): Legal Services Act 2007 Sch 2 
para 7(1). Schedule 2 para 7(1) does not include activities carried on by virtue of the Solicitors 
Act 1974 ss 22, 23 (now repealed) or by virtue of the Courts and Legal Services Act 1990 s 113 
(see CIVIL PROCEDURE vol 11 (2009) PARA 1026): Legal Services Act 2007 Sch 2 para 7(2). As to 
when a person is exempt for the purposes of carrying on any activity which constitutes notarial 
activities see Sch 3 para 3; and PARA 360. As to bodies which are approved regulators in relation 
to notarial activities see PARA 228, 

Legal Services Act 2007 s 12(1)(f). ‘Administration of oaths’ means the exercise of the powers 
conferred on a commissioner for oaths by the Commissioners for Oaths Act 1889 (see CIVIL 
PROCEDURE vol 11 (2009) PARAS 1026-1027), the Commissioners for Oaths Act 1891 (see CIVIL 
PROCEDURE vol 11 (2009) PARA 1027), the Stamp Duties Management Act 1891 s 24 (see STAMP 
TAXES vol 96 (2012) PARA 383): Legal Services Act 2007 Sch 2 para 8. As to when a person is an 
exempt person for the purposes of the administration of oaths see Sch 3 para 6; and PARA 363. 
As to bodies which are approved regulators in relation to the administration of oaths see PARA 
228. 

Ie amend the Legal Services Act 2007 s 12, Sch 2. 

Legal Services Act 2007 ss 12(6), 24(1). At the date at which this volume states the law no such 
order had been made. As to the Lord Chancellor see PARA 201 note 1. 


353. Duties of advocates and litigators. Where a person exercises before any 
court! a right of audience?, or conducts litigation? in relation to proceedings in 
any court, by virtue of being an authorised person in relation to the activity in 
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question^ then that person has a duty to the court in question to act with 
independence in the interests of justice?. That duty, and the duty to comply with 
relevant conduct rules? override any obligations which the person may have 
(otherwise than under the criminal law) if they are inconsistent with them". 


As to the meaning of ‘court’ see PARA 202 note 13. 
As to the exercise of rights of audience see PARA 352 note 2. 
As to the meaning of ‘conduct of litigation’ see PARA 352 note 3. 
Legal Services Act 2007 s 188(1). As to the meaning of ‘authorised person’, in relation to 
activities which are reserved legal activities, see s 18; and PARA 356. 
Legal Services Act 2007 s 188(2). 
Ie the relevant conduct rules imposed by the Legal Services Act 2007 s 176(1) (see PARA 253): 
s 188(3). ‘Relevant conduct rules’ are the conduct rules of the relevant authorising body which 
relate to the exercise of a right of audience or the conduct of litigation: s 188(4). As to the 
meaning of ‘conduct rules’ see PARA 246 note 4. 
The relevant authorising body is: 
(1) the approved regulator by which the person is authorised to exercise the right of 
audience or conduct the litigation (s 188(5)(a)); or 
(2) where the person is authorised to exercise the right of audience or conduct the litigation 
by the Legal Services Board in its capacity as a licensing authority, the Board 
(s 188(5)(b)). 
As to the meaning of ‘approved regulator’ see PARA 227. As tó the meaning of ‘licensing 
authority' see PARA 1051; and as to licensing authorities generally see PARA 1051 et seq. 
7 Legal Services Act 2007 s 188(3). 
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354.  Employed advocates. Where an authorised person! in relation to the 
exercise of a right of audience? is employed as a Crown prosecutor or in any 
other description of employment?, then qualification regulations or conduct 
rules^ of the approved regulator? by whom the person is authorised to carry on 
that activity which relate to the right of audience do not have effect in relation to 
the person if they$: 

(1) limit the courts before which, or proceedings in which, that activity may 
be carried on by persons who are employed", or limit the circumstances 
in which that activity may be carried on by persons who are employed 
by requiring such persons to be accompanied by some other person 
when carrying on that activity?; and 

(2) do not impose the same limitation on persons who are authorised 
persons in relation to the activity in question but are not employed?. 


1 Аз to the meaning of ‘authorised person’, in relation to activities which are reserved legal 
activities, see the Legal Services Act 2007 s 18; and PARA 356. 

2 As to the exercise of rights of audience see PARA 352 note 2. 

3 Legal Services Act 2007 s 189(1). As to Crown prosecutors see CRIMINAL PROCEDURE vol 27 
(2010) PARA 37. 


4 Аз to the meanings of ‘qualification regulations’ and ‘conduct rules’ see PARA 246 notes 4, 6. 
5 As to the meaning of ‘approved regulator’ see PARA 227. 

6 Legal Services Act 2007 s 189(2). 

7 Тера! Services Act 2007 s 189(2)(a)(i). 

8 Legal Services Act 2007 s 189(2)(a) (ii). 

9 Legal Services Act 2007 s 189(2)(b). 
355. Quality Assurance Scheme for Advocates. The Quality Assurance 
Scheme for Advocates (QASA) is a joint scheme being developed by the Joint 
Advocacy Group (JAG) which comprises representatives from the Bar Standards 
Board', the Solicitors Regulation Authority? and ILEX Professional Standards?. 
It is intended that the Scheme will regulate the quality of all advocates appearing 
in the criminal courts in England and Wales, whether they are barristers, 
solicitors, or legal executives* and will apply to all advocates, whether they are 
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self-employed or employed, and whether they are acting for the prosecution or 
defence?. Under the Scheme, advocates in criminal courts will undergo a process 
of accreditation so that they only handle cases within their competence and will 
be subject to assessment and monitoring of their performance against a common 
set of agreed standards. The Scheme will be operated and applied by each 
regulator for the criminal advocates that they regulate and the regulators are 
responsible for the accreditation and re-accreditation process for their own 
regulated communities, 


As to the Bar Standards Board see PARA 818. 

As to the Solicitors Regulation Authority see PARA 454 et seq. 

As to ILEX Professional Standards see PARA 1046. 

See the BSB Handbook Section C (Conduct Rules) Section C3 rr C31-C63; the SRA Quality 

Assurance Scheme for Advocates (Crime) Regulations 2013; and the ILEX Professional 

Standards website. 

5 Ап application for judicial review of the Scheme was refused: see К (оп the application of 
Lumsdon) v Legal Services Board [2014] EWCA Civ 1276, [2014] All ER (D) 71 (Oct) (court 
held that the QASA scheme was lawful, did not contravene European law and did not 
undermine the independence of the advocate whose performance is assessed and the judge by 
whom the assessment is made). 

6 See the QASA Handbook for Criminal Advocates (September 2013) para 2.2. 
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(iii) Authorised Persons 


356. Authorised persons. A person is entitled to carry on a relevant activity 
which is a reserved legal activity! where the person is an authorised person in 
relation to the relevant activity. For the purposes of the Legal Services Act 2007 
an ‘authorised person’, in relation to an activity (the ‘relevant activity’) which is 
a reserved legal activity, means: 

(1) a person who is authorised to carry on the relevant activity by a relevant 
approved regulator? in relation to the relevant activity (other than by 
virtue of a licence under the Legal Services Act 2007 Part 5)*; or 

(2) а licensable body which, by virtue of such a licence, is authorised to 
carry on the relevant activity by a licensing authority in relation to the 
reserved legal activity?. 

However, in the case of a person who is authorised by a listed body? to 
exercise any right of audience before a court in relation to any proceedings or to 
conduct litigation in relation to any proceedings, it is irrelevant whether the 
person's authorisation was granted before or on or after the appointed day". 
Likewise in the case of a licensed conveyancer who is authorised to carry on an 
activity which is a reserved instrument activity by a conveyancing licence?, it is 
irrelevant when the licence was granted?. 


1 As to the meaning of ‘reserved legal activity’ see PARA 352. The following applies for the 
interpretation of references in the Legal Services Act 2007 to a person carrying on an activity 
which is a reserved legal activity: s 15(1). References to a person carrying on an activity which is 
a reserved legal activity include a person (‘Е’) who is an employee of a person (‘P’) and carries 
on the activity in E's capacity as such an employee: s 15(2). It is irrelevant whether P is entitled 
to carry on the activity: s 15(3). P does not carry on an activity (the ‘relevant activity’) which is 
a reserved legal activity by virtue of E carrying it on in E's capacity as an employee of P, unless 
the provision of relevant services to the public or a section of the public (with or without a view 
to profit) is part of P's business: s 15(4). Relevant services are services which consist of or 
include the carrying on of the relevant activity by employees of Р in their capacity as employees 
of P: s 15(5). Where P is an independent trade union, persons provided with relevant services do 
not constitute the public or a section of the public where: 
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(1) the persons are provided with the relevant services by virtue of their membership or 
former membership of P or of another person's membership or former membership of P 
(s 15(6)(a)); and 

(2) the services are excepted membership services (s 15(6)(b)). 

‘Excepted membership services’ means relevant services which relate to or have a connection 
with: 

(a) relevant activities of a member, or former member, of the independent trade union 
(s 15(7)(а)); - 

(b) any other activities carried on for the purposes of or in connection with, or arising 
from, such relevant activities (s 15(7)(b)); 

(c) any event which has occurred (or is alleged to have occurred) in the course of or in 
connection with such relevant activities or activities within head (b) (s 15(7)(c)); 

(d) activities carried on by a person for the purposes of or in connection with, or arising 
from, the person's membership of the independent trade union (s 15(7)(d)); 

and such other relevant services as the Lord Chancellor may by order specify: s 15(7). 

In s 15(7) ‘relevant activities’, in relation to a person who is or was a member of ап 
independent trade union, means any employment (including self-employment), trade, 
occupation or other activity to which the person's membership of the trade union relates or 
related: s 15(12). 

The Lord Chancellor may by order make provision about the circumstances in which 
relevant services do or do not relate to, or have a connection with, the matters mentioned in 
heads (a)-(d) above: s 15(8). ? BE 

Subject to that, the Lord Chancellor may by order make provision about: 

(i) | what does or does not constitute a section of the public (s 15(9)(a)); 
(ii) the circumstances in which the provision of relevant services to the public or a section 
of the public does or does not form part of P's business (s 15(9)(b)). 

If P is a body, references to an employee of P include references to a manager of P: s 15(11). 
The Lord Chancellor may make an order under the above provisions only on the 
recommendation of the Legal Services Board: 5 15(10). As to the meaning of ‘manager’ see РАКА 
238 note 16. At the date at which this volume states the law no such order had been made. As 
to the Lord Chancellor see PARA 201 note 1. 

2  Seethe Legal Services Act 2007 s 13(2)(a); and PARA 349. For the purposes of Pt 6 (ss 112-161) 
a person authorised by the Claims Management Services Regulator under the Compensation 
Act 2006 Pt 2 (ss 4-15) (see PARA 394 et seq) to provide regulated claims management services 
is to be treated as an authorised person in relation to that activity and the Claims Management 
Services Regulator is to be treated as a relevant authorising body in relation to such a person: 
Legal Services Act 2007 s 161(1)(c), (d). As to the meaning of ‘Claims Management Services 
Regulator' see PARA 227 note 3. An authorised person in relation to an activity which is a 
reserved legal activity is an authorised person for the purposes of the Administration of Justice 
Act 1985 ss 9, 9A, Sch 2 para 23 (see ss 9(8), 9A(8), Sch 2 para 23(2) (definitions added by the 
Legal Services Act 2007 Sch 16 paras 81, 82, 110)) and the Solicitors Act 1974 ss 56, 66 (see 
ss 56($A), 66(b) (s 56(5A) added, and s 66(b) amended, Бу the Legal Services Act 2007 Sch 16 
paras 54, 62)). 

3 А: to the meaning of ‘relevant approved regulator’ see PARA 227. 

4 Гера] Services Act 2007 s 18(1)(a). As to a licence under Pt 5 (ie ss 71-111) see PARA 1049 et 
seq. А licensable body may not be authorised to carry on the relevant activity as mentioned in 
s 18(1)(a): s 18(2). But where a body (‘A’) which is authorised as mentioned in s 18(1)(a) 
becomes a licensable body, the body is deemed by virtue of this provision to continue to be so 
authorised from that time until the earliest of the following events: 

(1) the end of the period of 90 days beginning with the day on which that time falls 
(s 18(3)(a)); 

(2) the time from which the relevant approved regulator determines this provision is to 
cease to apply to À (s 18(3)(b)); 

(3) the time when A ceases to be a licensable body (s 18(3)(c)). 

Section 18(2) is subject to Sch 5 Pt 2 (by virtue of which licensable bodies may be deemed to 
be authorised as mentioned in s 18(1)(a) in relation to certain activities during a transitional 
period): s 18(4). 


5 Legal Services Act 2007 s 18(1)(b). A person other than a licensable body may not be authorised 
to carry on the relevant activity as mentioned in s 18(1)(b): s 18(5). But where a body (2) which 
is authorised as mentioned in s 18(1)(b) ceases to be a licensable body, the body is deemed by 
virtue of this provision to continue to be so authorised from that time until the earliest of the 
following events: 
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(1) the end of the period of 90 days beginning with the day on which that time falls 
(s 18(6)(a)); 

(2) the time from which the relevant licensing authority determines this provision is to 
cease to apply to L (s 18(6)(b)); 

(3) the time when L becomes a licensable body (s 18(6)(c)). 

As to the meaning of ‘licensing authority’ see PARA 1051; and as to licensing authorities 
generally see PARA 1051 et seq. 

The ‘listed bodies’ are: 

(1) the Solicitors Regulation Authority (Legal Services Act 2007 Sch 5 para 1(2)(a)); 

(2) the Bar Standards Board (Sch 5 para 1(2)(b)); 

(3) the Chartered Institute of Patent Attorneys (see PATENTS AND REGISTERED DESIGNS 

vol 79 (2014) PARA 617) (Sch 5 para 1(2)(c)); 
(4) the Institute of Trade Mark Attorneys (see TRADE MARKS AND TRADE NAMES vol 97А 
(2013) PARA 38) (Sch 5 para 1(2)(d)); 
(5) the Costs Lawyer Standards Board (Sch 5 para 1(2)(e)); 

) for the purposes of exercising a right of audience before a court in relation to any 
proceedings, the Chartered Institute of Legal Executives (see PARA 1044 et seq) (Sch 5 
para 1(2)(e)). 

The Legal Services Act 2007 Sch 5 para 1(2)(a) (see head (1) above) refers to the Law Society, 
Sch 5 para 1(2)(b) (see head (2) above) refers to the General Council of the Bar and Sch 5 
para 1(2)(e) (see head (5) above) refers to the Association of Law Costs Draftsmen. However, in 
practice the body responsible for the regulation of solicitors is the Solicitors Regulation 
Authority (see PARA 454 et seq), the body responsible for the regulation of Barristers is the Bar 
Standards Board (see PARA 818) and the body responsible for the regulation of costs lawyers is 
the Costs Lawyer Standards Board (see PARA 421). 

In relation to patent attorneys see Atrium Medical Corpn v DSB Invest Holding SA |2011] 
EWHC 74 (Pat), [2012] Bus LR 133 (patent attorney litigator was an ‘authorised person’). 
Legal Services Act 2007 Sch 5 para 1(1). For the purposes of Sch 5 para 1(1), any authority 
conferred by the Courts and Legal Services Act 1990 s 31 (now repealed) is to be disregarded: 
Legal Services Act 2007 Sch 5 para 1(3). For the purposes of Sch 5 'appointed day' means the 
day appointed for the coming into force of s 13, ie 1 January 2010 (see PARA 349): Sch 5 
para 19(1). As to the meaning of ‘court’ see PARA 202 note 13. 

‘Conveyancing licence’ means a licence to practise as a licensed conveyancer granted under the 
Administration of Justice Act 1985 Pt 2 (ss 11-39) (see PARA 936 et seq): Legal Services 
Act 2007 Sch 5 para 2(2). 

Legal Services Act 2007 Sch 5 para 2(1). Where a person who, immediately before the time 
Sch 4 para 1 comes into force (ie 1 January 2010: see the Legal Services Act 2007 
(Commencement No 6, Transitory, Transitional and Saving Provisions) Order 2009, 
SI 2009/3250), has an exemption from the provisions of the Solicitors Act 1974 s 23(1) 
(repealed) (preparation of papers for probate etc by unqualified person) granted by a body 
within s 23(3) (repealed), for the purposes of the Legal Services Act 2007 s 18, the person is to 
be treated as if the exemption were an authorisation to carry on probate activities granted by the 
body in question at the time Sch 4 para 1 comes into force: Sch 5 para 2A(1), (2) (Sch 5 para 2A 
added by SI 2009/3233). The bodies are: (1) the Council for Licensed Conveyancers; (2) the 
Institute of Chartered Accountants of Scotland; (3) the Association of Chartered Certified 
Accountants: Legal Services Act 2007 Sch 5 para 2A(3) (as so added). 


(iv) Exempt Persons 


357.  Exempt persons. А person is entitled to carry on an activity (the 


‘rel 
exe 


evant activity’) which is a reserved legal activity! where the person is an 
трг person in relation to that activity?. ‘Exempt person’ in relation to a 


relevant activity which is a reserved legal activity means a person who for the 
purposes of carrying on the relevant activity is an exempt person by virtue of 
provisions of the Legal Services Act 20073. 

А person may be an exempt person in relation to: 


| 


( 


1) exercising a right of audience’; | 
) any activity which constitutes the conduct of litigation?; 
) any activity which constitutes reserved instrument activities; 


3 
4) any activity which constitutes probate activities; 
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(5) any activity which constitutes notarial activities?; 

(6) any activity which constitutes the administration of oaths?. 

Furthermore the Lord Chancellor may, by order!?, provide for persons to be 
exempt persons in relation to an activity which is a reserved legal activity!!, for 
persons to cease to be such persons or for the amendment of any provision made 
in respect of an exempt person". 


1 Аз to the meaning of ‘reserved legal activity’ see PARA 352. 
2 See the Legal Services Act 2007 s 13(2)(b); and PARA 674. 
3 Legal Services Act 2007 s 19. The provisions referred to in the text are Sch 3 (see PARAS 
358—365) or Sch 5 paras 13, 18 (see PARAS 357, 421). A European lawyer is an exempt person 
for the purpose of reserved legal activities he is entitled to carry on: see Sch 3 para 7; and 
PARA 364. 
See the Legal Services Act 2007 Sch 3 para 1; and PARA 358. 
See the Legal Services Act 2007 Sch 3 para 2; and PARA 359. 
See the Legal Services Act 2007 Sch 3 para 3; and PARA 360. 
See the Гера! Services Act 2007 Sch 3 para 4; and PARA 361. 
See the Legal Services Act 2007 Sch 3 para 5; and PARA 362. During the transitional period, a 
person (‘P’) is an exempt person in relation to the carrying on of an activity (the ‘relevant 
activity’) which is a notarial activity if: 

(1) P carries on the relevant activity by virtue of an employee of RE’) carrying it on in E’s 

capacity as such an employee (Sch 5 para 13(1)(a)); and ЧИР 

(2) Е is an authorised person in relation to the relevant activity (Sch 5 para 13(1)(b)). 

If P is a body the reference above to an employee of P includes references to a manager of P: 
Sch 5 para 13(2). "Transitional period' is the period which begins with the appointed day and 
ends with the day appointed by the Lord Chancellor by order for the purposes of the Legal 
Services Act 2007 Sch 5 para 3: Sch 5 para 3(1). Different days may be appointed by the 
Lord Chancellor for different purposes: Sch 5 para 3(2). An order made by the Lord Chancellor 
for these purposes may only be made on the recommendation of the Legal Services Board: Sch 5 
para 3(3). At the date at which this volume states the law no such day had been appointed. See 
further PARA 344. As to the meaning of ‘appointed day’ see PARA 356 note 7. As to the 
Lord Chancellor see PARA 201 note 1. 

9 See the Legal Services Act 2007 Sch 3 para 6; and PARA 363. As to the meaning of 

*administration of oaths' see PARA 352 note 7. | 
10 Such orders will amend the Legal Services Act 2007 Sch 3 (see PARAS 358-365). The 

Lord Chancellor may make an order under Sch 3 para 9(1) only on the recommendation of the 

Legal Services Board: Sch 3 para 9(2). At the date at which this volume states the law no such 

orders had been made. As to the Legal Services Board see s 2; and PARA 203 et seq. 

11 This includes any activity which is a reserved legal activity by virtue of an order under the Legal 

Services Act 2007 s 24 (see PARA 366). 

12 Legal Services Act 2007 Sch 3 para 9(1). 
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358. Rights of audience. А person is an exempt person! for the purpose of 
exercising a right of audience? before a court in relation to any proceedings? if 
the person: 

(1) 18 not an authorised person in relation to that activity^ but has a right of 
audience granted by that court in relation to those proceedings; 

(2) is not an authorised person in relation to that activity but has a right of 
audience before that court in relation to those proceedings granted by or 
under any enactment$; 

(3) 15 the Attorney General or the Solicitor General and the name of the 
person is on the roll kept by the Solicitors Regulation Authority? or that 
person has been called to the Bar by an Inn of Court?; 

(4) 15 the Advocate General for Scotland and is admitted as a solicitor in 
Scotland? or to practise as an advocate before the courts of Scotland!5; 

(5) isa party to those proceedings and would have a right of audience, in 
the person's capacity as such a party, if the Legal Services Act 2007 had 
not been passed!!; 


299 


Tbe Provision of Legal Services Рага 52: 


(6) 15 an individual whose work includes assisting in the conduct of 


14 


litigation!?, the person is assisting in the conduct of litigation!’ and the 
proceedings are not reserved family proceedings and are being heard in 
chambers in the High Court or county court or in the family court by a 
judge who is not, or by two or more judges at least one of whom is not 
a lay justice!*. 


As to the meaning of ‘exempt person’ see PARA 357. A person is an exempt person in relation to 
the exercise of a right of audience in proceedings on an appeal from the Comptroller-General of 
Patents, Designs and Trade Marks to the Patents Court under the Patents Act 1977 (see PATENTS 
AND REGISTERED DESIGNS vol 79 (2014) PARA 619 et seq), if the person is a solicitor of the 
Court of Judicature of Northern Ireland: Legal Services Act 2007 Sch 3 para 1(9). 

As to the meaning of ‘right of audience’ see PARA 352 note 2. 

Legal Services Act 2007 Sch 3 para 1(1). This is subject to Sch 2 para 7 (see PARA 352). As to the 
meaning of ‘court’ see PARA 202 note 13. 

As to the meaning of 'authorised person', in relation to activities which are reserved legal 
activities, see the Legal Services Act 2007 s 18; and PARA 356. 

Legal Services Act 2007 Sch 3 para 1(2). 

Legal Services Act 2007 Sch 3 para 1(3). 

Ie the roll kept under the Solicitors Act 1974 s 6 (see PARA 455). The Legal Services Act 2007 
Sch 3 refers to the Law Society. However in practice the body responsible for keeping the roll is 
the Solicitors Regulation Authority: see PARA 454 et seq. 

Legal Services Act 2007 Sch 3 para 1(4). As to when a person has been called to the Bar by an 
Inn of Court see PARA 839 et seq. 

Ie admitted under the Solicitors (Scotland) Act 1980 s 6. 

Legal Services Act 2007 Sch 3 para 1(5). 

Legal Services Act 2007 Sch 3 para 1(6). 

As to the meaning of ‘conduct of litigation’ see PARA 352 note 3. 

Те under instructions given (either generally or in relation to the proceedings) by an individual to 
whom the Legal Services Act 2007 Sch 3 para 1(8) applies and under the supervision of that 
individual: Sch 3 para 1(7)(b). Schedule 3 para 1(8) applies to: (1) any authorised person in 
relation to an activity which constitutes the conduct of litigation; (2) any person who by virtue 
of s 193 (see PARA 470) is not required to be entitled to carry on such an activity: Sch 3 
para 1(8). 

Legal Services Act 2007 Sch 3 para 1(7) (amended by the Crime and Courts Act 2013 s 17(6), 
Sch 10 Pt 2 para 98(1)). For these purposes ‘family proceedings’ has the same meaning as in the 
Matrimonial and Family Proceedings Act 1984 (see MATRIMONIAL AND CIVIL PARTNERSHIP LAW 
vol 73 (2009) PARA 737) and also includes any proceedings in the family court and any other 
proceedings which are family proceedings for the purposes of the Children Act 1989 (see 
CHILDREN AND YOUNG PERSONS vol 9 (2012) PARA 278 et seq): Legal Services Act 2007 Sch 3 
para 1(10) (definition amended by the Crime and Courts Act 2013 Sch 10 Pt 2 para 98(2)). 
‘Reserved family proceedings’ means such category of family proceedings as the Lord Chancellor 
may, after consulting the President of the Law Society and with the concurrence of the President 
of the Family Division, by order prescribe: Legal Services Act 2007 Sch 3 para 1(10). A person 
is a lay justice if he falls within the Matrimonial and Family Proceedings Act 1984 s 31C(1)(y) 
(see CONSTITUTIONAL AND ADMINISTRATIVE LAW vol 20 (2014) PARA 126; COURTS AND 
TRIBUNALS). At the date at which this volume states the law no such orders had been made. Any 
order made under the Courts and Legal Services Act 1990 s 27(9) (repealed) before the day 
appointed for the coming into force of the Legal Services Act 2007 Sch 3 para 1 is to have effect 
on and after that day as if it were an order made under Sch 3 para 1(10): Sch 3 para 1(10). As 
to the Lord Chancellor see PARA 201 note 1. 


359. Conduct of litigation. А person is an exempt person! for the purpose of 
carrying on any activity which constitutes the conduct of litigation? in relation to 
any proceedings? if the person: 

(1) isnotan authorised person in relation to that activity* but has a right to 


conduct litigation granted by a court in relation to those proceedings”; 


(2) is not an authorised person in relation to that activity but has a right to 


conduct litigation in relation to those proceedings granted by or under 
any enactment$; 
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(3) тва party to those proceedings and would have а right to conduct the 
litigation, in the person's capacity as such a party, if the Legal Services 
Act 2007 had not been passed". 


As to the meaning of ‘exempt person’ see РАКА 357. The person is an exempt person in relation 
to any activity which is carried on in or in connection with proceedings on an appeal from the 
Comptroller-General of Patents, Designs and Trade Marks to the Patents Court under the 
Patents Act 1977 (see PATENTS AND REGISTERED DESIGNS vol 79 (2014) PARA 619 et seq), if the 
person is a solicitor of the Court of Judicature of Northern Ireland: Legal Services Act 2007 
Sch 3 para 2(5). 

As to the meaning of ‘conduct of litigation’ see PARA 352 note 3. 

Legal Services Act 2007 Sch 3 para 2(1). This is subject to Sch 2 para 7 (see PARA 352). 

As to the meaning of ‘authorised person’, in relation to activities which are reserved legal 
activities, see the Legal Services Act 2007 s 18; and PARA 356. 

Legal Services Act 2007 Sch 3 para 2(2). As to the meaning of ‘court’ see PARA 202 note 13. 
Legal Services Act 2007 Sch 3 para 2(3). 

Legal Services Act 2007 Sch 3 para 2(4). 


360. Reserved instrument activities. А person is an exempt person! for the 
purpose of carrying on any activity which constitutes reserved instrument 
activities?: БЕТ 


1 


(1) if the person prepares the instruments or applications іп the course of 
the person's duty as a public officer?; 

(2) if the person is an individual (‘Е’), who carries on the activity at the 
direction and under the supervision of another person (‘P’), when E does 
so, P and E are connected? and P is entitled to carry on the activity, 
otherwise than by virtue of head (6)5; 

(3) if the person is an accredited person®, the person is exempt to the extent 
that the activity consists of the preparation of any instrument: 

(a) which creates, or which the person believes on reasonable 
grounds will create, a farm business tenancy’; ог 

(b) which relates to an existing tenancy which is, or which the person 
believes on reasonable grounds to be, such a tenancy?; 

(4) то the extent that the activity carried on by the person is also the 
reserved legal activity of exercising the right of audience or conducting 
litigation and the person is: 

(a) authorised to carry on that activity (other than under Part 5 of the 
Legal Services Act 2007?) by a relevant approved regulator in 
relation to the activity !?; 

(b) authorised to carry on that activity by a licence under Part 5 of 
the Legal Services Act 2007!!; or 

(c) an exempt person in relation to that activity by virtue of 
particular provisions of the Legal Services Act 200712; 

(5) if the person is employed merely to engross the instrument or 
application!?; 

(6)  ifthe person is an individual who carries on the activity otherwise than 
for, or in expectation of, any fee, gain or reward!^; 

(7) if the person is a person qualified to practise as a solicitor in Scotland!^ 
and the reserved instrument activities relate to the preparation of any 
other instrument relating to real or personal estate for the purposes of 
the law of England and Wales or an instrument relating to court 
proceedings in England and Wales!$. 


As to the meaning of ‘exempt person’ see PARA 357. 
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Legal Services Act 2007 Sch 3 para 3(1). This is subject to Sch 2 para 7 (see PARA 352). As to the 
meaning of ‘reserved instrument activities’ see PARA 352 note 4. 
Legal Services Act 2007 Sch 3 para 3(2). 
For the purposes of the Legal Services Act 2007 Sch 3 para 3(3), P and E are connected if: 
(1) P is Е5 employer (Sch 3 рага 3(4)(a)); 
(2) Pisa fellow employee of E (Sch 3 para 3(4)(b)); 
(3) P is a manager or employee of a body which is an authorised person in relation to the 
activity, and E is also a manager or employee of that body (Sch 3 para 3(4)(с)). 

As to the meaning of ‘authorised person’, in relation to activities which are reserved legal 
activities, see s 18; and PARA 356, As to the meaning of ‘manager’ see PARA 238 note 16. 
Legal Services Act 2007 Sch 3 para 3(4). 

For this purpose ‘accredited person’ means a person who is a Fellow of the Central Association 
of Agricultural Valuers or a Member or Fellow of the Royal Institution of Chartered Surveyors: 
Legal Services Act 2007 Sch 3 para 3(6). 

Ie within the meaning of the Agricultural Tenancies Act 1995 (see AGRICULTURAL LAND vol 1 
(2008) PARA 302). 

Legal Services Act 2007 Sch 3 para 3(5). 

Ie the Legal Services Act 2007 Pt 5 (ss 71-111). 

Legal Services Act 2007 Sch 3 para 3(7)(a), (8). As to the meaning of ‘relevant approved 
regulator’ see PARA 227. 

Legal Services Act 2007 Sch 3 para 3(7)(b), (8). 

Legal Services Act 2007 Sch 3 para 3(7)(c), (8). The provisions mentioned in the text refer to 
Sch 3 paras 1, 2 (see PARAS 358-359). 

Legal Services Act 2007 Sch 3 para 3(9). 

Legal Services Act 2007 Sch 3 para 3(10). 

Legal Services Act 2007 Sch 3 para 3(11)(a). 

Legal Services Act 2007 Sch 3 para 3(11)(b). The reserved instrument activities mentioned in the 
text refer to reserved instrument activities falling within Sch 2 para 5(1)(c) (see PARA 352). As to 
the meaning of ‘court’ see PARA 202 note 13. 


1. Probate activities. А person is an exempt person! for the purpose of 


carrying on any activity which constitutes probate activities?: 


чл B CO 
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VL 
(a) the person (“Е”) is an individuaP; 
(b) E provides probate activities at the direction and under the 
supervision of another individual (‘P’)*; 
(c) when he does so P and E are connected’; and 
(d) P is entitled to carry on the activity, otherwise than for, or in 
expectation of, any fee, gain or reward®; 
(2) if the person is an individual who carries on the activity otherwise than 
for, or in expectation of, any fee, gain or reward". 


As to the meaning of ‘exempt person’ see PARA 357. 

Legal Services Act 2007 Sch 3 para 4(1). This is subject to Sch 2 para 7 (see PARA 352). As to the 
meaning of ‘probate activities’ see PARA 352 note 5. 

Legal Services Act 2007 Sch 3 para 4(2)(a). 
Legal Services Act 2007 Sch 3 para 4(2)(b). 

Legal Services Act 2007 Sch 3 para 4(2)(c). For the purposes of Sch 3 para 4(2), P and E are 
connected if: 

(1) P is E's employer (Sch З para 4(3)(a)); 

(2) Pisa fellow employee of E (Sch 3 para 4(3)(b)); 
(3) Р isa manager or employee of a body which is an authorised person in relation to the 
activity, and E is also a manager or employee of that body (Sch 3 para 4(3)(с)). 

As to the meaning of 'authorised person', in relation to activities which are reserved legal 
activities, see 5 18; and PARA 356. Аз to the meaning of ‘manager’ see РАКА 238 note 16. 
Legal Services Act 2007 Sch 3 para 4(2)(d). 

Legal Services Act 2007 Sch 3 para 4(4). 


362. Notarial activities. А person is an exempt person! for the purpose of 
carrying on any activity which constitutes notarial activities’: 
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(1) if the person is not an authorised person in relation to that activity 
under the Legal Services Act 2007, but is authorised to carry on that 
activity by or by virtue of any other enactment?; 

(2) if certain provisions of the Public Notaries Act 1801“ apply to the 
person, and: 

(a) where they apply by virtue of the person holding or exercising an 
office or appointment, the person carries on the activity for 
ecclesiastical purposes?; 

(b) where they apply by virtue of the person performing a public duty 
or service under government, the person carries on the activity in 
the course of performing that duty or services; 

(3) if the person is an individual who carries on the notarial activities 
otherwise than for or in expectation of a fee, gain or reward". 


As to the meaning of ‘exempt person’ see PARA 357. 

Legal Services Act 2007 Sch 3 para 5(1). This is subject to Sch 2 para 7 (see PARA 352). As to the 
meaning of ‘notarial activities’ see PARA 352 note 6. 

Legal Services Act 2007 Sch 3 para 5(2). As to the meaning of ‘authorised person’, in relation to 
activities which are reserved legal activities, see s 18; and PARA 356. 

Ie the Public Notaries Act 1801 s 14 (see PARA 1002). * мо 

Legal Services Act 2007 Sch 3 para 5(3)(a). 
Legal Services Act 2007 Sch 3 para 5(3)(b). 
Legal Services Act 2007 Sch 3 para 5(4). 


363. Administration of oaths. A person is an exempt person! for the purpose 
of carrying on any activity which constitutes the administration of oaths?: 


— 


(1) if the person is not an authorised person in relation to that activity 
under the Legal Services Act 2007, but is authorised to carry on that 
activity by or by virtue of any other enactment?; 

(2) if the person has a commission under certain provisions of the 
Commissioners for Oaths Act 18894. ` 


As to the meaning of ‘exempt person’ see PARA 357. 

Legal Services Act 2007 Sch 3 para 6(1). This is subject to Sch 2 para 7 (see PARA 332). As to the 
meaning of ‘administration of oaths’ see PARA 352 note 7. 

Legal Services Act 2007 Sch 3 para 6(2). As to the meaning of ‘authorised person’, in relation to 
activities which are reserved legal activities, see s 18; and PARA 356. 

Legal Services Act 2007 Sch 3 para 6(3). The provisions mentioned in the text refer to the 
Commissioners for Oaths Act 1889 s 1(1) (see CIVIL PROCEDURE vol 11 (2009) PARA 1026). 


364. European lawyers. A European lawyer! is an exempt person? for the 
purposes of carrying on an activity which is a reserved legal activity? and which 
he is entitled to carry оп”. 


1 


2 
3 
4 


Ie within the meaning of the European Communities (Services of Lawyers) Order 1978, 
SI 1978/1910 (see PARAS 377—381). 

As to the meaning of ‘exempt person’ see PARA 357. 

As to the meaning of ‘reserved legal activity’ see PARA 352. 

Legal Services Act 2007 Sch 3 para 7. Ie an activity which he is entitled to carry on by virtue of 
the European Communities (Services of Lawyers) Order 1978, SI 1978/1910 (see PARAS 
377-381): Legal Services Act 2007 Sch 3 para 7. 


365. Employer of exempt person. Where: 


(1) а person (‘P’) carries on an activity (the ‘relevant activity’) which is a 
reserved legal activity!; 

(2) P carries on the relevant activity by virtue of an employee of Р (‘Е’) 
carrying it on in E's capacity as such an employee?; and 
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(3) Eis an exempt person in relation to the relevant activity’, 
P is an exempt person in relation to the relevant activity to the extent that P 
carries on that activity by virtue of E so carrying it оп”. 

However the above provisions do not apply where E carries on the relevant 
activity at the direction and under the supervision of an authorised person in 
relation to that activity and is exempt? in relation to that activity®. 


1 Legal Services Act 2007 Sch 3 para 8(1)(a). As to the meaning of ‘reserved legal activity’ see 
PARA 352. If P is a body, for these purposes, references to an employee of P include references to 
a manager of P: Sch 3 para 8(4). As to the meaning of ‘manager’ see PARA 238 note 16. 

Legal Services Act 2007 Sch 3 para 8(1)(b). 

Legal Services Act 2007 Sch 3 para 8(1)(c). 

Legal Services Act 2007 Sch 3 para 8(2). 

Ie by virtue of the Legal Services Act 2007 Sch 3 paras 1(7), 3(3) or 4(2) (see PARAS 358, 
360-361). As to the meaning of ‘authorised person’, in relation to activities which are reserved 
legal activities, see s 18; and PARA 356. 

6 Legal Services Act 2007 Sch 3 para 8(3). 


сл > о М 


(v) Alteration of Reserved Legal Activities 


366. Extension of the reserved legal activities. Ап order to add any legal 
activity to the activities which are reserved legal activities! may be made by the 
Lord Chancellor? but only on the recommendation of the Legal Services Board". 
A person may request the Board to hold an investigation with a view to 
determining whether or not the Board should make such a recommendation (a 
‘section 24 investigation’) in respect of a legal activity’. 


1 Je an order under the Legal Services Act 2007 s 24(1) (see PARA 352) to amend s 12 (see PARA 
352) or Sch 2 (see PARAS 352, 992). As to the meaning of ‘reserved legal activities’ see PARA 352. 
2 See the Legal Services Act 2007 s 24(1); and PARA 352. 
3 Legal Services Act 2007 s 24(2). As to the Legal Services Board see s 2; and PARA 203 et seq. 
Where a recommendation is made in relation to an activity, the Lord Chancellor must: 
(1) consider the report containing the recommendation given to the Lord Chancellor under 
Sch 6 рага 16(3)(a) (see PARA 374) (s 24(4)(a)); 
(2) decide whether or not to make an order under s 24 in respect of the activity (s 24(4)(b)); 
and 
(3) publish a notice of that decision (s 24(4)(с)), 
within the period of 90 days beginning with the day on which the report was given to the 
Lord Chancellor: s 24(4). As to the Lord Chancellor see PARA 201 note 1. 
Where the Lord Chancellor decides not to make an order under s 24 in respect of an activity, 
the notice under s 24(4)(c) must state the reasons for that decision: s 24(5). 
4 Legal Services Act 2007 Sch 6 paras 1, 2(1)(a), (3). The request must be made in writing: Sch 6 
para 2(2). 


367. Recommendations that activities should cease to be reserved legal 
activities. The Legal Services Board! may recommend that an activity should 
cease to be a reserved legal activity? and the Lord Chancellor must consider any 
such recommendation’. Where the Lord Chancellor disagrees with a 
recommendation (or any part of it), the Lord Chancellor must publish a notice to 
that effect which must include the Lord Chancellor’s reasons for disagreeing‘. 

A person may request the Board hold an investigation with a view to 
determining whether or not the Board should make such a recommendation (a 
‘section 26 investigation’) in respect of an activity”. 


1 As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203. 

2 Legal Services Act 2007 s 26(1). As to the meaning of ‘reserved legal activity’ see PARA 352. 

3 Legal Services Act 2007 s 26(3). However nothing in s 208 authorises the Lord Chancellor to 
give effect to such a recommendation: s 26(3). As to the Lord Chancellor see PARA 201 note 1. 
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4 Legal Services Act 2007 s 26(4). As to notices generally see PARA 203 note 11. | " 
5 Legal Services Act 2007 s 26(2), Sch 6 paras 1, 2(1)(b). The request must be made in writing: 
Sch 6 para 2(2). 


368. Preliminary inquiries. Where the Legal Services Board! receives a request 
to hold an investigation? in respect of an activity from the Lord Chancellor’, the 
Competition and Markets Authority*, the Consumer Panel? or the Lord Chief 
Јизисе the Board must: 

(1) carry out such inquiries as it considers appropriate to enable it to 
determine whether it is appropriate to hold a section 24 investigation or, 
as the case may be, a section 26 investigation in respect of the activity’; 
and 

(2) make that determination within the preliminary inquiry period’. 


— 


As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

2 Теа request under the Legal Services Act 2007 Sch 6 para 2 (see PARAS 366-367). The Board 
may, where it receives a request under Sch 6 para 2 to which Sch 6 para 3 does not apply or in 
any other case where it considers it appropriate to do so, carry out such inquiries as it considers 
appropriate to enable it to determine whether it is appropriate to hold a section 24 investigation 
ога section 26 investigation in respect of an activity: Sch 6 para 4(1). In the case of a section 24 
investigation, that activity must be a legal activity: Sch 6 para 4(2). As to the meaning of 
‘section 24 investigation’ see PARA 366. As to the meaning of ‘section 26 investigation’ see РАКА 
367. 

As to the Lord Chancellor see PARA 201 note 1. 

As to the Competition and Markets Authority see COMPETITION. 

As to the Consumer Panel see PARAS 223-226. 

Legal Services Act 2007 Sch 6 para 3(1) (amended by the Enterprise and Regulatory Reform 
Act 2013 s 26(4), Sch 6 Pt 1 paras 108, 118(1), (2)). 

7 Legal Services Act 2007 Sch 6 para 3(2)(a). 

8 Legal Services Act 2007 Sch 6 para 3(2)(b). ‘Preliminary inquiry period’ means the period of 
three months beginning with the day on which the request under Sch 6 para 2 was received by 
the Board: Sch 6 para 3(3). The Board may, before the end of the preliminary inquiry period in 
relation to a request, issue a notice extending that period by a period specified in the notice: 
Sch 6 para 3(4). More than one notice may be issued under Sch 6 para 3(4), but the total 
preliminary inquiry period must not exceed four months: Sch 6 para 3(5). The notice must state 
the Board's reasons for extending the preliminary inquiry period and must be published: Sch 6 
para 3(6), (7). As to notices generally see PARA 203 note 11. 


ON Cn о 


369. Advice as to the holding of investigations. Before determining whether it 
is appropriate to hold a section 24 investigation or a section 26 investigation! in 
respect of an activity, the Legal Services Board? may seek the advice of one or 
both of the Competition and Markets Authority? and the Consumer Panel*. The 
Competition and Markets Authority or the Consumer Panel may, for the 
purposes of giving such advice, request any person to provide it with such 
information as may be specified by it). 

Before determining whether it is appropriate to hold a section 24 investigation 
ога section 26 investigation in respect of an activity the Legal Services Board 
may also seek the advice of the Lord Chief Justice. 

In deciding what advice to give, the Lord Chief Justice must, in particular, 
have regard to the likely impact on the courts in England and Wales of the 
making of such an order in respect of the activity in question". 

The Board must publish any advice given under the above provisions®. 


1 Аз to the meaning of ‘section 24 investigation’ see PARA 366. As to the meaning of ‘section 26 
investigation’ see PARA 367. 

2 Аз to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

3 As to the Competition and Markets Authority see COMPETITION. In deciding what advice to 
give the Competition and Markets Authority must, in particular, consider whether making an 
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order under s 24 (see PARA 366) or (as the case may be) provision in accordance with a 
recommendation under s 26 (see PARA 367), in respect of the activity would (or would be likely 
to) prevent, restrict or distort competition within the market for reserved legal services to any 
significant extent: Sch 6 para 5(3)(a) (amended by the Enterprise and Regulatory Reform 
Act 2013 s 26(4), Sch 6 Pt 1 paras 108, 118(1), (3)). As to the meaning of 'reserved legal 
services' see PARA 352 note 1. 

4 Тера! Services Act 2007 Sch 6 para 5(1) (amended by the Enterprise and Regulatory Reform 
Act 2013 Sch 6 Pt 1 paras 108, 118(1), (3)). As to the Consumer Panel see PARAS 223-226. The 
Competition and Markets Authority or the Consumer Panel must, if its advice is sought, give the 
Board such advice as it thinks fit, within such reasonable period as the Board may specify: Sch 6 
para 5(2) (amended by the Enterprise and Regulatory Reform Act 2013 Sch 6 Pt 1 paras 108, 
118(1), (3)). In deciding what advice to give the Consumer Panel must have regard to the likely 
impact which making that order or (as the case may be) provision would have on consumers: 
Legal Services Act 2007 Sch 6 para 5(3)(b). As to the meaning of ‘consumers’ see PARA 202 
note 8. As to the Consumer Panel see PARAS 223-226. 

5 Legal Services Act 2007 Sch 6 para 5(4) (amended by the Enterprise and Regulatory Reform 
Act 2013 Sch 6 Pt 1 paras 108, 118(1), (3)). 

6 Тера! Services Act 2007 Sch 6 para 6(1). If the Board has sought advice under Sch 6 para 5, the 
Board may not seek advice from the Lord Chief Justice until the period for giving advice under 
Sch 6 para 5 has ended and it has given the Lord Chief Justice a copy of any advice duly given 
under Sch 6 para 5: Sch 6 para 6(2). If advice is sought under Sch 6 para 6(1), the Lord Chief 
Justice must give the Board such advice as the Lord Chief Justice thinks fit, within such 
reasonable period as may be specified by the Board and may, for the purposes of giving that 
advice, request any person to provide the Lord Chief Justice with such information as may be 
specified by the Lord Chief Justice: Sch 6 para 6(3). 

7 Legal Services Act 2007 Sch 6 para 6(4). 

8 Legal Services Act 2007 Sch 6 para 7(1). Nothing in Sch 6 para 7 operates to prevent a person 
who gives such advice from püblishing it: Sch 6 para 7(2). 


370. Refusing to hold an investigation. The Legal Services Board! may refuse 
a request to hold a full investigation? only if the consultation requirements are 
satisfied? and either the consent requirement? is satisfied ог the request was made 
Бу the Lord СћапсеПог>. 


1 Asto the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

2 lean investigation under the Legal Services Act 2007 Sch 6 para 2 (see PARAS 366-367) to which 
Sch 6 para 3 (see PARA 368) applies. 

3 "The consultation requirements are: 

(1) that the Board has consulted the Competition and Markets Authority, the Consumer 
Panel and the Lord Chief Justice under the Legal Services Act 2007 Sch 6 paras 5, 6 (see 
PARA 369) (Sch 6 para 8(3)(a) (amended by the Enterprise and Regulatory Reform 
Act 2013 s 26(4), Sch 6 Pt 1 paras 108, 118(1), (4)); and 

(2) that the Board has obtained advice from the Competition and Markets Authority and 
the Consumer Panel or the period within which that advice is required to be given has 
expired and the Board has obtained advice from the Lord Chief Justice or the period 
within which that advice is required to be given has expired (Legal Services Act 2007 
Sch 6 para 8(3)(b) (amended by the Enterprise and Regulatory Reform Act 2013 Sch 6 
Pt 1 paras 108, 118(1), (4)). 

As to the Competition and Markets Authority see COMPETITION. As to the Consumer Panel 

see PARAS 223-226. 

4 The consent requirement is that the Board has given the Lord Chancellor a copy of any advice 
given under the Legal Services Act 2007 Sch 6 para 5 or 6 (see PARA 369) and the 
Lord Chancellor has consented to the Board's refusal of the request: Sch 6 para 8(4). As to the 
Lord Chancellor see PARA 201 note 1. 

S Legal Services Act 2007 Sch 6 para 8(1), (2). 


371. Decision to hold investigation. Where the Legal Services Board! has 
decided, following inquiries?, to hold a section 24 investigation or a section 26 
investigation? in respect of an activity the Board must, as soon as reasonably 
practicable, give notice* of its decision to the Lord Chancellor?, the Competition 
and Markets Authority$, the Consumer Panel? and the Lord Chief Justice*. The 
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notice must state the Board's reasons for its decision to hold the investigation 
and contain a description of the procedure?, including any time limits? 


As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

Ie inquiries under the Legal Services Act 2007 Sch 6 para 3 or 4 (see PARA 368). 

As to the meaning of 'section 24 investigation' see PARA 366. As to the meaning of 'section 26 

investigation" see PARA 367. 

4 The Board must publish the notice: Legal Services Act 2007 Sch 6 para 9(2). As to notices 
generally see PARA 203 note 11. 

5 As to the Lord Chancellor see PARA 201 note 1. 

6 А to the Competition and Markets Authority see COMPETITION. 

7 

8 


„әк 


As to the Consumer Panel see PARAS 223-226. 

Legal Services Act 2007 Sch 6 para 9(1), (2) (Sch 6 para 9(2) amended by the Enterprise and 
Regulatory Reform Act 2013 s 26(4), Sch 6 Pt 1 paras 108, 118(1), (5)). 

le the procedure set out in the Legal Services Act 2007 Sch 6 paras 10-17 (see PARAS 372-374). 
10 Legal Services Act 2007 Sch 6 para 9(3). 


хо 


372. Investigation. Where the Legal Services Board! has given notice? of: 

(1) a decision to hold a section 24 investigation’; or 

(2) a decision to hold a section 26 investigation’, 
in respect of an activity? the Board must within the investigation period® carry 
out such investigations as it considers appropriate for the purposes of enabling it 
to produce a provisional report”? in respect of the activity and produce and 
publish such а report?*. 


1 As to the Legal Services Board see the Legal Services Act 2007 $ 2; and PARA 203 et seq. 

2 Те notice under the Legal Services Act 2007 Sch 6 para 9(2) (see PARA 371). As to notices 
generally see PARA 203 note 11. 

3 Legal Services Act 2007 Sch 6 para 10(1)(a). As to the meaning of ‘section 24 investigation’ see 


PARA 366. 

4 Тера! Services Act 2007 Sch 6 para 10(1)(b). As to the meaning of ‘section 26 investigation’ see 
PARA 367. 

5 Legal Services Act 2007 Sch 6 para 10(1). ; 


6  'Investigation period' means the period of 12 months beginning with the day on which the 
notice was given under the Legal Services Act 2007 Sch 6 para 9(2) (see PARA 371): Sch 6 
para 11(1). The Board may, before the end of the investigation period, issue a notice extending 
that period by a period specified in the notice: Sch 6 para 11(2). More than one notice may be 
issued but the total investigation period must not exceed 16 months: Sch 6 para 11(3). The 
Board may issue the notice only after it has consulted the Competition and Markets Authority, 
the Consumer Panel and the Lord Chief Justice: Sch 6 para 11(4) (amended by the Enterprise 
and Regulatory Reform Act 2013 s 26(4), Sch 6 Pt 1 paras 108, 118(1), (6)). As to the 
Competition and Markets Authority see COMPETITION. As to the Consumer Panel see PARAS 
223-226. The notice must state the Board's reasons for extending the investigation period: Legal 
Services Act 2007 Sch 6 para 11(5). The Board must publish any notice so issued: Sch 6 
para 11(6). 

7 Legal Services Act 2007 Sch 6 para 10(2)(a). A provisional report is a report stating: 

(1) ша case within head (1) in the text, whether or not the Board is minded to make a 
recommendation for the purposes of s 24 (recommendation that activity should become 
a reserved legal activity) (see PARA 352) (Sch 6 para 10(3)(а)); 

(2) ina case within head (2) in the text, whether or not the Board is minded to make a 
recommendation for the purposes of s 26 (recommendation that activity should cease to 
be a reserved legal activity) (see PARA 367) (Sch 6 para 10(3)(b)). 

А provisional report must also state the Board's reasons for it being, or not being, minded to 
make the recommendation in question: Sch 6 para 10(4).The following applies for the purposes 
of investigations under Sch 6 para 10(2)(а): Sch 6 para 12(1). The Board may make rules 
governing the making of oral and written representations, and the giving of oral and written 
evidence, to the Board: Sch 6 para 12(2). Such rules may (among other things) include: 

(a) provision about the time and place at which any oral evidence is to be given or oral 
representations are to be heard (Sch 6 para 12(3)(а)); 

(b) provision about the period within which any written evidence is to be given or written 
representations are to be made (Sch 6 para 12(3)(b)). 
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In relation to each investigation, the Board must determine if, and to what extent oral 
evidence or representations should be heard and written evidence or representations should be 
received: Sch 6 para 12(4). The Board must, so far as is reasonably practicable, consider any 
written or oral representations duly made: Sch 6 para 12(5). The Board may pay such costs of a 
person as the Board considers reasonable for the purpose of facilitating the giving of oral 
evidence or the making of oral representations, by or on behalf of that person, in accordance 
with rules made under Sch 6: Sch 6 para 18. 

8 Legal Services Act 2007 Sch 6 para 10(2)(b). 


373. Consideration of the provisional report. The Legal Services Board! may 
make rules governing the making to the Board of oral and written 
representations in respect of provisional reports. The Board must exercise this 
power to make provision: 

(1) enabling written representations and, so far as is reasonably practicable, 

oral representations to be made by affected practitioners?; and 

(2) enabling written or oral representations to be made by bodies which 

represent affected practitioners^. 

The Board must, so far as reasonably practicable, consider any such written or 
oral representations made in accordance with rules to which heads (1) and (2) 
apply? and any other representations made in accordance with rules governing 
the making of those representations and any written or oral evidence given in 
accordance with rules governing the giving of evidence" which the Board 
considers relevant?. 


1 As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 
2 Legal Services Act 2007 Sch 6 para 13(1). Such rules may (among other things) include: 
(1) provision about the time and place at which any oral representations are to be heard 
(Sch 6 para 13(2)(a)); 
(2) provision about the period within which any written representations are to be made 
(Sch 6 para 13(2)(b)). 
3 Тера! Services Act 2007 Sch 6 para 13(3)(a). An ‘affected practitioner’ is a person carrying on 
the activity in respect of which the investigation is being held: Sch 6 para 13(4). 
Legal Services Act 2007 Sch 6 para 13(3)(b). 
Legal Services Act 2007 Sch 6 para 15(a). 
Те in accordance with rules under the Legal Services Act 2007 Sch 6 para 13(1). 
le in accordance with rules under the Legal Services Act 2007 Sch 6 para 14(2) (see PARA 374). 
Legal Services Act 2007 Sch 6 para 15(b). 


со NAGU + 


374. Final report. After considering representations in respect of the 
provisional report!, the Legal Services Board? must decide whether not to make 
the appropriate recommendation? and prepare a report (‘final report’) setting out 
its decision and the reasons for it^. The Board must give a copy of the final report 
to the Lord Chancellor? and publish that reports. The Board must comply with 
the obligations imposed in preparing the final report" within the final reporting 
реподв. 

1 Те after complying with the Legal Services Act 2007 Sch 6 para 15 (see PARA 373). 

2 А to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 


3 Te the Board must decide: 
(1) іп the case of a section 24 investigation, whether or not to make a recommendation for 
the purposes of the Legal Services Act 2007 s 24 (see PARA 366) (Sch 6 para 16(1)(а)); 
and 
(2) іп the case of a section 26 investigation whether or not to make a recommendation for 
the purposes of s 26 (see PARA 367) (Sch 6 para 16(1)(b)). 

As to the meaning of 'section 24 investigation' see PARA 366. As to the meaning of 
‘section 26 investigation’ see PARA 367. For the purpose of making a decision under Sch 6 
para 16(1)(a) or (b), the Board must, after publication of a provisional report, determine if and 
to what extent further evidence should be heard or received: Sch 6 para 14(1). The Board may 
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make rules governing the giving of such evidence which may (among other things) include 
provision about the time and place at which any oral evidence is to be given, and provision 
about the period within which any written evidence is to be given: Sch 6 para 14(2), (3). 
4 Legal Services Act 2007 Sch 6 para 16(1), (2)(a). The report must also set out: 
(1) where the Board decides to make a recommendation for the purposes of s 24 or s 26, 
that recommendation (Sch 6 para 16(2)(b)); and 
(2) where it decides to make a recommendation for the purposes of s 24, a statement of the 
provisions which, in the Board's opinion, will need to be made by virtue of s 204(3) 
(Sch 6 para 16(2)(c)). 
As to the Lord Chancellor see PARA 201 note 1. 
Legal Services Act 2007 Sch 6 para 16(3). 
Ie the obligations imposed by the Legal Services Act 2007 Sch 6 para 16. 
Legal Services Act 2007 Sch 6 para 16(4). ‘Final reporting period’ means the period of three 
months beginning with the date on which the provisional report was published under Sch 6 
para 10(2) (see PARA 372): Sch 6 para 17(1). The Board may, before the end of the final 
reporting period, issue a notice extending that period by a period specified in the notice and 
more than one notice may be issued but the total final reporting period must not exceed five 
months: Sch 6 para 17(2), (3). The Board may issue the notice only after it has consulted the 
Competition and Markets Authority, the Consumer Panel and the Lord Chief Justice: Sch 6 
para 17(4) (amended by the Enterprise and Regulatory Reform Act 2013 s 26(4), Sch 6 Pt 1 
paras 108, 118(1), (7)). As to the Competition and Markets Authority see COMPETITION. As to 
the Consumer Panel see PARAS 223-226. The notice must state the Board's reasons for extending 
the final reporting period: Sch 6 para 17(5). The Board must publish the notice issued: Sch 6 
para 17(6). As to notices generally see PARA 203 note 11. 


(3) EUROPEAN LAWYERS 


со му ON tA 


(i) Introduction to European Lawyers 


375. Introduction to European Lawyers. The Treaty on the Functioning of 
the European Community (‘TFEU’)! prohibits, within the parameters of a 
specified framework, restrictions on the freedom of establishment of nationals of 
member states in the territory of other member states? and on the freedom to 
provide services within the member states of the European Union?. 

Each member state is required to recognise as a lawyer for the purpose of the 
provision of services in its territory any person qualified as а lawyer in another 
member state, including a person qualified in the United Kingdom to practise as 
a barrister or a solicitor; and all lawyers are entitled to pursue their professional 
activities on a permanent basis in any other member state under their 
home-country professional title’. A lawyer pursuing such activities must observe 
the rules of professional conduct of the host state without prejudice to his 
obligations in his home state$. Depending on circumstances, a host member state 
may require a lawyer qualified in another member state to be introduced to the 
presiding judge and, where appropriate, to the president of the local Bar, and to 
work in conjunction with a lawyer who practises before the judicial authority in 
question and who would, where necessary, be answerable to that authority". 


1 The Treaty Establishing the European Community (Rome, 25 March 1957; TS 1 (1973); 
Cmnd 5179) (“ЕС Treaty") has been further amended, renumbered and renamed as the Treaty on 
the Functioning of the European Union (“ТЕЕП”): see CONSTITUTIONAL AND ADMINISTRATIVE 
LAW vol 20 (2014) PARA 26; EUROPEAN UNION vol 47A (2014) PARA 5. 

2 See TFEU arts 49-55; and EUROPEAN UNION vol 47A (2014) PARA 303. These articles are 
concerned with the freedom of establishment of nationals of one member state in the territory of 
another member state. Article 49 includes the right to pursue self-employed occupations; and 
art 53 provides for the issue of directives for the mutual recognition of diplomas, certificates and 
other evidence of formal qualifications. See further European Parliament and Council Directive 
(EC) 2005/36 (OJ L255, 30.09.05, p 22) on the recognition of professional qualifications; and 
the European Communities (Recognition of Professional Qualifications) Regulations 2007, 
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SI 2007/2781. It has been held that TFEU art 49 is directly applicable and that freedom of 
establishment prevents a member state from denying, on the basis of the national legislation and 
the rules of professional conduct which are in force in that state, to a national of another 
member state the right to enter and exercise the legal profession solely on the ground that he is 
a foreign national, or that he maintains chambers simultaneously in another member state: see 
Case 2/74 Reyners v Belgian State (1974] ECR 631, [1974] 2 CMLR 305, ECJ; Case 107/83 
Ordre des Avocats au Barreau de Paris v Klopp [1984] ECR 2971, [1985] 1 CMLR 99. See also 
Case 71/76 Thieffry v Conseil de l'Ordre des Avocats à la cour de Paris [1977] ECR 765, [1977] 
2 CMLR 373. Provided, however, that it avoids discrimination against nationals of other 
member states, each member state is free, in the absence of specific rules in the matter, to 
regulate the exercise of the legal profession in its territory; thus a member state whose legislation 
requires lawyers wishing to establish themselves in its territory to be registered at a Bar may 
impose the same requirement on lawyers from other member states who rely on the right of 
establishment provided by the TFEU to establish themselves there: Case 292/86 Gullung v 
Conseil des Ordres des Avocats des Barreaux de Colmar et de Saverne (1990] 1 QB 234, [1988] 
ECR 111, EC]: 

See TFEU arts 56-62; and EUROPEAN UNION vol 47A (2014) PARA 303. These articles are 
concerned with the freedom to provide services within the member states. Article 57 includes 
activities of the professions in the provision of services. See Case C-565/08 EC Commission v 
Italy [2011] All ER (EC) 585, [2011] ECR 1-2101, ЕС] (obligation to comply with maximum 
fee tariffs did not constitute a restriction on the freedom to provide services). 

Council Directive (EC) 77/249 (OJ L78, 26.3.77, p 17) to facilitate the effective exercise by 
lawyers of freedom to provide services, arts 1, 2; implemented in the United Kingdom by the 
European Communities (Services of Lawyers) Order 1978, SI 1978/1910 (see PARA 377 et seq). 
Activities relating to the representation of a client in legal proceedings or before public 
authorities are to be pursued in each host member state under the conditions applying to 
lawyers established in that state, with the exception of any conditions requiring residence or 
registration with a professional organisation in the host state: Council Directive (EC) 77/249 
(OJ L78, 26.3.77, p 17) art 4(1); and see also Case 33/74 Van Binsbergen v Bestuur van de 
Bedrijfsvereniging voor de Metaalnijverbeid [1974] ECR 1299, [1975] 1 CMLR 298, ЕС]. As to 
the meaning of ‘United Kingdom’ see PARA 203 note 11. Council Directive (EC) 77/249 (ОЈ 178, 
26.3.77, p 17) cannot be relied upon by a lawyer established in one member state who wishes to 
provide services in another member state where he has been prohibited access to the legal 
profession for reasons relating to dignity, integrity and probity: Case 292/86 Gullung v Conseil 
des Ordres des Avocats des Barreaux de Colmar et de Saverne [1990] 1 QB 234, [1988] ECR 
111, ЕС]. 

Council Directive (EC) 98/5 (OJ L77, 14.3.98, p 36) to facilitate practice of the profession of 
lawyer on a permanent basis in a member state other than that in which the qualification was 
obtained; implemented in the United Kingdom by the European Communities (Lawyer's 
Practice) Regulations 2000, SI 2000/1119 (see PARA 382 et seq). As to the meaning of ‘United 
Kingdom' see PARA 203 note 11. 

Council Directive (EC) 77/249 (ОЈ 178, 26.3.77, р 17) art 4(2); Council Directive (EC) 98/5 
(OJ L77, 14.3.98, p 36) art 6(1). A lawyer pursuing activities other than those relating to the 
representation of a client in legal proceedings remains subject to the rules of professional 
conduct of the state from which he comes, and must also adhere to the rules which govern the 
profession in the host state to the extent that such rules are capable of being observed by a 
lawyer who is not established in the host state and to the extent to which their observance is 
objectively justified: see Council Directive (EC) 77/249 (OJ L78, 26.3.77, p 17) art 4(4). Rules 
of professional conduct may prevent salaried lawyers in specified categories of employment, 
whether full or part-time, from practising in order to prevent conflicts of interest: Case 
C-225/09 Jakubowska v Maneggia [2010] ЕСК 1-2329, [2011] 2 CMLR 329, ЕС]. 

Council Directive (EC) 77/249 (OJ L78, 26.3.77, p 17) art 5; Council Directive (EC) 98/5 
(OJ L77, 14.3.98, p 36) art 5(3). As to the extent to which a registered European lawyer may 
practise see PARA 489. See Case C-359/09 Ebert v Budapesti Ugyvédi Kamara [2011] АП ER 
(EC) 1093, [2011] ECR 1-269, ECJ. 


376. Meaning of ‘European lawyer’. A European lawyer is a person who is а 
national of the United Kingdom! or another specified state and who is authorised 
in any of those states to pursue professional activities under a specified 
professional title?. The states (in addition to the United Kingdom) specified for 
these purposes are Austria, Belgium, Bulgaria, Croatia, Cyprus, the Czech 
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Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hungary, 
Iceland, Italy, Latvia, Liechtenstein, Lithuania, Luxembourg, Malta, the 
Netherlands, Norway, Poland, Portugal, the Republic of Ireland, Romania, 
Slovakia, Slovenia, Spain, Sweden, and Switzerland?. Solicitors and barristers of 
England and Wales or Northern Ireland, and solicitors and advocates under the 
law of Scotland, are not European lawyers for these purposes’. 


1 Аз to the meaning of ‘United Kingdom’ see РАКА 203 note 11. As to United Kingdom nationality 
see BRITISH NATIONALITY vol 4 (2011) PARA 405. 

2 European Communities (Services of Lawyers) Order 1978, SI 1978/1910, art 2 (definition 
substituted by SI 2004/1117); European Communities (Lawyer's Practice) Regulations 2000, 
SI 2000/1119, reg 2(1), (2)(a), (b); BSB Handbook Pt 6. As to the Bar Standards Board 
Handbook see PARA 828. 

3 European Communities (Services of Lawyers) Order 1978, SI 1978/1910, art 2 (amended Бу 
SI 2004/1117, SI 2007/359, SI 2008/81, SI 2013/1605); European Communities (Lawyer's 
Practice) Regulations 2000, SI 2000/1119, reg 2(4) (amended by SI 2004/1628, SI 2008/81, 
SI 2013/1605). For the titles attaching to persons who are authorised to pursue professional 
activities in these states for these purposes see European Communities (Services of Lawyers) 
Order 1978, SI 1978/1910, art 2. (as so amended); and the European Communities (Lawyer's 
Practice) Regulations 2000, SI 2000/1119, reg 2(4) (as so amended). 

4 European Communities (Lawyer's Practice) Regulations 2000, SI 2000/1119, reg 2(2)(c); BSB 
Handbook Pt 6. Where, however, a person is a European lawyer registéred with more than one 
of the solicitors’ professional bodies or the barristers’ professional bodies or the Law Society of 
Scotland or the Faculty of Advocates and subsequently acquires the title used by members of one 
of those bodies, then for these purposes he continues to fall within the definition of a 'European 
lawyer' in relation to that other professional body for the period that he remains registered with 
that other professional body: European Communities (Lawyer's Practice) Regulations 2000, 
SI 2000/1119, reg 2(2)(c), (3). 


(ii) European Communities (Services of Lawyers) Order 1978 


377. | Purpose of the European Communities (Services of Lawyers) 
Order 1978. The European Communities (Services of Lawyers) Order 1978! 
has effect for the purpose of enabling a European Lawyer? to pursue his 
professional activities in any part of the United Kingdom by providing, under the 
conditions specified in or permitted by the EC Council Directive to facilitate the 
effective exercise by lawyers of the freedom to provide services), services 
otherwise reserved to barristers and solicitors‘. 


Ie the European Communities (Services of Lawyers) Order 1978, SI 1978/1910. 

As to the meaning of ‘European lawyer’ see PARA 376. 

Ie Council Directive (EC) 77/249 (OJ L78, 26.3.77, p 17). 

European Communities (Services of Lawyers) Order 1978, SI 1978/1910, art 4 (amended by 
SI 2004/1117). ‘Barrister’ and ‘solicitor’ mean, in relation to any part of the United Kingdom, а 
person practising in that part as a barrister or solicitor as the case may be: art 2. As to the 
meaning of ‘United Kingdom’ see PARA 203 note 11. As to the provision of services by a 
European lawyer by way of legal advice and assistance or legal aid see the European 
Communities (Services of Lawyers) Order 1978, SI 1978/1910, art 10. 


орон 


378. Representation in legal proceedings. Мо enactment or rule of law or 
practice is to prevent a European lawyer! from providing any service in relation 
to any proceedings, whether civil or criminal, before any court, tribunal or public 
authority (including appearing before and addressing the court, tribunal or 
public authority) by reason only that he is not a barrister or solicitor?; provided 
that throughout he is instructed with, and acts in conjunction with, a barrister or 
solicitor who is entitled to practise before the court, tribunal or public authority 
concerned and who could properly provide the service in question?. 
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Nothing in the European Communities (Services of Lawyers) Order 19784 
enables a European lawyer, if he is instructed with and acts in conjunction with a 
barrister in any proceedings, to provide in the course of those proceedings, or of 
any related proceedings, any service which a barrister could not properly 
provide. Likewise nothing in the order enables a European lawyer, if ће is 
instructed with and acts in conjunction with a solicitor in any proceedings, to 
provide in the course of those proceedings, or of any related proceedings, any 
service which a solicitor could not properly provide$. 


1 As to the meaning of ‘European lawyer’ see РАКА 376. 
2 Asto the meanings of ‘barrister’ and ‘solicitor’ see PARA 377 note 4. 


3 European Communities (Services of Lawyers) Order 1978, SI 1978/1910, art 5 (amended Бу 
$1 2004/1117). A European lawyer is an exempt person for the purposes of the Legal Services 
Act 2007: see Sch 3 para 7; and PARA 364. 


4 Те the European Communities (Services of Lawyers) Order 1978, SI 1978/1910. 


5 European Communities (Services of Lawyers) Order 1978, SI 1978/1910, art 6(b) (amended by 
SI 2004/1117). A European lawyer in salaried employment who is instructed with and acts in 
conjunction with a barrister in any proceedings may provide a service on behalf of his employer 
in those proceedings only in so far as a barrister in such employment could properly do so: 
European Communities (Services of Lawyers) Order 1978, SI 1978/1910, art 7 (amended by 
SI 2004/1117). 


6 European Communities (Services of Lawyers) Order 1978, SI 1978/1910, art 6(c) (amended by 
SI 2004/1117). 


379. Drawing of documents etc not related to legal proceedings. Мо 
enactment or rule of law or practice is to prevent a European lawyer! from 
drawing or preparing for remuneration in England or Wales an instrument 
relating to personal estate by reason only that he is not a barrister or solicitor?. 

Nothing in the European Communities (Services of Lawyers) Order 1978? 
entitles a European lawyer to draw or prepare for remuneration any instrument 
creating or transferring an interest in land or for obtaining title to administer the 
estate of a deceased person‘. 


1 As to the meaning of ‘European lawyer’ see PARA 376. 

2 European Communities (Services of Lawyers) Order 1978, SI 1978/1910, art 8 (amended Бу 
SI 2004/1117). As to the meanings of ‘barrister’ and ‘solicitor’ see PARA 377 note 4. A European 
lawyer is an exempt person for the purposes of the Legal Services Act 2007: see Sch 3 para 7; 
and PARA 364. 

3 Те the European Communities (Services of Lawyers) Order 1978, SI 1978/1910. 


4 European Communities (Services of Lawyers) Order 1978, SI 1978/1910, art 9 (amended by 
SI 2004/1117). 


380. Title, description and verification of status. In providing any services, а 
European lawyer! must use the professional title and description applicable to 
him in his country of origin, expressed in the language or one of the languages of 
that country, together with the name of the professional organisation by which 
he is authorised to practise or the court of law before which he is entitled to 
practise in that country?. 

A competent authority? may at any time request a person seeking to provide 
any services to verify his status as a European lawyer*. Where such a request has 
been made, the person to whom it is made must not, except to the extent (if any) 
allowed by the competent authority making the request, be entitled to provide 
services in the United Kingdom until he has verified his status as a European 
lawyer to the satisfaction of that authority?. 


1 As to the meaning of ‘European lawyer’ see PARA 376. 
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2 European Communities (Services of Lawyers) Order 1978, SI 1978/1910, art 11 (amended by 
SI 2004/1117). 


3 For these purposes a competent authority in relation to England and Wales is: 
(1) where the services which the person concerned seeks to provide are reserved to 
barristers, the Bar Standards Board (European Communities (Services of Lawyers) 
Order 1978, SI 1978/1910, art 14(a)); or 
(2) where head (1) does not apply, the Solicitors Regulation Authority (art 14(b)); or 
(3) in any case, any court, tribunal or public authority before which the person concerned 
seeks to provide services (art 14(c)). 


4 European Communities (Services of Lawyers) Order 1978, SI 1978/1910, art 12 (amended by 
SI 2004/1117). 


5 European Communities (Services of Lawyers) Order 1978, SI 1978/1910, art 13 (amended Бу 
SI 2004/1117). As to the meaning of ‘United Kingdom’ see PARA 203 note 11. 


381. Professional misconduct. A complaint may be made to a disciplinary 
authority that a European lawyer! providing any services has failed to observe a 
condition or rule of professional conduct referred to in the relevant Council 
Directive? which is applicable to him?. 


Where such a complaint is made, the disciplinary authority? concerned must 
consider and adjudicate upon it in accordance with the same procedure, and 
subject to the same rights of appeal, as apply in relation to a barrister or 
solicitor? (as the case may be) over whom that authority has jurisdictions. 


Where a disciplinary authority finds that a European lawyer against whom 
such a complaint has been made has committed a breach of a condition or a rule 
of professional conduct, that authority: 


(1) must report that finding to the European lawyer's own professional 
authority’; and 


(2) may, if it thinks fit, direct him not to provide services in the United 
Kingdom, except to such extent and under such conditions (if any) as 
the disciplinary authority may specify in the direction?. 


As to the meaning of ‘European lawyer’ see PARA 376. 
Ie Council Directive (EC) 77/249 (О] L78, 26.3.77, р 17) art 4 (see PARA 375). 


European Communities (Services of Lawyers) Order 1978, SI 1978/1910, art 15(1) (amended Бу 
SI 2004/1117). 


4 A disciplinary authority in relation to England is: 
(1) where the services in question are reserved to barristers, an authority having 
disciplinary jurisdiction over barristers (European Communities (Services of Lawyers) 
Order 1978, SI 1978/1910, art 15(3)(a)); 
(2) where head (1) does not apply, an authority having disciplinary jurisdiction over 
solicitors in the part of the United Kingdom concerned (art 15(3)(b)). 
As to the meaning of "United Kingdom' see PARA 203 note 11. 


5 As to the meanings of ‘barrister’ and ‘solicitor’ see PARA 377 note 4. 


КО ка 


6 European Communities (Services of Lawyers) Order 1978, SI 1978/1910, art 15(2) (amended by 
SI 2004/1117). 


7 European Communities (Services of Lawyers) Order 1978, SI 1978/1910, art 16(1)(a) (amended 
by SI 2004/1117). 


8 European Communities (Services of Lawyers) Order 1978, SI 1978/1910, art 16(1)(b). А 
disciplinary authority may at any time, if it thinks fit, vary, cancel or suspend the operation of a 
direction given by it under art 16(1)(b): art 16(2). A European lawyer in respect of whom a 
direction is made under art 16(1)(b) is not entitled to provide services in the United Kingdom 
except as allowed by the direction: art 17. 
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(iii) European Communities (Lawyer's Practice) Regulations 2000 


382. Purpose of the European Communities (Lawyers Practice) 
Regulations 2000. The European Communities (Lawyer’s Practice) 
Regulations 2000! have effect for the purpose of facilitating the practice of the 


profession of lawyer on a permanent basis by a European lawyer? in England 
and Wales?. 


1 Ie the European Communities (Lawyer’s Practice) Regulations 2000, SI 2000/1119. 

2 Asto the meaning of ‘European lawyer’ see PARA 376. 

3 European Communities (Lawyer’s Practice) Regulations 2000, 51 2000/1119, reg 3(2). The 
provisions of the European Communities (Lawyer's Practice) Regulations 2000, SI 2000/1119 
do not affect the provision of services by lawyers within the meaning of the European 
Communities (Services of Lawyers) Order 1978, SI 1978/1910 (see art 2): European 
Communities (Lawyer's Practice) Regulations 2000, SI 2000/1119, reg 3(3). 

The purpose of the European Communities (Lawyer’s Practice) Regulations 2000, 
SI 2000/1119 is to implement Councii Directive (EC) 98/5 (OJ L77, 14.3.98, p 36) to facilitate 
practice of the profession of lawyer on a permanent basis in a member state other than that in 
which the qualification was obtained: European Communities (Lawyers Practice) 
Regulations 2000, SI 2000/1119, reg 3(1). See PARA 375. 


383. Registration. Each professional body! must establish and maintain a 
register of registered European lawyers”. Subject to certain restrictions?, а 
European lawyer who wishes to pursue professional activities under his home 
professional ие“ on a permanent basis in England and Wales must apply to be 
entered on the register maintained by a professional body? and a professional 
body must enter on its register the name of a European lawyer who makes such 
an application®. 

A European lawyer who wishes to register with a professional body must 
provide the professional body with a certificate confirming his registration with 
the competent authority in each home state under whose home professional title 
he intends to practise". 

An application for registration must comply with any applicable regulations 
made by the relevant professional body and be accompanied by the appropriate 
(вез, 

A European lawyer must not be registered at the same time both with one of 


the solicitors’ professional bodies and with one of the barristers’ professional 
bodies’. 


1 ‘Professional body’ means, subject to the European Communities (Lawyer’s Practice) 
Regulations 2000, SI 2000/1119, reg 16, any of the solicitors’ professional bodies or the 
barristers’ professional bodies: reg 2(1). 

2 European Communities (Lawyer’s Practice) Regulations 2000, SI 2000/1119, reg 15. Subject го 
reg 18 (see the text to note 9), a European lawyer may apply to be entered on the registers 
maintained by more than one professional body: reg 16(5). Where a professional body publishes 
the names of solicitors or barristers registered with it, it must also publish the names of any 
European lawyers registered with it: reg 24(1). For this purpose ‘publishes’ or ‘publish’ includes 
the provision of information to a legal publisher: reg 24(2). As to the register see PARA 841. As 
to the meaning of ‘European lawyer’ see PARA 376. ‘Registered European lawyer’ means a 
European lawyer who is registered with a professional body in accordance with reg 17 and 
whose registration has not been withdrawn or suspended (reg 2(1)); and a person who is 
registered with the Solicitors Regulation Authority under reg 17 is a ‘registered European 
lawyer’ for the purposes of the Administration of Justice Act 1985 s 9 (see s 9(8) (definition 
added by SI 2000/1119)), the SRA Handbook, Glossary. References in the Solicitors 
(Disciplinary Proceedings) Rules 2007, SI 2007/3588, to registered European lawyers are 
references to lawyers whose names are entered in the register of registered European lawyers 
maintained by the Solicitors Regulation Authority under the European Communities (Lawyer’s 
Practice) Regulations 2000, SI 2000/1119, reg 15 and include, where appropriate, those who 


8 
9 
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have ceased to be registered in that register or whose registration has been suspended: Solicitors 
(Disciplinary Proceedings) Rules 2007, SI 2007/3588, r 2(4). As to the Solicitors Regulation 
Authority see PARA 454 et seq. 

Те subject to the European Communities (Lawyer's Practice) Regulations 2000, SI 2000/1119, 
reg 18. 

As to the meaning of ‘home professional title’ see PARA 386 note 2. 

European Communities (Lawyer's Practice) Regulations 2000, SI 2000/1119, reg 16(1). A 
professional body must consider an application for registration under reg 16 as soon as is 
reasonably practicable, and must notify the European lawyer of its decision, and if the 
application is rejected or granted subject to conditions, the reasons upon which the rejection or 
the imposition of conditions is based, within four months of receipt of an application complying 
with reg 16(2), (4): reg 19(1). Where the professional body fails to take a decision and notify the 
European lawyer within four months in accordance with reg 19(1), it is deemed to have taken a 
decision to reject his application and to have notified it to him on the last day of that period: 
reg 19(2). Where a professional body withdraws or suspends a registration, it must notify the 
European lawyer of its decision and of the reasons upon which the withdrawal or suspension is 
based: reg 19(3). Within three months of the notification to him of the professional body's 
decision, or later with the permission of the appeal body, the European lawyer may appeal 
against the decision to the High Court: reg 20(1), Sch 1 (amended by SI 2009/1587, 
SI 2013/3176). An appeal body may, for the purpose of determining the appeal, order the 
professional body to register the European lawyer, refuse the appeal or remit the matter to the 
professional body with such directions as the appeal body sees fit; European Communities 
(Lawyer's Practice) Regulations 2000, SI 2000/1119, reg 20(2). The appeal body must give 
reasons for its decision: reg 20(3). 

European Communities (Lawyer's Practice) Regulations 2000, SI 2000/1119, reg 17(1). Where a 
professional body registers a European lawyer in accordance with reg 17(1) it must inform the 
competent authority in the home state of the registration: reg 17(2). Any certificate purporting 
to be signed by an officer of a professional body and stating that a person is, or is not, registered 
with that professional body or was, or was not, registered with that professional body during a 
period specified in the certificate, unless the contrary is proved, is evidence of that fact and is 
taken to have been so signed: reg 23. 

European Communities (Lawyer's Practice) Regulations 2000, SI 2000/1119, reg 16(2). A 
professional body may require that the certificate referred to in reg 16(2) must not have been 
issued more than three months before the date of the application under reg 16: reg 16(3). As to 
the meaning of ‘home state’ see PARA 386 note 2. 

European Communities (Lawyer's Practice) Regulations 2000, SI 2000/1119, reg 16(4). 
European Communities (Lawyer's Practice) Regulations 2000, SI 2000/1119, reg 18(1). 


384. Competent authorities. The Solicitors Regulation Authority!, and the 
Bar Standards Board? are designated competent authorities for the purposes of: 


1 


(1) receiving applications for registration by European lawyers? under the 
relevant regulations^; 


(2) receiving applications from registered European lawyers for entry into 
the profession of solicitor or barrister’; 


(3) the regulation of registered European lawyers registered with them®; and 


(4) the provision of certificates attesting to the registration of solicitors or 
barristers registered with them". 


The European Communities (Lawyer’s Practice) Regulations 2000, SI 2000/1119, refer to the 
Law Society. However, in practice the body responsible for registered European lawyers is the 
Solicitors Regulation Authority: see PARA 454 et seq. The SRA Code of Conduct applies to 
lawyers registered with the Solicitors’ Regulation Authority under the European Communities 
(Lawyer's Practice) Regulations 2000, SI 2000/1119 (see PARA 387): see the SRA Code of 
Conduct rr 13.1, 13.2. As to the register see PARA 461. As to the SRA Code of Conduct 
generally see PARA 627 et seq. As to the ways in which a European lawyer registered with the 
SRA may practise see PARA 489. The BSB Code of Conduct applies to BSB regulated persons 
which includes registered European lawyers: see the BSB Code of Conduct Section A. As to the 
Bar Standards Board see PARA 818. 

The European Communities (Lawyer's Practice) Regulations 2000, SI 2000/1119, refer to the 
Inns of Court and the General Council of the Bar. However, in practice the body responsible for 
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registered European lawyers is the Bar Standards Board: see PARA 818. As to European lawyers 
registered with the Bar Standards Board see PARA 376. 

3 As to the meaning of ‘European lawyer’ see PARA 376. 

4 European Communities (Lawyer’s Practice) Regulations 2000, SI 2000/1119, reg 4(a). The 
relevant regulations mentioned in the text are the European Communities (Lawyer’s Practice) 
Regulations 2000, SI 2000/1119, Pt III (regs 15-24) (see PARAS 383-390). 

5 European Communities (Lawyer’s Practice) Regulations 2000, SI 2000/1119, reg 4(b). As to the 
meaning of ‘registered European lawyer’ see PARA 383 note 2. ‘Barrister’ means, in relation to 
England and Wales, a person who is a barrister of England and Wales, as the case may be: 
reg 2(1). As to barristers generally see PARA 805 et seq. ‘Solicitor’ means, in relation to England 
and Wales, a person who is a solicitor of England and Wales, as the case may be: reg 2(1). As to 
solicitors generally see PARA 435 et seq. 


6 European Communities (Lawyer’s Practice) Regulations 2000, SI 2000/1119, reg 4(c). 
7 European Communities (Lawyer’s Practice) Regulations 2000, SI 2000/1119, reg 4(d). 


385. Exchange of information. In order to facilitate the application of the 
appropriate Council Directive! and to prevent its provisions from being 
misapplied, a professional body? may supply to or receive from another 
professional body or an authority in any of the relevant states? which has been 
designated by that state under the Directive as a competent authority in that 
state, any information relating to a European lawyer* or to any person with 
whom he jointly practises*. 

Subject to the above provisions®, a professional body must preserve the 
confidentiality of any information received in accordance with those provisions 
relating to a European lawyer or to any person with whom he jointly practises’. 

A competent authority in England and Wales must provide a certificate 
attesting to the registration of a solicitor or barrister? registered with it and his 
authorisation to practise when requested to do so by that solicitor or barrister or 
by a competent authority in a relevant state’. 


1 Те Council Directive (EC) 98/5 (OJ L77, 14.3.98, p 36) to facilitate practice of the profession of 

lawyer on a permanent basis in a member state other than that in which the qualification was 

obtained (see PARA 375). 

As to the meaning of ‘professional body’ see PARA 383 note 1. 

le the states listed in the European Communities (Lawyer’s Practice) Regulations 2000, 

SI 2000/1119, reg 2(4) (see PARA 376). 

4 As to the meaning of ‘European lawyer’ see PARA 376. 

5 European Communities (Lawyer’s Practice) Regulations 2000, SI 2000/1119, reg 5(1). 

6 le subject to the European Communities (Lawyer’s Practice) Regulations 2000, SI 2000/1119, 
reg 5(1). 

7 European Communities (Lawyer's Practice) Regulations 2000, SI 2000/1119, reg 5(2). 

8 As to the meanings of ‘barrister’ and ‘solicitor’ see PARA 384 note 5. 

9 European Communities (Lawyer's Practice) Regulations 2000, SI 2000/1809 Treg 5(3). А 
relevant state mentioned in the text refers to a state listed in reg 2(4) (see PARA 376). 


~ ~ 


386. Practice of professional activities. А registered European lawyer! is 
entitled to carry out under his home professional title? any professional activity 
that may lawfully be carried out by a member of the professional body? with 
which he is registered and any enactment or rule of law or practice with regard 
to the carrying out of professional activities by members of that professional 
body is to be interpreted and applied accordingly*. 

A registered European lawyer who is in salaried employment may carry out 
professional activities under his home professional title to the same extent that 
an employed member of the professional body with which he is registered may 
do so?. 


1 А to the meaning of ‘registered European lawyer’ see PARA 383 note 2. 


~ 


5 
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‘Home professional title’ means, in relation to a European lawyer, the professional title or any of 
the professional titles specified in relation to his home state in the European Communities 
(Lawyer's Practice) Regulations 2000, SI 2000/1119, reg 2(4) (see PARA 376) under which he is 
authorised in his home state to pursue professional activities: reg 2(1). ‘Home state’ means the 
state in reg 2(4) in which a European lawyer acquired his authorisation to pursue professional 
activities and, if he is authorised in more than one of those states, it means any of those states: 
reg 2(1). 

As to the meaning of ‘professional body’ see PARA 383 note 1. 

European Communities (Lawyer’s Practice) Regulations 2000, SI 2000/1119, reg 6(1). A 
registered European lawyer is not entitled, by virtue of reg 6(1), to prepare for remuneration any 
instrument creating or transferring an interest in land unless he has a home professional title 
obtained in Denmark, the Republic of Ireland, Finland, Sweden, Iceland, Liechtenstein, Norway, 
the Czech Republic, Cyprus, Hungary or Slovakia: reg 12 (amended by SI 2004/1628). A 
registered European lawyer is not entitled, by virtue of the European Communities (Lawyer’s 
Practice) Regulations 2000, SI 2000/1119, reg 6(1), to prepare for remuneration any instrument 
for obtaining title to administer the estate of a deceased person unless he has a home 
professional title obtained in Denmark, Germany, the Republic of Ireland, Austria, Finland, 
Sweden, léeland, Liechtenstein, Norway, Cyprus or Slovakia: reg 13 (amended Бу 
SI 2004/1628). As to legal aid in respect of a European lawyer see the European Communities 
(Lawyer’s Practice) Regulations 2000, SI 2000/1119, reg 14. 


European Communities (Lawyer’s Practice) Regulations 2000, SI 2000/1119, reg 6(2). 


387. Title and description to be used by a registered European lawyer. Where 
a registered European lawyer! is engaged in any professional activity authorised 
by the professional organisation in his home state which gave him the 
authorisation to practise, or any professional activity that may be carried out by 
a member of the professional body? with which he is registered, he must comply 
with certain requirements?. 


- 


Those requirements are that а registered European lawyer must: 


(1) use his home professional title expressed in an official language of his 
home state in a manner which avoids confusion with the title of solicitor 
or barrister^; | ; 


(2) indicate the professional organisation by which he is authorised to 
practise or the court of law before which he is entitled to practise in that 
state; and 

(3) indicate the professional body with which he is registered in the United 
Kingdomé. 

As to the meaning of ‘registered European lawyer’ see PARA 383 note 2. 


As to the meaning of ‘professional body’ see PARA 383 note 1. As to the meaning of ‘home state’ 
see PARA 386 note 2. 


European Communities (Lawyer's Practice) Regulations 2000, SI 2000/1119, reg 7(1). 


European Communities (Lawyer's Practice) Regulations 2000, SI 2000/1119, reg 7(2)(a). As to 
the meanings of ‘solicitor’ and ‘barrister’ see PARA 384 note 5. 


European Communities (Lawyer's Practice) Regulations 2000, SI 2000/1119, reg 7(2)(b). 


European Communities (Lawyer's Practice) Regulations 2000, SI 2000/1119, reg 7(2)(c). As to 
the meaning of ‘United Kingdom’ see PARA 203 note 11. 


388. Joint practice. A registered European lawyer! may carry out professional 
activities under his home professional title as part of a joint practice?: 


(1) to the same extent and in the same manner as a member of the 
professional body? with which he is registered may do so, with a 
member of the professional body with which he is registered, a 
registered European lawyer who is registered with the same professional 
body or any other person permitted by the professional body with 
which he is registered; or 
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(2) with another European lawyer who is practising on a permanent basis 
under his home professional title in that registered European lawyer's 
home state?. 

Where a registered European lawyer is a member of a joint practice in his 
home state, he may use the name of that practice with his home professional title 
when practising as a registered European lawyers. However, rules of conduct of 
the professional body with which a registered European lawyer is registered may 
prohibit the use by him of the name of a joint practice to the extent that that 
name is also used by persons who are not European lawyers or solicitors of any 
part of the United Kingdom and those rules prohibit members of that 
professional body from using that name". 


1 As to the meaning of ‘registered European lawyer’ see PARA 383 note 2. 

2 Asto the meaning of ‘home professional title’ see PARA 386 note 2. Where a European lawyer is 
a member of a joint practice in his home state, he must inform the professional body with which 
he intends to register and provide it with the following information: (1) the name of the joint 
practice; (2) his place of business; (3) the name and place of business of any member of his joint 
practice; (4) any other information about the joint practice requested by the professional body: 
European Communities (Lawyer's Practice) Regulations 2000, SI 2000/1119, reg 10(1). A 
European lawyer must notify that professional body of any changes in the information whether 
before or after registration: reg 10(2). As to the meaning of ‘home state’ see PARA 386 note 2. 

3 As to the meaning of ‘professional body’ see PARA 383 note 1. 

4 European Communities (Lawyer's Practice) Regulations 2000, SI 2000/1119, reg 8(a). 

5 European Communities (Lawyer's Practice) Regulations 2000, SI 2000/1119, reg 8(b). 

6 European Communities (Lawyer's Practice) Regulations 2000, SI 2000/1119, reg 9(1). This is 
subject to reg 9(2). E 

7 European Communities (Lawyer's Practice) Regulations 2000, SI 2000/1119, reg 9(2). As to the 
meaning of ‘United Kingdom’ see PARA 203 note 11. 


389. Representation in legal proceedings. Мо enactment or rule of law or 
practice prevents a registered European lawyer! from pursuing professional 
activities relating to the representation of a client in any proceedings before any 
court, tribunal or public authority (including addressing the court, tribunal or 
public authority) only because he is not a solicitor or barrister?. 

In such proceedings where the professional activities in question may? be 
lawfully provided only by a solicitor, barrister or other qualified person, a 
registered European lawyer must act in conjunction with a solicitor or barrister 
who is entitled to practise before the court, tribunal or public authority 
concerned and who could lawfully provide those professional аспушез“. 


1 As to the meaning of ‘registered European lawyer’ see PARA 383 note 2. 

2 European Communities (Lawyer's Practice) Regulations 2000, SI 2000/1119, reg 11(1). This is 
subject to reg 11(2). As to the meanings of ‘solicitor’ and ‘barrister’ see PARA 384 note 5. 

3 Те but for the European Communities (Lawyer's Practice) Regulations 2000, SI 2000/1119, 
reg 11. 

4 European Communities (Lawyer's Practice) Regulations 2000, SI 2000/1119, reg 11(2). The 
solicitor or barrister referred to in reg 11(2) must, where necessary, be answerable to the court, 
tribunal or public authority concerned: reg 11(3). Regulation 11(2) does not apply to 
professional activities relating to the representation of a client in proceedings before the First-tier 
Tribunal (Immigration and Asylum Chamber) or the First-Tier Tribunal (Asylum Support), or 
any tribunal hearing an appeal from those tribunals: see reg 11(4) (added by 51 2009/1587). As 
to the First-tier Tribunal (Immigration and Asylum Chamber) and the First-Tier Tribunal 
(Asylum Support) see COURTS AND TRIBUNALS vol 24 (2010) PARA 874 et seq. 


390. Costs and fees of an unregistered European lawyer. Where a European 
lawyer! is carrying on professional activities under his home professional title? in 
England and Wales but is not registered as a European lawyer in any part of the 
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United Kingdom (including a person whose registration has been suspended), 
any costs or fees in respect of those activities are not recoverable by him or any 
other person’. 


1 As to the meaning of ‘European lawyer’ see PARA 376. 

2 As to the meaning of ‘home professional title’ see PARA 386 note 2. 

3 European Communities (Lawyer's Practice) Regulations 2000, SI 2000/1119, reg 22. As to the 
meaning of ‘United Kingdom’ see РАКА 203 note 11. 


391. Professional conduct. Where a registered European lawyer! is practising 
under his home professional title? in the United Kingdom, he is subject to the 
same rules of professional conduct as a member of the professional body with 
which he is registered, and if he is registered with more than one, he is subject to 
the rules of professional conduct of all the professional bodies with which he is 
registered?. 

Where a registered European lawyer fails to comply with those rules, he is 
subject to the same rules of procedure, penalties and remedies as a member of the 
professional body with which the European lawyer is registered and, if 
appropriate, is subject to disciplinary proceedings brought by an appropriate 
authority*. Any sanction against a registered European lawyer in relation to 
disciplinary proceedings may include withdrawal or suspension of his 
registration’. The appropriate authority must give reasons for its decision. 

Where a professional body intends to begin disciplinary proceedings against a 
registered European lawyer, it must inform the competent authority in his home 
state" of the intention to begin those proceedings and furnish it with all the 
relevant details, co-operate with that authority throughout those proceedings 
and inform that authority of the decision reached in those proceedings, including 
the decision in any appeal, as soon as practicable after the decision is given?. 

Where the competent authority in the registered European lawyer's home state 
withdraws his authorisation to practise under the home professional title either 
temporarily or permanently, his registration with the professional body must be 
automatically withdrawn to the same extent?. 

Where there is an appeal against a decision in disciplinary proceedings against 
a registered European lawyer, the body responsible for hearing the appeal must 
afford the competent authority in the registered European lawyer's home state an 
opportunity to make representations in relation to that appeal!?. 


1 As to the meaning of ‘registered European lawyer’ see PARA 383 note 2. 

2 As to the meaning of ‘home professional title’ see РАКА 386 note 2. 

3 European Communities (Lawyer's Practice) Regulations 2000, SI 2000/1119, reg 25. As to the 
meaning of ‘professional body’ see PARA 383 note 1. As to the meaning of ‘United Kingdom’ see 
PARA 203 note 11. 

4 European Communities (Lawyer's Practice) Regulations 2000, SI 2000/1119, reg 26(1). For the 
purpose of reg 26, ‘appropriate authority’ means: 

1) where the registered European lawyer is registered with one of the solicitors’ 
professional bodies, an authority having disciplinary jurisdiction over solicitors in 
England and Wales (reg 26(4)(a)); 

(2) where the registered European lawyer is registered with one of the barristers’ 
professional bodies, an authority having disciplinary jurisdiction over barristers in 
England and Wales (reg 26(4)(b)); 

(3) where the registered European lawyer is registered with more than one of the solicitors' 
professional bodies or the barristers’ professional bodies, an authority having 
disciplinary jurisdiction over solicitors or barristers, as the case may be, in England and 
Wales (reg 26(4)(с)). 

As to the meanings of ‘solicitor’ and ‘barrister’ see PARA 384 note 5. 
5 European Communities (Lawyer’s Practice) Regulations 2000, SI 2000/1119, reg 26(2). 
6 European Communities (Lawyer's Practice) Regulations 2000, SI 2000/1119, reg 26(3) 
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7 As to the meaning of ‘home state’ see PARA 386 note 2. 

8 European Communities (Lawyer’s Practice) Regulations 2000, SI 2000/1119, reg 27(1). Where a 
professional body intends to begin disciplinary proceedings against a solicitor or barrister 
practising in a state listed in reg 2(4) (see PARA 376), it must inform the competent authority in 
that state of the intention to begin those proceedings and furnish it with all the relevant details 
and the decision reached in those proceedings, including the decision in any appeal, as soon as 
practicable after the decision is given: reg 28. 

9 European Communities (Lawyer’s Practice) Regulations 2000, SI 2000/1119, reg 27(2). 
However, where a registered European lawyer is authorised to practise under a home 
professional title in two or more home states, his registration must be withdrawn in accordance 
with reg 27(2) only if his authorisation to practise under a home professional title has been 

. withdrawn in all those home states: reg 27(3). 

10 European Communities (Lawyer's Practice) Regulations 2000, SI 2000/1119, reg 27(4). 


392. Entry into profession of solicitor or barrister. Where a registered 
European lawyer! applies to the professional body? where he has been registered 
to become a solicitor or barrister?, as the case may be, and that professional 
body requires him to pass an aptitude test^, he may apply to the professional 
body for an exemption from that requirement on опе of the following grounds?. 

(1) heis a European lawyer and has been registered with that professional 
body for at least three years and he has for a period of at least three 
years effectively and regularly pursued in England and Wales 
professional activities under his home professional title іп the law of 
England and Wales’; 

(2) he is a European lawyer and has been registered with that professional 
body for at least three years and he has for a period of at least three 
years effectively and regularly pursued in England and Wales 
professional activities under his home professional title and he has for a 
period of less than three years effectively and regularly pursued in 
England and Wales, professional activities under his home professional 
title in the law of England and Wales®. 

The professional body must grant an exemption applied for under the above 
provisions if it considers that the necessary requirements? have been met!?. 
However the professional body may refuse to grant an exemption if it considers 
that the registered European lawyer would be unfit to practise as a solicitor or 
Баггіѕгег!!. The registration of a registered European lawyer ceases from the date 
he is granted entry into the profession of solicitor or barrister??. 


As to the meaning of ‘registered European lawyer’ see PARA 383 note 2. 

As to the meaning of ‘professional body’ see PARA 383 note 1. 

As to the meanings of ‘solicitor’ and ‘barrister’ see PARA 384 note 5. 

Ie an aptitude test under the European Communities (Recognition of Professional 

Qualifications) Regulations 2007, SI 2007/2781, reg 26(a). 

5 European Communities (Lawyer's Practice) Regulations 2000, SI 2000/1119, reg 29(1) 
(amended by SI 2009/1587). 

6 Аз to the meaning of ‘home professional title’ see PARA 386 note 2. For the purposes of the 
European Communities (Lawyers Practice) Regulations 2000, SI 2000/1119, regs 29-32, 
activities must be regarded as effectively and regularly pursued if they are actually exercised 
without any interruption other than those resulting from the events of everyday life: reg 33. 

7 European Communities (Lawyer's Practice) Regulations 2000, SI 2000/1119, reg 29(2). Where a 
registered European lawyer makes an application under reg 29(2) he must provide the 
professional body with any relevant information and documents which it may reasonably 
require: reg 31(1). The professional body may verify the effective and regular nature of the 
professional activity pursued and may, if necessary, request the registered European lawyer to 
provide, orally or in writing, clarification of, or further details on, the information and 
documents referred to іп reg 31(1): reg 31(2). 

8 European Communities (Lawyer's Practice) Regulations 2000, SI 2000/1119, reg 29(3). Where a 

registered European lawyer makes an application under reg 29(3) he must provide the 
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professional body with any relevant information and documents it may reasonably require: 
reg 32(1). When deciding whether to grant an application under reg 29(3), the professional body 
must take into account the professional activities the registered European lawyer has pursued 
during the period he has been registered and any knowledge and professional experience he has 
gained of, and any training he has received in, the law of any part of the United Kingdom and 
the rules of professional conduct of the profession concerned: reg 32(2). Subject to reg 32(4), in 
the case of an application under reg 29(3), the professional body must assess and verify the 
registered European lawyer's effective and regular professional activity and his capacity to 
continue the activity he has pursued at an interview: reg 32(3). Where a professional body 
believes that an interview is unnecessary and intends to grant an application under reg 29(3), it 
may dispense with that requirement: reg 32(4). As to the meaning of ‘United Kingdom’ see РАКА 
203 note 11. 


9 Те the requirements under the European Communities (Lawyer's Practice) Regulations 2000, 
SI 2000/1119, reg 29(2), (3). 


10 European Communities (Lawyer's Practice) Regulations 2000, SI 2000/1119, reg 30(1). A 
professional body must consider an application under reg 29 as soon as is reasonably 
practicable, and must notify the applicant of its decision and, if the application is rejected, the 
reasons for the rejection, within four months of receipt of all the relevant documents: reg 34(1). 
Where the professional body fails to take a decision and notify the registered European lawyer 
within four months in accordance with reg 34(1), it is deemed to have taken a decision to reject 
his application and to have notified it to him on the last day of that period: reg 34(2). Within 
three months of the notification to him of the professional body's decision, or later with the 
permission of the appeal body, the registered European lawyer may appeal against the decision 
to the appeal body specified in Sch 1: reg 35(1). An appeal body may, for the purpose of 
determining any appeal under Pt V (regs 29-36) give the exemption and the authorisation to 
enter into the profession of solicitor or barrister, as the case may be, refuse the appeal or remit 
the matter to the professional body with such directions as the appeal body sees fit: reg 35(2). 
The appeal body must give reasons for its decision: reg 35(3). 


11 European Communities (Lawyer's Practice) Regulations 2000, SI 2000/1119, reg 30(3). 
12 European Communities (Lawyer's Practice) Regulations 2000, SI 2000/1119, reg 30(2). 


393. Practice under the title of solicitor or barrister. Where a registered 
European lawyer! is granted entry into the profession of solicitor or barrister? 
the following provisions apply?. The lawyer is entitled to continue to practise in 
England and Wales, under his home professional titlet, and to use his home 
professional title, expressed in an official language of his home state?, alongside 
the title of solicitor or barrister, provided that he continues to be authorised in 
his home state to pursue professional activities under that сіе. For the purposes 
of rules of professional conduct, including those relating to disciplinary and 
complaints procedures, the lawyer's continuing practice in the United Kingdom 
under his home professional title is deemed to form part of his practice as a 
solicitor or barrister, and those rules apply to his practice under his home 
professional title as they do to his practice as a solicitor or barrister’. 


As to the meaning of 'registered European lawyer! see PARA 383 note 2. 
As to the meanings of ‘solicitor’ and ‘barrister’ see PARA 384 note 5. 


European Communities (Lawyer's Practice) Regulations 2000, SI 2000/1119, reg 36(1). 
As to the meaning of ‘home professional title’ see PARA 386 note 2. 
As to the meaning of ‘home state’ see PARA 386 note 2. 


ON льо NRE 


European Communities (Lawyer's Practice) Regulations 2000, SI 2000/1119, reg 36(2). Where 
reg 36 applies, a lawyer's registration in accordance with reg 17 (see PARA 383) with the 
professional body whose title he has acquired ceases from the date he is entitled to use that title: 
reg 36(4). However this does not affect any registration the lawyer may have in another part of 
the United Kingdom: reg 36(5). As to the meaning of ‘United Kingdom’ see РАКА 203 note 11. 


7 European Communities (Lawyer’s Practice) Regulations 2000, SI 2000/1119, reg 36(3). 
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(4) OTHER LEGAL SERVICE PROVIDERS 


(1) Claims Management Services 


394. Provision of regulated claims management services. А person may not 
provide regulated claims management services! unless he is an authorised 
person’, he is an exempt регѕоп?, the requirement for authorisation has been 
waived in relation to him^ or he is an individual acting otherwise than in the 
course of a business?; and a person commits an offence if he contravenes this 
provision®. 

A person also commits an offence if he falsely holds himself out as being an 
authorised person, an exempt person, or the subject of a waiver’, or if he offers 
to provide regulated claims management services® and provision by him of those 
services would constitute an offence’. 


1 ‘Claims management services’ means advice or other services in relation to the making of a 
claim; and ‘claim’ means a claim for compensation, restitution, repayment or any other remedy 
or relief in respect of loss or damage or in respect of an obligation, whether the claim is made or 
could be made by way of legal proceedings, in accordance with a scheme of regulation (whether 
voluntary or compulsory) or in pursuance of a voluntary undertaking: Compensation Act 2006 
s 4(2)(b), (c). Services are regulated if they are of a kind prescribed by order of the Secretary of 
State, or provided in cases or circumstances of a kind prescribed by order of the Secretary of 
State: s 4(2)(e). In any enactment, ‘Secretary of State’ means one of Her Majesty’s principal 
secretaries of state: see the Interpretation Act 1978 s 5, Sch 1. As to the office of Secretary of 
State see CONSTITUTIONAL AND ADMINISTRATIVE LAW vol 20 (2014) PARA 153. As from a day 
to be appointed the Secretary of State may not make such an order unless it is made in 
accordance with a recommendation by the Legal Services Board or the Secretary of State has 
consulted the Board about the making of the order: Compensation Act 2006 s 4(2A) 
(prospectively added by the Legal Services Act 2007 Sch 19 paras 1, 2). At the date at which this 
volume states the law no order had been made bringing this provision into force, however, the 
Compensation (Regulated Claims Management Services) Order 2006, SI 2006/3319, has already 
been made under the Compensation Act 2006 s 4(2)(e) and services of the kind listed in heads 
(1)-(5) below are prescribed if rendered in relation to the making of a claim described in heads 
(а)-(#) below or in relation to a cause of action that may give rise to such a claim: Compensation 
(Regulated Claims Management Services) Order 2006, SI 2006/3319, art 4(1). The kinds of 
service prescribed are: 

(1) advertising for, or otherwise seeking out (for example, by canvassing or direct 
marketing), persons who may have a cause of action (art 4(2)(a)); 

(2) advising a claimant or potential claimant in relation to his claim or cause of action 
(art 4(2)(b)); 

(3) referring details of a claim or claimant, or a cause of action or potential claimant, to 
another person, including a person having the right to conduct litigation unless such a 
referral is not undertaken for or in expectation of a fee, gain or reward (art 4(2)(c), (4)); 

(4) investigating, or commissioning the investigation of, the circumstances, merits or 
foundation of a claim, with a view to the use of the results in pursuing the claim 
(art 4(2)(d)); 

(5) representation of a claimant (whether in writing or orally, and regardless of the 
tribunal, body or person to or before which or whom the representation is made) 
(art 4(2)(e)). 

The kinds of claim are: 

(a) claims for personal injuries, within the meaning of the Civil Procedure Rules (see CIVIL 
PROCEDURE vol 11 (2009) PARA 19) (Compensation (Regulated Claims Management 
Services) Order 2006, SI 2006/3319, art 4(3)(а)}; 

(b) claims under the Criminal Injuries Compensation Scheme established under the 
Criminal Injuries Compensation Act 1995 (see CRIMINAL PROCEDURE vol 28 (2010) 
PARA 905 et seq) (Compensation (Regulated Claims Management Services) Order 2006, 
SI 2006/3319, art 4(3)(b)); 

(c) claims for a benefit specified or referred to in the Compensation (Specification of 
Benefits) Order 2006, SI 2006/3321, art 3 (Compensation (Regulated Claims 
Management Services) Order 2006, SI 2006/3319, art 4(3)(с)); 
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(d) claims in relation to employment (including claims in relation to wages and salaries and 
other employment-related payments, and claims in relation to wrongful or unfair 
dismissal, redundancy, discrimination and harassment) (art 4(3)(d)); 

(e) claims for housing disrepair (that is, claims under the Landlord and Tenant Act 1985 
s 11 (see LANDLORD AND TENANT vol 62 (2012) PARAS 557-558) or the Defective 
Premises Act 1972 s 4 (see LANDLORD AND TENANT vol 62 (2012) PARA 623), claims in 
relation to the disrepair of premises under a term of a tenancy agreement or lease or 
under the common law relating to nuisance or negligence, but not claims for statutory 
nuisance under the Environmental Protection Act 1990 s 82 (see NUISANCE vol 78 
(2010) PARAS 210-212) (Compensation (Regulated Claims Management Services) 
Order 2006, SI 2006/3319, art 4(3)(e)); 

(f) claims in relation to financial products or services (art 4(3)(f)). 

The Secretary of State may by order provide that a claim for a specified benefit is to be 
treated as a claim for the purposes of the Compensation Act 2006 Pt 2 (ss 4-15): s 4(5). He may 
specify a benefit under s 4(5) only if it appears to him to be a United Kingdom social security 
benefit designed to provide compensation for industrial injury: s 4(6). Accordingly a claim for 
any of the following benefits is treated as a claim for the purposes of the Compensation 
Act 2006 Pt 2: 

(i) industrial injuries benefit (Compensation (Specification of Benefits) Order 2006, 
SI 2006/3321, art 3(a)); 

(ii) any supplement or additional allowance, or increase of benefit or allowance, to which a 
recipient of such a benefit may be entitled under the Social:Sgeurity Contributions and 
Benefits Act 1992 (see WELFARE BENEFITS AND STATE PENSIONS) or any other Act 
(Compensation (Specification of Benefits) Order 2006, SI 2006/3321, art 3(b)); 

(iii) a benefit under a scheme referred to in the Social Security Contributions and Benefits 
Act 1992 Sch 8 para 2 or 4 (Compensation (Specification of Benefits) Order 2006, 
SI 2006/3321, art 3(с)); 

(iv) a benefit under the Pneumoconiosis etc (Workers! Compensation) Act 1979 (see 
WELFARE BENEFITS AND STATE PENSIONS vol 104 (2014) PARA 220 et seq) 
(Compensation (Specification of Benefits) Order 2006, SI 2006/3321, art 3(d)). 

As to the meaning of ‘industrial injuries benefit’ see the Social Security Contributions and 
Benefits Act 1992 s 94; and WELFARE BENEFITS AND STATE PENSIONS vol 104 (2014) PARA 175. 

Provision of services includes, in particular, the provision of financial services or assistance, 
the provision of services by way of or in relation to legal representation, referring or introducing 
one person to another, and making inquiries; and a person does not provide claims management 
services by reason only of giving, or preparing to give, evidence, whether or not expert evidence: 
Compensation Act 2006 s 4(3). 

*Authorised person' means a person authorised by the Regulator under the Compensation 
Act 2006 s 5(1)(а) (see РАКА 403): s 4(2)(a). 

The Secretary of State may by order provide that the Compensation Act 2006 s 4(1) is not to 
prevent the provision of regulated claims management services by a person who is a member of 
a specified body: s 6(1). The Secretary of State may by order provide that s 4(1) does not prevent 
the provision of regulated claims management services by a specified person or class of person, 
in specified circumstances or by a specified person or class of person in specified circumstances: 
s 6(2). Provision by virtue of s 6(1) or s 6(2) may be expressed to have effect subject to 
compliance with specified conditions: $ 6(3). A person is ‘exempt’ if, or in so far as s 4(1) does 
not by virtue of s 6 prevent him from providing regulated claims management services: s 6(5). As 
from a day to be appointed the Secretary of State must not make an order under s 6(1) or s 6(2) 
unless it is made in accordance with a recommendation made by the Legal Services Board, or the 
Secretary of State has consulted the Legal Services Board about the making of the order: s 6(3A) 
(prospectively added by the Legal Services Act 2007 Sch 19 paras 1, 4). At the date at which this 
volume states the law no such day had been appointed. However, the Compensation 
(Exemptions) Order 2007, SI 2007/209, has been made: see PARA 395 et seq. 

Ie by virtue of regulations made under the Compensation Act 2009 s 9. 

Compensation Act 2006 s 4(1). An individual acts in the course of a business if, in particular, he 
acts in the course of an employment, or he otherwise receives or hopes to receive money or 
money's worth as a result of his action: s 4(4). Section 4(1) does not prevent the provision of 
regulated claims management services by a person who is established or appointed by virtue of 
an enactment: s 6(4). 

Compensation Act 2006 s 7(1). A person guilty of such an offence is liable, on conviction on 
indictment, to imprisonment for a term not exceeding two years, to a fine, or to both, or, on 
summary conviction, to imprisonment for a term not exceeding 12 months, to a fine not 
exceeding the statutory maximum, or to both: s 7(2) (amended by the Legal Services Act 2007 
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Sch 19 paras 1, 5(1), (2). However in relation to an offence committed before the 
commencement of the Criminal Justice Act 2003 s 154(1) the reference to 12 months is to be 
read as a reference to six months: Compensation Act 2006 s 7(3) (substituted by the Legal 
Services Act 2007 Sch 19 paras 1, 5(1), (3)). As to the meaning of the ‘statutory maximum’ see 
SENTENCING AND DISPOSITION OF OFFENDERS vol 92. (2010) PARA 140. As to the meaning of 
*prescribed sum' see SENTENCING AND DISPOSITION OF OFFENDERS vol 92 (2010) PARA 141. 

7 Compensation Act 2006 s 11(1). The text refers to a waiver in accordance with regulations 
under s 9. 

8 А person offers to provide services if he makes an offer to a particular person or class of person, 
makes arrangements for an advertisement in which he offers to provide services, or makes 
arrangements for an advertisement in which he is described or presented as competent to 
provide services: Compensation Act 2006 s 11(3). Where a person commits an offence by 
causing material to be displayed or made accessible, he is treated as committing the offence on 
each day during any part of which the material is displayed or made accessible: s 11(5). 

9 Compensation Act 2006 s 11(2). A person guilty of such an offence is liable, on conviction on 
indictment to imprisonment for a term not exceeding two years, to a fine, or to both, or, on 
summary conviction, to imprisonment for a term not exceeding 12 months, to a fine not 
exceeding the statutory maximum, or to both: s 11(4) (amended by the Legal Services Act 2007 
Sch 19 paras 1, 8(1), (2). However in relation to an offence committed before the 
commencement of the Criminal Justice Act 2003 s 154(1) the reference to 12 months is to be 
read as a reference to six months: Compensation Act 2006 s 11(6) (substituted by the Legal 
Services Act 2007 Sch 19 paras 1, 8(1), (3)). 


395. Exemption of legal practitioners. The Compensation Act 2006! does not 
prevent the provision of a regulated claims management service in the 
circumstances that the service is provided by а legal practitioner’, by a firm, 
organisation or body corporate that provides the service through a legal 
practitioner, or by an individual who provides the service at the direction, and 
under the supervision, of a legal practitioner who is his employer or fellow 
employee or a director of a company, or a member of a limited liability 
partnership that provides the service and is his employer; and the legal 
practitioner acts in the normal course of practice in a way permitted by the 
professional rules to which ће is subject’. 


1 Те the Compensation Act 2006 s 4(1) (see PARA 394). 
2 For these purposes, ‘legal practitioner’ means: 
(1) a solicitor, barrister or advocate of any part of the United Kingdom; 
(2) а Fellow of the Institute of Legal Executives; 
(3) а European lawyer; 
(4) a registered foreign lawyer; or 
(5) апу other member of a legal profession, of a jurisdiction other than England and Wales, 
that is recognised by the Law Society or the General Council of the Bar as a regulated 
legal profession: Compensation (Exemptions) Order 2007, SI 2007/209, art 4(2). 
As to the meaning of ‘United Kingdom’ see PARA 203 note 11. As to the meaning of 
‘European lawyer’ see the European Communities (Services of Lawyers) Order 1978, 
SI 1978/1910; and PARA 376. As to the meaning of ‘registered foreign lawyer’ see the Courts and 
Legal Services Act 1990 s 89(9); and PARA 461 note 2. 
3 Compensation (Exemptions) Order 2007, SI 2007/209, art 4(1). 


396. Exemption of businesses regulated by the Financial Conduct Authority. 
The Compensation Act 2006! does not prevent the provision of a regulated 
claims management service by a person if in providing that service he is carrying 
on a regulated activity for the purposes of the Financial Services and Markets 
Act 2000? or would be doing so except that he is a person who is exempt from 
the general prohibition? under that Act or he has the benefit of an exclusion 
under the Financial Services and Markets Act 2000 (Regulated Activities) 
Order 20014. 


1 Ie the Compensation Act 2006 s 4(1) (see PARA 394). 
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2 Ie for the purposes of the Financial Services and Markets Act 2000 s 19 (see FINANCIAL SERVICES 
AND INSTITUTIONS vol 48 (2008) PARA 80). References in the Compensation (Exemptions) 
Order 2007, SI 2007/209, art 5(1) to a regulated activity carried оп Бу a person must be read 
with the Financial Services and Markets Act 2000 s 22, any relevant order under s 22 and Sch 2 
(see FINANCIAL SERVICES AND INSTITUTIONS vol 48 (2008) PARA 84): Compensation 
(Exemptions) Order 2007, SI 2007/209, art 5(3). 

3 As to the meaning of ‘general prohibition’ see the Financial Services and Markets Act 2000; and 
FINANCIAL SERVICES AND INSTITUTIONS vol 48 (2008) PARA 80. 

4 Compensation (Exemptions) Order 2007, SI 2007/207, art 5(1). The exclusion referred to in the 
text is an exclusion under the Financial Services and Markets Act 2000 (Regulated Activities) 
Order 2001, SI 2001/544 (see FINANCIAL SERVICES AND INSTITUTIONS vol 48 (2008) PARA 88 et 


seq). 


397. Exemption of charities ес. The Compensation Act 2006! does not 
prevent the provision of a regulated claims management service by a 
not-for-profit body, that is, a body that by or under its constitution is required to 
apply the whole of its net income and any expendable capital, after payment of 
outgoings for charitable or public purposes and is prohibited? from distributing, 
directly or indirectly, any part of its net income by way of profits, or its assets, 
among any of из members?. 


1 Те the Compensation Act 2006 s 4(1) (see PARA 394). ` 
2 А body is not prevented from being a not-for-profit body for the purposes of the Compensation 
(Exemptions) Order 2007, SI 2007/209, art 6(1) if its constitution permits: 
(1) the payment, out of the body's funds, of reasonable and proper remuneration for goods 
or services supplied to the body by a member; 
(2) in the case of a not-for-profit body that is a charity, the payment to a member of a 
benefit to which he is entitled because he is a beneficiary of the charity; or 
(3) the purchase, out of the body's funds, of indemnity insurance for trustees of the body: 
art 6(2). 
3 Compensation (Exemptions) Order 2007, SI 2007/209, art 6(1). 


398. Exemption of independent complaints reviewers and Motor Insurers 
Bureau. The Compensation Act 2006! does not prevent the provision of a 
regulated claims management service by a person appointed from time to time by 
a statutory or other public body as an independent complaints reviewer or 
independent case examiner in the course of carrying out his duties under the 
appointment". 

Nor does the Compensation Act 2006 prevent the provision of a regulated 
claims management service by the Motor Insurers Bureau’. 


1 е the Compensation Act 2006 s 4(1) (see PARA 394). 

2 Compensation (Exemptions) Order 2007, SI 2007/209, art 7. 

3 Compensation (Exemptions) Order 2007, SI 2007/209, art 8. The Motor Insurers Bureau is the 
company limited by guarantee mentioned in the Road Traffic Act 1988 s 95(2) (see ROAD 
TRAFFIC vol 89 (2011) PARA 263). 


399. Exemption of Medical Protection Society and medical defence unions. 
The Compensation Act 2006! does not prevent the provision of a regulated 
claims management service by the Medical Protection Society Limited to its 
members, by the Medical Defence Union Limited to its members or by the 
Medical and Dental Defence Union of Scotland Limited to its members?. 


1 Те the Compensation Act 2006 s 4(1) (see PARA 394). 
2 Compensation (Exemptions) Order 2007, SI 2007/209, art 9. 


400. Exemption of independent trade unions and students’ unions. The 
Compensation Act 2006! does not prevent the provision of a regulated claims 
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management service by an independent trade union? to a member? (including a 
retired member or a student member) of the trade union, a member of the family 
of that member? or a former member of the trade union? to whom the trade 
union may, under its rules, provide claims management services, or a member of 
the family of such a former member$. 

The Compensation Act 2006 does not prevent the provision of a regulated 
claims management service by a students’ union’ to a member of the students’ 
union or? a member of a constituent or affiliated association or body’. 


1 Ie the Compensation Act 2006 s 4(1) (see PARA 394). 

2 As to the meaning of ‘independent trade union’ see the Trade Union and Labour Relations 
(Consolidated) Act 1992; and EMPLOYMENT vol 39 (2009) PARA 91 (definition applied by the 
Compensation (Exemptions) Order 2007, SI 2007/209, art 10(2)). 

3 ‘Member’ of a trade union does not include a person who, under the rules of the trade union, is 
a member only for the purpose of pursuing a claim or claims: Compensation (Exemptions) 
Order 2007, SI 2007/209, art 10(3)(b). 

4 Whether a person is a member of the family of a member of a trade union is to be decided in 
accordance with the rules of the trade union: Compensation (Exemptions) Order 2007, 
SI 2007/209, art 10(3)(c). 

5 Whether a person is or has been a member (including a retired member or a student member) of 
a trade union is to be decided in accordance with the rules of the trade union: Compensation 
(Exemptions) Order 2007, SI 2007/209, art 10(3)(a). 

6 Compensation (Exemptions) Order 2007, SI 2007/209, art 10(1). An exemption of a trade 
union under art 10 is subject to compliance by the trade union with the condition that the trade 
union, in providing regulated claims management services, must act in accordance with the code 
of practice for the provision of regulated claims management services by trade unions issued by 
the Secretary of State on 28 November 2006: art 10(4). The Code of Practice for the provision 
of Regulated Claims Management Services by Trade Unions sets out the key principles by which 
trade unions are governed when providing regulated claims management services and breach of 
the code could lead to the Secretary of State removing the exemption: see the Code of Practice 
for the provision of Regulated Claims Management Services by Trade Unions. 

7 Аз то the meaning of ‘students’ union’ see the Education Act 1994 s 20; and EDUCATION vol 36 
(2011) PARA 1267. 

8 This applies in the case of a students’ union referred to in the Education Act 1994 s 20(3) (see 
EDUCATION vol 36 (2011) PARA 1267). 

9 Compensation (Exemptions) Order 2007, SI 2007/209, art 11. 


401. Exemption of certain providers of referrals. The Compensation 
Act 2006! does not prevent the provision of a regulated claims management 
service of referring details of potential claims or potential claimants to another 
person if: 

(1) the person who refers those details (the ‘introducer’) provides no other 
regulated claims management service’; 

(2) the provision of the service is incidental to the introducer’s main 
business?; 

(3) the details are referred to authorised persons or legal practitioners or 
firms of legal practitioners’; 

(4) the introducer refers such details only to persons of those kinds?; 

(S) of the cases that the introducer refers to such persons, he is paid, in 
money or money's worth, for no more than 25 cases per calendar 
quarter; and 

(6) the persons to whom the details are referred must be satisfied that the 
introducer obtains those details in а way consistent with the rules 
prescribed’ by the Regulator’. 

1 Ie the Compensation Act 2006 s 4(1) (see PARA 394). 


2 Compensation (Exemptions) Order 2007, SI 2007/209, art 12(2)(a). 
3 Compensation (Exemptions) Order 2007, SI 2007/209, art 12(2)(b) 


о Уе м 
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Compensation (Exemptions) Order 2007, SI 2007/209, art 12(2)(c). As to the meaning of Чера! 
practitioner’ see art 4(2); and PARA 395 note 2 (definition applied by art 12(1)). 

Compensation (Exemptions) Order 2007, SI 2007/209, art 12(2)(d). 

Compensation (Exemptions) Order 2007, SI 2007/209, art 12(2)(e). 

Те the rules prescribed under the Compensation Act 2006 Schedule para 8 (see PARA 404). 
Compensation (Exemptions) Order 2007, SI 2007/209, art 12(2)(f). This does not apply in the 
case of a referral to a legal practitioner or firm of legal practitioners: art 12(3). 


402. Exemption for claims in certain circumstances. The Compensation 
Act 2006! does not prevent the provision of a regulated claims management 
service in the circumstances that: 


1 
2 
3 


(1) а claim has been made by a person (the ‘claimant’) against another 
person (the *defendant')?; and 

(2) the service is provided to the defendant in connection with the making 
of a counterclaim against the claimant arising out of the same set of 
facts as the claim referred to in head (1) or the making of a claim 
against a third party (whether for contribution, as a subrogated claim or 
otherwise) which is incidental to or consequent on the claim referred to 
in head (1). | rl 

Ie the Compensation Act 2006 s 4(1) (see PARA 394). 

Compensation (Exemptions) Order 2007, SI 2007/209, art 13(a) (added by SI 2007/1090). 

Compensation (Exemptions) Order 2007, SI 2007/209, art 13(b) (added by SI 2007/1090). 


403. Designation of the Regulator. The Secretary of State may by order 
designate a person (the ‘Regulator’)! to authorise persons to provide regulated 
claims management services?, to regulate the conduct of authorised persons, and 
to exercise such other functions as are conferred on the Regulator’. The 
Secretary of State may designate a person only if satisfied that the person: 


(1) 15 competent to perform the functions of the Regulator; 

(2) will make arrangements to avoid any conflict of interest between the 
person's functions as Regulator and any other functions; and 

(3) will promote the interests of persons using regulated claims 
management services, including, in particular, by setting and monitoring 
standards of competence and professional conduct for persons 
providing regulated claims management services, promoting good 
practice by persons providing regulated claims management services, in 
particular in relation to the provision of information about charges and 
other matters to persons using or considering using the services, 
promoting practices likely to facilitate competition between different 
providers of regulated claims management services, and ensuring that 
arrangements are made for the protection of persons using regulated 
claims management services, including arrangements for the handling of 
complaints about the conduct of authorised регзоп5“. 

The Regulator must comply with any directions or guidance given to him and 


try to meet any targets set for him’, 


1 


At the date at which this volume states the law no such orders had been made and the role is 
carried out by the Ministry of Justice. A reference to the Regulator includes a reference to a 
person acting on behalf of the Regulator or with his authority: Compensation Act 2006 s 5(7). 
As from a day to be appointed the Secretary of State may designate a person only on the 
recommendation of the Legal Services Board: s 5(1A) (prospectively added by the Legal Services 
Act 2007 Sch 19 paras 1, 3(1), (2)). At the date at which this volume states the law no such day 
had been appointed. The Secretary of State may by order revoke a person's designation under 
the Compensation Act 2006 s 5(1): s 5(8). However, as from a day to be appointed the Secretary 
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of State may only revoke the designation on the recommendation of the Legal Services Board: 
s 5(8) (prospectively amended by the Legal Services Act 2007 Sch 19 paras 1, 3(1), (8)(a)). 

For the purposes of the Legal Services Act 2007 Pt 6 (ss 112-161) (and ss 1, 21, 27 as they 
apply in relation to Pt 6): 

(1) the Claims Management Services Regulator is to be treated as an approved regulator 
(s 161(1)(а)); 

(2) regulated claims management services are to be treated as a reserved legal activity 
(s 161(1)(b)); 

(3) а person authorised by the Claims Management Services Regulator, under the 
Compensation Act 2006 Pt 2, to provide regulated claims management services is to be 
treated as an authorised person in relation to that activity (Legal Services Act 2007 
s 161(1)(c)); 

(4) the Claims Management Services Regulator is to be treated as a relevant authorising 
body in relation to such a person (s 161(1)(d)); and 

(5) regulations under the Compensation Act 2006 s 9 and Schedule (regulations about the 
functions of the Claims Management Services Regulator etc) are to be treated as 
regulatory arrangements of the Claims Management Services Regulator (Legal Services 
Act 2007 s 161(1)(e)). 

For the purposes of s 112 and s 145 (as extended by s 161) a person authorised by the 
Claims Management Services Regulator under the Compensation Act 2006 Pt 2 to provide 
regulated claims management services is to be treated as a ‘relevant authorised person’ in 
relation to the Regulator: Legal Services Act 2007 s 161(2). The Compensation Act 2006 s 9 and 
Schedule (regulations about the functions of the Claims Management Regulator etc) are subject 
to any requirements imposed by the Legal Services Act 2007 Pt 6 in relation to the regulatory 
arrangements of the Claims Management Regulator: s 161(3). 

For the purposes of s 161 ‘Claims Management Services Regulator’ means the person 
designated under the Compensation Act 2006 s 5(1) or at a time when no person is so 
designated, the Legal Services Board and ‘regulated claims management services’ has the same 
meaning as in the Compensation Act 2006 Pt 2: Legal Services Act 2007 s 161(4). 

2 As to the meaning of ‘regulated claims management services’ see the Compensation Act 2006 
s 4(2)(e); and PARA 394. 

3 Compensation Act 2006 s 5(1). The Secretary of State may pay grants to the Regulator (which 
may be on terms and conditions, including terms and conditions as to repayment with or 
without interest): s 5(6). The Secretary of State may by order transfer (whether for a period of 
time specified in the order or otherwise) a function of the Regulator to the Secretary of State and 
while no person is designated under s 5(1) the Secretary of State must exercise functions of the 
Regulator: s 5(9), (10). However, as from a day to be appointed s 5(9), (10) is amended and the 
Secretary of State may, on the recommendation of the Legal Services Board, by order transfer 
(whether for a period of time specified in the order or otherwise) a function of the Regulator to 
the Legal Services Board, and while no person is designated under s 5(1) the Legal Services 
Board must exercise functions of the Regulator: s 5(9), (10) (prospectively amended by the Legal 
Services Act 2007 Sch 19 paras 1, 3(1), (6), (7)). In discharging its functions under the 
Compensation Act 2006 s 5(9), (10) the Legal Services Board must take such steps as are 
necessary to ensure an appropriate financial and organisational separation between the activities 
of the Board that relate to the carrying out of those functions and the other activities of the 
Board: s 5(11) (prospectively added by the Legal Services Act 2007 Sch 19 paras 1, 3(1), (9)). At 
the date at which this volume states the law no such day had been appointed. 

The Secretary of State must make regulations about authorisations under the Compensation 
Act 2006 s 5(1): s 9(1). 

4 Compensation Act 2006 s 5(2). As from a day to be appointed s 5(2) is amended by the Legal 
Services Act 2007 Sch 19 paras 1, 3(1), (3) and applies where the Legal Services Board may 
recommend a person for designation instead of where the Secretary of State may designate a 
person. At the date at which this volume states the law no such day had been appointed. 

S See the Compensation Act 2006 s 5(4)(a), (b), (d). The directions, guidance and targets referred 
to in the text are ones issued and set by the Secretary of State; however, as from a day to be 
appointed they are issued and set by the Legal Services Board: see s 5(4)(a), (b), (d) 
(prospectively amended by the Legal Services Act 2007 Sch 19 paras 1, 3(1), (5)(а)). The 
Regulator must provide the Secretary of State with any report or information requested unless it 
would be in contravention of any other enactment: see the Compensation Act 2006 s 5(4)(e). 
However as from a day to be appointed any such report or information is instead to be provided 
to the Legal Services Board: see s 5(4)(e) (prospectively amended by the Legal Services Act 2007 
Sch 19 paras 1, 3(1), (5)(a)). At the date at which this volume states the law no such day had 
been appointed. 
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404. Claims management regulations. The Secretary of State must make 
regulations about authorisations given to provide regulated claims management 
services! and the functions of the Regulator?. Such regulations may confer a 
discretion on the Regulator?. The regulations: 

(1) may permit the Regulator to waive the requirement for authorisation‘ in 
specified cases or circumstances and may, in particular, permit or require 
the Regulator to provide for waiver to be subject to a condition of a 
kind specified in the regulations’; 

(2) must prescribe the procedure for applying to the Regulator for 
authorisation$; 

(3) must require the Regulator not to grant an application for authorisation 
unless satisfied of the applicant's competence and suitability to provide 
regulated claims management services of the kind to which the 
application relates; 

(4) may: 

(a) provide for authorisation to be on specified terms or subject to 
compliance with specified conditions?; 

(b) permit the Regulator to grant authorisation on terms or subject to 
conditions?; au 

(c) permit the Regulator to grant an application for authorisation 
only to a specified extent or only in relation to specified matters, 
cases or circumstances!?^; 

(5) may be made in relation to fees!!; 

(6) must require the Regulator to prescribe rules for the professional 
conduct of authorised persons’; 

(7) must enable the Regulator to issue one or more codes of practice about 
the professional conduct of authorised persons’; 

(8) must provide for the Regulator to investigate complaints about the 
professional conduct of an authorised person’; 

(9) may require, or permit the Regulator to require, an authorised person to 
take out a policy of professional indemnity insurance in respect of his 
actions in the course of providing or purporting to provide regulated 
claims management services’; 

(10) may require the Regulator to establish a scheme to compensate a client 
of an authorised person where money is paid to the authorised person in 
complete or partial satisfaction of the client’s claim and the client is 
unable to obtain all or part of the money because the authorised person 
becomes insolvent or is otherwise unable or unwilling to pay!$; 

(11) may permit or require the Regulator to take action of a specified kind 
for the purpose of assessing compliance with terms or conditions of 
authorisations!"; 

(12) may enable the Regulator, for the purpose of investigating a complaint 
about the activities of an authorised person or for the purpose of 
assessing compliance with terms and conditions of an authorisation, to 
require the provision of information or documents!?; 

(13) may make provision about the exercise by the Regulator of a power 
under enforcement provisions!?, 


1 Te authorisations under the Compensation Act 2006 s 5(1) (see РАКА 403). As to the Secretary of 
State see PARA 394 note 1. 

2 Compensation Act 2006 s 9(1). As from a day го be appointed, such regulations may not be 
made unless they are made in accordance with a recommendation made by the Legal Services 
Board or the Secretary of State has consulted the Legal Services Board about the making of the 
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regulations: s 9(2A) (prospectively added by the Legal Services Act 2007 Sch 19 paras 1, 7). At 
the date at which this volume states the law no such day had been appointed, however the 
Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, have already 
been made (see PARA 405 et seq). 

Compensation Act 2006 Schedule paras 1, 2. 

le the requirement for authorisation as mentioned in the Compensation Act 2006 s 4(1)(c) (see 
PARA 394). 

Compensation Act 2006 Schedule para 3(1), (3). Regulations may permit waiver in relation to a 
person only if the Secretary of State intends to exempt the person under s 6 (see PARA 394) and 
for a single period not exceeding six months: Schedule para 3(2). As to regulations relating to 
waiver see the Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, 
regs 6, 7; and PARA 405. 

Compensation Act 2006 Schedule para 4(1). Regulations may, in particular, require the 
provision of information or documents relating to the applicant or to any person who appears 
to the Regulator to be connected with the applicant: Schedule para 4(2). As to such regulations 
see the Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 8; 
and PARA 406. 

Compensation Act 2006 Schedule para 5(1). The Regulator must apply such criteria, and have 
regard to such matters, as the regulations specify which may in particular: 

(1) refer to a provision of directions, guidance or a code given or issued (or as from a day 
to be appointed a code issued) under s 5(4) (see PARA 403); 

(2) relate to persons who are or are expected to be employed or engaged by, or otherwise 
connected with, the applicant; 

(3) relate to criminal records, proceedings in any court or tribunal, proceedings of a body 
exercising functions in relation to a trade or profession, financial circumstances, 
management structure, actual or proposed connections or arrangements with other 
persons, qualifications, actual or proposed arrangements for training, arrangements for 
accounting, practice or ‘proposed practice in relation to the provision of information 
about fees, arrangements or proposed arrangements for holding clients’ money, 
arrangements or proposed arrangements for insurance (Compensation Act 2006 
Schedule para 5(2), (3)). 

As from a day to be appointed head (1) above is amended to refer only to direction or 
guidance given: Schedule para 5(2), (3)(a) (prospectively amended by the Legal Services 
Act 2007 Sch 19 paras 1, 11(1), (2)). 

Compensation Act 2006 Schedule para 6(a). 
Compensation Act 2006 Schedule para 6(b). 
Compensation Act 2006 Schedule para 6(c). 
See the Compensation Act 2006 Schedule para 7: Such regulations may: 

(1) enable the Regulator to charge: 

(a) fees in connection with applications for, or the grant of, authorisation; 
(b) periodic fees for authorised persons; 

(2) specify the consequences of failure to pay fees; 

(3) permit the charging of different fees for different cases or circumstances (which may, in 
particular, be defined wholly or partly by reference to turnover or other criteria relating 
to an authorised person's business); 

(4) permit the waiver, reduction or repayment of fees in specified circumstances; 

(5) provide for the amount of fees to be prescribed or controlled by the Secretary of State; 

(6) make provision for the manner in which fees are to be accounted for; 

(7) make provision for the application of income from fees (which may, in respect of a time 
when the Secretary of State is exercising functions of the Regulator under s 5(9) or 
s 5(10) (see PARA 403), include provision permitting or requiring payment into the 
Consolidated Fund) (Schedule para 7(a)-(g)). 

As from a day to be appointed the words ‘Legal Services Board’ are substituted for the words 
‘Secretary of State’ in heads (5) and (7) above and the words ‘after consultation with the 
Secretary of State’ are added at the end of head (7) above: see the Compensation Act 2006 
Schedule para 7(e), (g) (prospectively amended by the Legal Services Act 2007 Sch 19 paras 1, 
11(3)). At the date at which this volume states the law no such day had been appointed. 
Compensation Act 2006 Schedule para 8(1). Such regulations must include provision: 

(1) about the manner in which rules are to be prepared and published (which may, in 
particular, include provision requiring consultation and the submission of a draft to the 
Secretary of State for approval) (Schedule para 8(2)(a)); 

(2) about the consequences of failure to comply with the rules (which may, in particular, 
include provision for rules to be treated as conditions of authorisations, provision 
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13 


14 


15 


16 


17 
18 


enabling the Regulator to require an authorised person to pay a penalty and provision 
enabling the Regulator to impose conditions on, suspend or cancel authorisations) 
(Schedule para 8(2)(b) (amended by the Financial Services (Banking Reform) Act 2013 
s 139(1), (2)). 

As from a day to be appointed the words ‘Legal Services Board’ are substituted for the words 
‘Secretary of State’ in head (1) above by the Legal Services Act 2007 Совы О рака 1111) (4). 
At the date at which this volume states the law no such day had been appointed. 
Compensation Act 2006 Schedule para 9(1). Such regulations must include provision: 

(1) about the manner in which a code is to be prepared and published (which may, in 
particular, include provision requiring consultation and the submission of a draft to the 
Secretary of State for approval) (Schedule para 9(2)(a)); 

(2) about the consequences of failure to comply with a code (which may, in particular 
provide for compliance with a code to be treated as a condition of authorisations, 
enable the Regulator to require an authorised person to pay a penalty and enable the 
Regulator to impose conditions on, suspend or cancel authorisations) (Schedule 
para 9(2)(b) (amended by the Financial Services (Banking Reform) Act 2013 
s 139(1), (3))). 

As from a day to be appointed the words ‘Legal Services Board’ are substituted for the words 
‘Secretary of State’ in head (1) above by the Legal Services Act 2007 Sch 19 paras 1, 11(1), (5). 
At the date at which this volume states the law no such day had been appointed. 
Compensation Act 2006 Schedule para 10(1). Such regulations must enable the Regulator to: 

(1) impose conditions on a person's authorisation (Schedule para,10(2)(a)); 

(2) suspend a person's authorisation (Schedule para 10(2)(b)); 

(3) cancel a person's authorisation (Schedule para 10(2)(c)). 

Such regulations may enable the Regulator to require an authorised person to pay a penalty: 
Schedule para 10(3) (added by the Financial Services (Banking Reform) Act 2013 s 139(1), (4)). 
Compensation Act 2006 Schedule para 11(1). Such regulations may in particular: 

(1) make provision about the level or nature of insurance cover to be provided by the 
policy (Schedule para 11(2)(a)); 

(2) include provision about failure to comply (which may, in particular, provide for 
compliance to be treated as a condition of authorisations or enable the Regulator to 
require the payment of a penalty by an authorised person or to impose conditions on, 
suspend or cancel authorisations) (Schedule para 11(2)(b) (amended by the Financial 
Services (Banking Reform) Act 2013 s 139(1), (5))). 

Compensation Act 2006 Schedule para 12(1). In particular, regulations may make provision: 

(1) about the purchase of bonds or other forms of insurance or indemnity (Schedule 
para 12(2)(a)); 

(2) about the funding of the scheme (which may include the application of part of fees 
charged in accordance with Schedule para 7 and may not include payments, or other 
financial assistance, by a minister of the Crown) (Schedule para 12(2)(b)); 

(3) about procedure in connection with compensation (including criteria to be applied) 
(Schedule para 12(2)(c)); 

(4) about the amount of compensation (Schedule para 12(2)(d)). 

Compensation Act 2006 Schedule para 13. 

Compensation Act 2006 Schedule para 14(1). The Regulations may provide that on an 
application by the Regulator a judge of the High Court, Circuit judge or justice of the peace may 
issue a warrant authorising the Regulator: (1) to enter and search premises on which a person 
conducts or is alleged to conduct regulated claims management business, for the purpose of 
investigating a complaint about the activities of an authorised person, or assessing compliance 
with terms and conditions of an authorisation; and (2) to take possession of written or 
electronic records found on the search for the purposes of taking copies in accordance with 
regulations under Schedule para 14(3): Schedule para 14(2) (amended by the Legal Services 
Act 2007 Sch 19 paras 1, 11(1), (6)). Regulations may enable the Regulator to take copies of 
written or electronic records found on a search by virtue of Schedule para 14(2) for a purpose 
specified therein: Schedule para 14(3). 

Regulations may enable the Regulator to require an authorised person to pay a penalty, or to 
impose conditions on, suspend or cancel a person's authorisation if a requirement imposed by 
virtue of Schedule para 14(1) is not complied with or an attempt to exercise a power by virtue of 
Schedule para 14(2) or (3) is obstructed: Schedule para 14(4) (amended by the Financial Services 
(Banking Reform) Act 2013 s 139(1), (6)). Regulations must: 

(a) specify matters of which a judge or justice of the peace must be satisfied, or to which he 
must have regard, before issuing a warrant under Schedule para 14(2) (Schedule 
para 14(6)(a)); 
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(b) regulate the exercise of a power under or by virtue of Schedule para 14(1), (2) or (3) 
(whether by restricting the circumstances in which a power may be exercised, by 
specifying conditions to be complied with in the exercise of a power, or otherwise) 
(Schedule para 14(6)(b)). 

For the purposes of Schedule para 14 references to the Regulator include a reference to a 
person authorised by him in writing: Schedule para 14(5). 
19 Compensation Act 2006 Schedule para 15. The enforcement provisions mentioned in the text 
refer to the exercise of the Regulator of a power under s 8 (see PARA 412). 


405. Waiver of requirement for authorisation. The Regulator may waive the 
requirement for authorisation in relation to a person if the Secretary of State 
intends to exempt the person! and if the Regulator is satisfied that requiring the 
person to become authorised would be unduly burdensome to the person, or 
would not achieve the objects of the Compensation Act 2006 and the waiver 
would not result in undue risk to persons whose interests the Compensation 
Act 2006 is intended to protect?. 

The Regulator may impose a condition on such a waiver? and, if he does so, 
must include a statement of the condition in the notice of the waiver?. In 
particular? such a condition may be to the effect that: 

(1) the person who has the benefit of the waiver tells clients or potential 
clients in writing that the person is providing a regulated claims 
management service; 

(2) the person tells clients or potential clients in writing that the person is 
providing that service subject to the waiver, pending an exemption"; 

(3) the person meets standards of service recommended by the Secretary of 
State. 


1 Je under the Compensation Act 2006 s 6 (see PARA 394). As to the Secretary of State see РАКА 
394 note 1. 

2 Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 6(1). The 
Regulator must give the person a written notice of the waiver: reg 6(2). A notice may be issued 
by means of fax transmission or electronic communication: see reg 5. The waiver has effect for 
six months from the date of the notice, and cannot be renewed: reg 7(4). However, if an order 
under the Compensation Act 2006 s 6(2) (see PARA 394) exempting the person comes into effect 
before the waiver would cease to have effect under the Compensation (Claims Management 
Services) Regulations 2006, SI 2006/3322, reg 7(4), the waiver ceases to have effect immediately 
before the order comes into effect: reg 7(5). 

3 Te a waiver under the Compensation (Claims Management Services) Regulations 2006, 

SI 2006/3322, reg 6. 

Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 7(1). 

This is without limiting the effect of the Compensation (Claims Management Services) 

Regulations 2006, SI 2006/3322, reg 7(1). 

6 Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 7(2)(a). The 
regulated claims management service is one within the meaning of the Compensation Act 2006 
s 4(2)(e) (see PARA 394). 

7 Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 7(2)(b). The 
exemption mentioned in the text is an exemption by order under the Compensation Act 2006 
s 6 (see PARA 394). 

8 Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 7(2)(c). If 
the Regulator imposes on a waiver a condition of the kind referred to in reg 7(2)(c), the 
Regulator must set out the standard in the notice of the waiver: reg 7(3). 


nb 


406. Grant, refusal and surrender of authorisations. A person must apply for 
authorisation in writing in the form approved by the Regulator for the purpose 
and supply the information and documents required by the form! in accordance 
with any directions on it?. If the Regulator requires more information than that 
given in the application or another document, to consider an application, the 
Regulator may ask for the information or document by written notice to the 
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applicant. The Regulator must decide to grant or refuse an authorisation within 
three months after the application for it is таде“. 

If the Regulator has approved the grant of an authorisation to a person, and 
the person pays the fee for the first year of the authorisation's currency, the 
Regulator must grant the authorisation by giving the person a written instrument 
of authorisation’. 

The Regulator must not grant an application for authorisation unless he is 
satisfied that the applicant is competent and suitable to provide the regulated 
claims management service to which the application relates$. 

An authorised person may surrender his authorisation by giving notice in 
writing to the Regulator". 


1 If the Regulator approves the use of an interactive system on-line for the purposes of 
application, the Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, 
reg 8(2) requires an applicant to complete and submit an application, and provide documents, in 
accordance with the directions given by the interactive system: reg 8(3). 


2 Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 8(1), (2). Ап 
application is not taken to have been made until the applicant has paid the application fee: 
reg 9(1). If the Regulator has authorised another person to receive applications on his behalf, the 
application fee may be paid to that other person: reg 9(2). The Regulator must, by written 
instrument, determine: (1) fees, or a scale of fees, for the making of applications under Pt 3 
(regs 8-14); and (2) annual fees, or a scale of annual fees, for authorisations: reg 15(1). A 
determination under head (2) above may provide for the fee to be calculated by reference to the 
annual turnover or expected annual turnover of the business of the applicant or authorised 
person concerned: reg 15(2). A determination under reg 15(1): 

(a) may make provision that applies generally, or only in specified cases or circumstances 
(reg 15(3)(a)); 

(b) may make different provision for different cases or circumstances (reg 15(3)(b)); 

(c) may include transitional, incidental or consequential provisions (reg 15(3)(c)); and 

(d) may provide for a fee of zero amount in specified circumstances (reg 15(3)(d)). 

Before making such a determination, the Regulatór must consult such persons as appear to 
him to represent the views of persons engaged in the provision of regulated claims management 
services, and such other organisations, as he considers appropriate: reg 15(4). A determination 
under reg 15(1) (except a determination by the Secretary of State while exercising functions of 
the Regulator) has no effect unless a draft of it has been approved in writing by the Secretary of 
State: reg 15(5). The Regulator may, by written instrument, revoke or amend any determination 
in force from time to time under reg 15, but such a revocation or amendment (except a 
revocation or amendment by the Secretary of State while exercising the functions of the 
Regulator) has no effect unless a draft of it has been approved by the Secretary of State: 
reg 16(1). A revocation or amendment may include transitional, incidental or consequential 
provisions: reg 16(2). The Claims Management Regulation Fees Determination 2014-2015 has 
been made under the Compensation (Claims Management Services) Regulations 2008, 
SI 2006/3322, regs 15, 16. Invoices for fees may be sent electronically and reg 5 (see PARA 405) 
applies to an invoice so sent: reg 17. If a cheque is accepted in payment of a fee, the fee is taken 
not to have been paid until the cheque is honoured in full: reg 18. The Regulator may refund all 
or part of a fee to an applicant or authorised person if he is satisfied that where the fee was 
calculated by reference to the applicant's or authorised person's expected turnover from claims 
management activities during a period, the actual turnover for the period was substantially less 
than the expected turnover or the applicant or authorised person has been otherwise 
overcharged: reg 19(1). If an authorised person surrenders his authorisation, the Regulator may 
refund so much of the fee for that year as represents the difference between the amount paid and 
the amount that the Regulator is satisfied was properly due for the part of the year until the 
surrender: reg 19(2). The Regulator may cancel an authorised person's authorisation if the 
Regulator sends an invoice for a fee to the person and the person does not pay the fee within one 
month after the date of the invoice: reg 20. 


3 Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 8(4). If the 
Regulator makes a request under reg 8(4), the period between when the Regulator makes the 
request and when the applicant provides the information or document requested does not count 
for the purposes of reg 11: reg 8(5). If the Regulator has authorised another person to carry out 
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tasks of collecting information or otherwise processing applications, that other person may 
make a request under reg 8(4), and a request so made has the same effect as a request by the 
Regulator: reg 8(6). 

Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 11. See 
note 3. 

Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 13(1). The 
instrument of authorisation must specify a day as its date of effect: reg 13(2). An authorisation 
has effect from the date of effect specified in the instrument of the authorisation and continues 
in effect until revoked or surrendered: reg 13(3). If the Regulator grants an authorisation subject 
to a condition, the Regulator must set the condition out in the instrument of authorisation: 
reg 13(4). If the Regulator refuses to grant an authorisation to a person, or grants an 
authorisation subject to a condition not sought by the person, the Regulator must give written 
notice to the person, setting out in the notice the decision and the reasons for it, a brief 
statement of the evidence on which the Regulator relied and a statement of the person's right to 
appeal to the Tribunal, including the Tribunal's address to which an appeal notice may be sent 
and the time limit for such an appeal: reg 13(5). As to the Tribunal see PARA 416. 
Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 10(1). For 
the purposes of making a decision regarding the suitability of an applicant, the criteria are the 
following: 

(1) that the applicant does not have a history of committing relevant criminal offences (in 
particular, perjury or an offence involving fraud, theft or false accounting, or in relation 
to financial services, consumer credit or consumer protection) or breaches of any law or 
rule of practice regulating the provision of financial, legal or other relevant services 
(reg 10(2)(a)); 

(2) there are no relevant proceedings (whether completed or not) in any court or tribunal, 
and in particular any proceedings in relation to financial services, consumer credit or 
consumer protection, against the applicant (reg 10(2)(b)); 

(3) ifthe applicant holds or ptoposes to hold clients' money, the applicant has appropriate 
arrangements or proposed arrangements for holding such money (reg 10(2)(c)); and 

(4) that the applicant has no arrangements with another person that might expose it to any 
conflict of interest (reg 10(2)(d)). 

For the purposes of making a decision regarding the suitability of an applicant, the Regulator 
may have regard to: 

(a) the applicant's financial circumstances (reg 10(3)(a)); 

(b) the applicant's management arrangements, including how financial and other control is 
exercised or is to be exercised; who is responsible for the applicant's financial and other 
management; measures to maintain its solvency; the provision of verified, certified or 
audited accounts; any previous relationship with a company that has become insolvent, 
or against which an insolvency petition has been brought (reg 10(3)(b)); 

(c) the applicant's actual or proposed connections or arrangements with other persons 
(including, in the case of an applicant that is a body corporate, its relationship with any 
parent or subsidiary company) and the applicant's arrangements to avoid conflicts of 
interest (reg 10(3)(c)); 

(d) the applicant's policies and arrangements or proposed arrangements for training, and 
monitoring the competence of, its staff, and for recruiting staff (reg 10(3)(d)); 

(e) the applicant's practice or proposed practice in relation to providing information to 
clients about fees (reg 10(3)(e)); 

(f) the applicant's arrangements or proposed arrangements for professional indemnity 
insurance (reg 10(3)(f)). 

In the case of an applicant other than an individual, it is a criterion for the grant of an 
application for authorisation that in the case of an applicant that is a body corporate, each of 
the applicant's directors, in the case of an applicant that is a partnership or other body of 
persons, each of its members, and each other person who appears to the Regulator to be able to 
exert significant influence on the applicant's policy or management, is suitable to be associated 
with the provision of regulated claims management services of the kind to which the application 
relates: reg 10(4). 

For the purpose of making a decision regarding the suitability of an individual to be 
associated with the provision of regulated claims management services, being an individual who 
is a director or partner of an applicant, or is otherwise able to exert significant influence on the 
applicant's policy or management, the Regulator may have regard to: 

(i) the individual's criminal record (if any), and in particular any conviction for perjury, ог 
an offence involving fraud, theft or false accounting, or in relation to financial services, 
consumer credit or consumer protection (reg 10(5)(a)); 
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(vi) 
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whether the individual has ever been disqualified as a company director (reg 10(5)(b)); 
any relevant proceedings (whether completed or not) of a body exercising functions in 
relation to a trade or profession, and in particular any proceedings that may result in 
the withdrawal or revocation of the right to practise a profession, engage in a business 
or provide a service (reg 10(5)(с)); 

any withdrawal or revocation of his right to practise a profession, engage in a business 
or provide a service (reg 10(5)(4)); 

his financial circumstances (reg 10(5)(e)); 

his qualifications and experience (reg 10(5)(f)). 


7 Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 14(1). Such 
a notice has effect, if it specifies a day as the day on which it is to have effect, and that day is, or 
is after, the day on which the Regulator receives it, on the specified day; or, in any other case, on 
the day on which the Regulator receives it: reg 14(2). 


407. Conditions of authorisations. The Regulator may grant an authorisation 
subject to a condition or conditions!. The Regulator may revoke the imposition 
of a condition on an authorisation if he is satisfied that it is no longer necessary 
for the authorisation to be subject to the condition”. 

In addition to any condition imposed by the Regulator, the following are 


conditions of an authorised person’s authorisation: 


(1) 
(2) 
(3) 


(9) 


that the person complies with the rules?; ps 


that the person complies with any applicable code of practice*; 

that if the person accepts referrals of potential clients from another 
person (not being a person required to be an authorised person), the 
person takes reasonable steps to ensure that the other person obtains the 
business in a way consistent with the rules?; 

that the person complies with any direction of the Regulator under 
Part 5 (which deals with indemnity insurance)$; 

that the person permits inspection by the Regulator under Part 8 (which 
is about routine audit)’; Р 

that in each year, if the Regulator so requires by notice in writing, the 
person certifies in writing to the Regulator that during the past year the 
person has complied with the conditions mentioned in heads (1), (2) and 
(3) above and any other condition of the authorisation specified in the 
notice?; 

that in each year, within one month after the Regulator issues an invoice 
to the person for the annual fee, the person pays the Regulator the 
amount of that fee in accordance with the invoice?; 

that the person complies with a direction!’ to make redress for failing to 
comply with rules of code of practice or a direction!! to provide the 
Regulator with information or documents regarding a complaint!?; 
that the person implements, promptly and in full, any direction? in 
relation to the future handling of complaints". 


1 Compensation (Claims Management Services) Regulations 2006. SI 2006/3322, reg 12(1). In 
particular, and without limiting the effect of reg 12(1), a condition may be: 


(1) 


if the authorised person was granted authorisation despite not satisfying a requirement 
for authorisation, that the person satisfies the requirement within a specified period 
(reg 12(2)(а)); 

a condition as to the way in which the person provides the service (reg 12(2)(b)); 

that the person provides only a specified service or services (reg 12(2)(c)); or 

that the person provides a service only in specified circumstances (reg 12(2)(d)). 


The Regulator may, at a reasonable time and on reasonable notice, inspect the records of an 
authorised person for the purposes of assessing the authorised person's compliance with the 
conditions of authorisation: reg 30(1). However this does not require an authorised person to 
produce, or authorise the Regulator to require an authorised person to produce, any document 
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or thing that is an item subject to legal privilege: reg 30(2). As to the meaning of ‘legal privilege’ 
for this purpose see the Police and Criminal Evidence Act 1984 s 10; and POLICE AND 
INVESTIGATORY POWERS vol 84A (2013) PARA 452. 

2 Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 12(3). If the 
Regulator revokes the imposition of a condition, the Regulator must give the authorised person 
a new instrument of authorisation under reg 13 (see PARA 406) that does not show the 
condition: reg 12(4). 
Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 12 


5)(a). 
Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 12(5 

3 

) 


Ха 
)(b). 
)(с). 


3 

4 ( 

5 Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 12 
6 ( (d). As 


Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 12(5 

. to Pt 5 see regs 21-21B; and PARA 408. 

7 Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 12(5)(e). As 
to Pt 8 see reg 30; and note 1. 

8 Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 12(5)(f). 

9 Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 12(5)(g). 

10 Ie any direction given under the Compensation (Claims Management Services) 
Regulations 2006, SI 2006/3322, reg 27 (see PARA 409). 

11 Је any direction given under the Compensation (Claims Management Services) 
Regulations 2006, SI 2006/3322, reg 28(2) (see PARA 410). 

12 See the Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, 
reg 12(5)(h). 

13 Ie any direction under the Compensation (Claims Management Services) Regulations 2006, 
SI 2006/3322, reg 29(1) or reg 29(3) (see PARA 410), 


14 See the Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, 
reg 12(5)(1). 


408. Indemnity insurance. Certain authorised persons who provide regulated 
claims management services! must take out and maintain professional indemnity 
insurance from an insurance undertaking? authorised to transact professional 
indemnity insurance in: 

(1) а Zone A country’; 

(2) the Channel Islands, Gibraltar, Bermuda or the Isle of Man‘. 

The contract of professional indemnity insurance must provide cover where 
an authorised person or an employee? represents a client in the course of 
providing or purporting to provide regulated claims management services and 
may be liable for their actions. The minimum level of indemnity must be 
£250,000 for a single claim and £500,000 for an aggregated claim, and where 
the contract includes an excess, this must not be greater than £10,000 per claim". 
It must also contain cover in respect of legal defence costs and provide for 
continuous cover for all claims first made against the insured during the period 
of insurance or made against the insured during or after the period of insurance 
and arising from claims first notified to the insurer during the period of 
insurance?. 


1 Te authorised persons who provide regulated claims management services within the meaning of 
the Compensation (Regulated Claims Management Services) Regulations 2006, SI 2006/3322, 
reg 4(2)(е). An authorised person who provides regulated claims management services in 
relation to claims prescribed by art 4(3)(a) must take out and maintain professional indemnity 
insurance, in accordance with Pt 5 (regs 21-21B): art 21A(2) (added by SI 2008/1441). 

2 For this purpose ‘insurance undertaking’ means an undertaking, whether or not an insurer, 
which carries on insurance business which is the business of effecting or carrying out contracts 
of insurance: Compensation (Regulated Claims Management Services) Regulations 2006, 
$1 2006/3322, reg 21 (substituted by SI 2008/1441). 

3 For this purpose ‘Zone А country’ means any EEA state, a country which is a full member of the 
Organisation for Economic Co-operation and Development or a country which is contained on 
a list published by the International Monetary Fund as being a country which has concluded 
special lending arrangements with the International Monetary Fund associated with the 
International Monetary Fund's General Arrangements to Borrow, except any country which is 
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contained on a list published by the Regulator as being a country which has rescheduled its 
external sovereign debt: Compensation (Regulated Claims Management Services) 
Regulations 2006, SI 2006/3322, reg 21 (substituted by SI 2008/1441). 

4 Compensation (Regulated Claims Management Services) Regulations 2006, SI 2006/3322, 
reg 21A(3) (added by SI 2008/1441). 

5 For these purposes ‘employee’ means an individual who is employed or appointed by an 
authorised person in connection with that person's business, whether under a contract of service 
or for services or otherwise; or whose services, under an arrangement between the authorised 
person and a third party, are placed at the disposal and under the control of the authorised 
person: Compensation (Regulated Claims Management Services) Regulations 2006, 
SI 2006/3322, reg 21 (substituted by SI 2008/1441). 

6 Compensation (Regulated Claims Management Services) Regulations 2006, SI 2006/3322, 
reg 21B(1)(b) (added by SI 2008/1441). 

7 Compensation (Regulated Claims Management Services) Regulations 2006, SI 2006/3322, 
reg 21B(1)(a), (2), (3) (added by SI 2008/1441). 

8 Compensation (Regulated Claims Management Services) Regulations 2006, SI 2006/3322, 
reg 21B(1)(a), (4), (5) (added by SI 2008/1441). 


409. Rules and code of practice. The Regulator must prescribe, in writing, 
rules for the professional conduct of authorised persons’. The rules may make 
provision that applies generally, or only in specified cases, or circumstances; may 
make different provision for different cases or circumstances; and may include 
transitional, incidental or consequential provisions’. 

In particular, the rules may make provision regarding: 

(1) the giving of notice to clients by an authorised person whose 
authorisation has been suspended or cancelled, or varied in such a way 
that the authorised person can no longer provide a regulated claims 
management service to one or more clients?; 

(2) the accounting practices to be adopted by authorised persons who hold 
clients’ money*; and 

(3) the establishment and operation by authorised persons of schemes for 
the reception, investigation and rectification of complaints about their 
professional services?. 

The Regulator may issue, by written instrument, a code of practice for the 
professional conduct of authorised persons or a specified class or group of 
authorised personsó. A code of practice may make provision that applies 
generally, or only in specified cases or circumstances; may make different 
provision for different cases or circumstances; and may include transitional, 
incidental or consequential provisions’. 

The Regulator may amend or revoke rules or a code of ргасисез. 

The Regulator may direct an authorised person who has failed to comply with 
the rules or a code of practice to make redress, in a specified way or form, to a 
person aggrieved by that failure?. The forms of redress may include, but are not 
limited to, an apology, the re-doing, without charge to the aggrieved person, of 
work improperly done or, in a case in which the failure consists of the charging 
of an unjustifiable fee!?, the refund of all or part of the fee!!. 


1 Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 22(1). 
Before prescribing such rules, the Regulator must consult such persons as appear to him to 
represent the views of persons engaged in the provision of regulated claims management 
services, and such other organisations, as he considers appropriate: reg 22(2). The Regulator 
must not prescribe such rules unless the Secretary of State has approved a draft of the rules: 
reg 22(4). However reg 22(4) has no effect while the Secretary of State is exercising the functions 
of the Regulator: reg 22(5). The Regulator must publish the approved rules on his website and 
in printed form: reg 22(6). Rules prescribed under reg 22(1) have effect only from the date on 
which they are published: reg 22(7). The Regulator may make a reasonable charge for supplying 
a printed copy of rules or a code of practice, or an instrument amending or revoking rules or a 
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code of practice: reg 26. The Conduct of Authorised Persons Rules 2013 came into force on 
8 July 2013. See also the Complaints Handling Rules 2006 which came into force on 6 April 
2007. 
Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 22(3). 
Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 23(a). 
Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 23(b). 
Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 23(c). 
Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 24(1). 
Before issuing such a code, the Regulator must consult such persons as appear to him to 
represent the views of persons engaged in the provision of regulated claims management 
services, and such other organisations, as he considers appropriate: reg 24(3). The Regulator 
must not issue a code of practice unless the Secretary of State has approved a draft of the code: 
reg 24(4). However this has no effect while the Secretary of State is exercising the functions of 
the Regulator: reg 24(5). The Regulator must publish an approved code of practice on his 
website and in printed form: reg 24(6). A code of practice issued under reg 24(1) has effect only 
from the date on which it is published on the Regulator's website: reg 24(7). 
7 Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 24(2). 
Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 25(1). The 
procedure for amending or revoking rules or a code of practice is the same as the procedure for 
prescribing rules or issuing such a code: reg 25(2). Such an amendment or revocation may 
include transitional, incidental or consequential provisions: reg 25(3). An amendment or 
revocation of rules or a code of practice has effect only from the date on which the text of the 
amendment or revocation is published: reg 25(4). If the Regulator amends rules or a code of 
practice, the Regulator must, as soon as reasonably practicable, publish, in the ways set out in 
reg 22(6) or reg 24(6), as the case requires, the text of the rules or code as amended: reg 25(5). 
9 Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 27(1). 
Before giving such a direction, the Regulator must: 
(1) notify the authorised person of the proposed direction, and the reasons for giving it 
(reg 27(4)(a)); 
(2) give the authorised person a reasonable opportunity to make submissions in relation to 
the proposed direction (reg 27(4)(b)); and 
(3) take any such submission into account in deciding whether to give the direction 
(reg 27(4)(c)). 
10 Such a fee is unjustifiable if it should not have been charged: Compensation (Claims 
Management Services) Regulations 2006, SI 2006/3322, reg 27(3). 
11 Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 27(2). 
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410. Review by Regulator of complaint handling. If a client of an authorised 
person is dissatisfied with the handling by the authorised person of a complaint 
by the client, or an authorised person and a client cannot agree on how to 
resolve a complaint by the client that the authorised person has failed to comply 
with the rules or a code of practice, either the client or the authorised person 
may ask the Regulator to review the authorised person's handling of the 
complaint!. 

Where the Regulator is satisfied that a complaint against an authorised person 
is well founded or the authorised person should alter its claims management 
procedures, the Regulator may give the authorised person a direction about the 
further handling of the complaint. The Regulator may also give the authorised 
person a direction about the future handling of complaints or about any other 
aspect of the authorised person's business that relates to the provision of claims 
management services). However, before giving such a direction the Regulator 
must notify the authorised person of any direction that the Regulator proposes to 
give, and the reasons for giving it, give the authorised person a reasonable 
opportunity to make submissions in relation to the proposed direction and take 
any such submission into account in deciding whether to give the direction’. 


1 Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 28(1). For 
the purpose of such a review, the Regulator may direct the authorised person in writing to give 
the Regulator information or documents (being information or documents concerning either the 
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handling of the complaint, or the conduct of the matter out of which the complaint arose) to the 
Regulator, and the authorised person must give the information or documents to the Regulator 
without delay: reg 28(2). 

2 Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 29(1), (2). 

3 Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg ЗОВЕ 

4 Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 29(4). 


411. Regulator investigation of unprofessional conduct. If a person 
complains to the Regulator about the professional conduct of an authorised 
person, the Regulator may investigate the complaint!. The Regulator may also 
investigate the professional conduct of an authorised person if the Regulator is 
satisfied, otherwise than as a result of a complaint, that there are reasonable 
grounds to suspect that the authorised person has failed to comply with a 
condition of authorisation and the alleged or suspected breach is serious enough 
to justify investigation?. 

In making the decision whether or not to investigate, the Regulator must take 
into account: 

(1) the source of any allegation made against the authorised person and 

whether the allegation is credible?; DN 

(2) if the grounds for the suspicion are not an allegation or allegations 
against the person, what those grounds are and the credibility of their 
source’; 

(3) whether the person also engages in another business activity and, if so, 
what that activity is and its relationship to the business of the provision 
of claims management services’; 

(4) whether there have been other credible allegations against, or suspicions 
about, the person of failure to comply with a condition of 
authorisation®; 

(5) anything in the Regulator’s records about the person that is relevant to 
the person’s conduct as an authorised person, including, in particular, 
the person’s application to become an authorised person, any statements 
by the person to the effect that he has complied with conditions of the 
authorisation’, any audit and inspection reports held by the Regulator 
and any previous allegations against, or suspicions about, the person 
that the Regulator reasonably considers to have been well founded, even 
if no action was taken against the person’; 

(6) any report in the media’; 

(7) апу advertising by the person!?; and 

(8) any other publicly available information about the person! !. 

For the purpose of making a decision whether ог not to investigate? the 
Regulator may require!? an authorised person to give the Regulator relevant 
information or documents and in making the decision whether or not to 
investigate the Regulator must take into account any information or documents 
so provided!^. The Regulator may apply to a judicial officer for a search warrant 
to authorise a search of premises if the Regulator is satisfied, on the basis of 
information available to the Regulator as a result of the request for such 
information or documents", that an authorised person has failed to comply with 
a condition of authorisation, and information or documents relevant, and of 
substantial value, to the investigation of the apparent failure are likely to be 
found at the premises!6. 


1 Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 35(1). 
2 Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 35(2). 
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3 Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 35(3)(a). 
4 Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 35(3)(b). 
S Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 35(3)(c). 
6 Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 35(3)(d). 
7 


le statements under the Compensation (Claims Management Services) Regulations 2006, 
SI 2006/3322, reg 12(5)(f) (see PARA 407). 


8 Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 35(3)(e). 
9 Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 35(3)(f). 
10 Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 35(3)(g). 
11 Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 35(3)(h). 


12 le for the purpose of making a decision under the Compensation (Claims Management Services) 
Regulations 2006, SI 2006/3322, reg 35. 


13 The requirement must be by notice in writing: Compensation (Claims Management Services) 
Regulations 2006, SI 2006/3322, reg 36(2). Such a notice must specify or describe the 
information or documents to be given to the Regulator and must specify the place at which, and 
the period within which, the information or documents are to be given to the Regulator and may 
specify the form in which the information or a document is to be given: reg 36(3). If such a 
notice specifies that information or a document is to be given in a particular form, it has not 
been complied with until the information or document is given in that form: reg 36(4). The 
period specified must be a period that is, in all the circumstances, reasonable: reg 36(5). The 
Regulator may allow more time for the information or documents to be provided if the person 
required to give the information or documents so requests in writing and the Regulator is 
satisfied that, in the circumstances, it is reasonable to allow the extra time: reg 36(6). Nothing in 
reg 36 authorises a search of any premises: reg 36(7). As to search warrants see reg 37; and PARA 
412. 


14 See the Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, 
regs 35(3)(1), 36(1). а 

15 Ie information or documents under the Compensation (Claims Management Services) 
Regulations 2006, SI 2006/3322, reg 36. 

16 Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 37(1). 


412. Application for a search warrant. On an application by the Regulator a 
judge of the High Court, Circuit judge or justice of the peace may issue a 
warrant authorising the Regulator to enter and search premises on which a 
person conducts or is alleged to conduct regulated claims management business, 
for the purposes of investigating whether an offence has been committed’. 

The Regulator may also apply to a judicial officer for a search warrant to 
authorise a search of premises if the Regulator is satisfied, on the basis of 
information available to the Regulator as a result of a request for information or 
documents? that an authorised person has failed to comply with a condition of 
authorisation and information or documents relevant, and of substantial value, 
to the investigation of the apparent failure are likely to be found at the premises?. 

The Regulator may apply to a judicial officer for a search warrant to 
authorise a search of premises if there is reason to believe that an authorised 
person has failed to comply with a condition of authorisation and information or 
documents relevant, and of substantial value, to the investigation of the apparent 
failure are likely to be found at the premises and either: 

(1) the Regulator has required the authorised person to give the Regulator 
the information or documents^ and the authorised person has not done 
so within the period permitted by the requirement; or 

(2) there is reason to believe that if the Regulator required the authorised 
person to give the information or documents, documents relevant to 
the investigation of the apparent failure would be removed, tampered 
with or destroyed". 

A judicial officer must not issue a search warrant to investigate professional 

conduct? unless he is satisfied that the warrant is for the purpose of investigating 
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a complaint about the activities of an authorised person or assessing compliance 
with a condition or conditions of an authorisation’. 


1 


Compensation Act 2006 s 8(5)(a) (renumbered by the Legal Services Act 2007 Sch 19 paras 1, 
6(1), (2)(a)). The Regulator may take copies of written or electronic records found on such a 
search and for that purpose he may take possession of any written or electronic records found 
on the search: Compensation Act 2006 s 8(5)(b), (6) (5 8(5)(b) added by the Legal Services 
Act 2007 Sch 19 paras 1, 6(1), (2)(b)). The Secretary of State must make regulations specifying 
matters of which a judge or justice of the peace must be satisfied, or to which he must have 
regard, before issuing a warrant under the Compensation Act 2006 s 8(5), and regulating the 
exercise of a power under or by virtue of s 8(4) or (5), whether by restricting the circumstances 
in which a power may be exercised, by specifying conditions to be complied with in the exercise 
of a power, or otherwise: s 8(8). As from a day to be appointed the Secretary of State may not 
make regulations under s 8(8) unless they are made in accordance with a recommendation made 
by the Legal Services Board or the Secretary of State has consulted the Legal Services Board 
about the making of the regulations: s 8(9) (prospectively added by the Legal Services Act 2007 
Sch 19 paras 1, 6(1), (3). However the Compensation (Claims Management Services) 
Regulations 2006, SI 2006/3322, have already been made. As to the Legal Services Board see 
PARA 203 et seq. 

À person commits an offence if without reasonable excuse he obstructs the Regulator in the 
exercise of a power under the Compensation Act 2006 s 8(4)-(6), or by virtue of Schedule 
para 14, and is liable on summary conviction to a fine not exceedifig level 5 оп the standard 
scale: s 10. As to the standard scale see SENTENCING AND DISPOSITION ОР OFFENDERS vol 92 
(2010) PARA 142. 

For the purposes of s 8(8), the matters of which a judicial officer must be satisfied when 
considering an application under s 8(5) are that there is reason to believe that information or 
documents relevant, and of substantial value, to the investigation of an alleged or suspected 
contravention of s 4(1) are likely to be found at the premises concerned and the following apply 
in the particular case: 

(1) there is reason to believe that if the Regulator were to require, under the Compensation 
(Claims Management Services) Regulations 2006, SI 2006/3322, reg 33, to be given the 
information or documents, the information or documents would be removed, tampered 
with or destroyed (reg 34(1), (2)); 

(2) the person has been required to give information or documents to the Regulator under 
reg 33, and has not done so within the period permitted by the requirement 
(reg 34(1), (3)); 

(3) there is reason to believe, on the basis of information or documents provided to the 
Regulator in answer to a requirement under reg 33, that further investigation is justified 
of the alleged or suspected contravention in relation to which the requirement was 
made, there are further documents relevant to the investigation and if the Regulator 
were to require, under reg 33, to be given the further documents, they would be 
removed, tampered with or destroyed (reg 34(1), (5)). 

An application for a search warrant in relation to which head (2) above applies must set out 
the steps taken to require the person to provide information or documents under reg 33, and the 
person's response, if any (reg 34(4)). 
le as a result of a request for information or documents under the Compensation (Claims 
Management Services) Regulations 2006, SI 2006/3322, reg 36 (see PARA 411). 


Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 37(1). 
Ie information or documents under the Compensation (Claims Management Services) 


Regulations 2006, SI 2006/3322, reg 36 (see PARA 411). 


Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 37(2), (3). 
An application for a search warrant in relation to which reg 37(3) applies must set out the steps 
taken to require the person to provide information or documents under reg 36, and the person's 
response, if any: reg 37(4). 


Ie information or documents under the Compensation (Claims Management Services) 
Regulations 2006, SI 2006/3322, reg 36 (see PARA 411). 


Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 37(2), (5). 


le a search warrant issued under the Compensation (Claims Management Services) 
Regulations 2006, SI 2006/3322, reg 37. 


Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 37(6). 
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413. Search warrants generally. A judicial officer may, on application by the 
Regulator!, issue a warrant? authorising an officer of the Regulator to enter and 
search premises?. An application for a warrant must state that no judicial officer 
has refused to issue a warrant based on another application that is in substance 
the same^ and a judicial officer must not issue a warrant in response to an 
application unless he is satisfied that no judicial officer has refused to issue a 
warrant based on another application that is in substance the затез. 

Any officer of the Regulator who is authorised to execute search warrants 
may execute a warrant to enter and search premises. Entry and search under a 
warrant must be within three months from the date of its issue and must be at a 
reasonable hour”. A warrant authorises a search of premises only to the extent 
required for the purpose for which the warrant was issued and for entry on only 
one occasion?, 

If the occupier of premises which are to be entered and searched is present 
when an officer of the Regulator seeks to execute a warrant to enter and search 
them, the officer must identify himself to the occupier and show the occupier 
documentary evidence that he is an officer of the Regulator, show the warrant to 
the occupier and give the occupier a copy of it?. 

The officer of the Regulator who executes a warrant may take a copy of any 
record for which the warrant authorises a search and may require any 
information that is stored in electronic form, and is accessible from the premises, 
to be produced in a form in which it can be copied and in which it is visible and 
legible, or from which it can be produced in a visible and legible form, if he has 
reasonable grounds for believing that it is a record for which the warrant 
authorises a search!?. 


1 If the Regulator applies for a warrant (whether the application is made under the Compensation 
(Claims Management Services) Regulations 2006, SI 2006/3322, Pt 9 (regs 31-45) or under the 
Compensation Act 2006 s 8(5) (see PARA 412)) he must: 

(1) state in the application the ground on which he makes the application and whether the 
application 15 made under the Compensation (Claims Management Services) 
Regulations 2006, SI 2006/3322, Pt 9 or under the Compensation Act 2006 s 8(5) 
(Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, 
reg 39(2)(a)); and 

(2) specify in the application each set of premises which it is desired to enter and search 
and, so far as is practicable, the material to be sought (reg 39(2)(b)). 

An application is to be made ex parte and supported by an information in writing: reg 39(3). 
When applying for a warrant, the Regulator must have regard as far as possible to the relevant 
provisions of any code issued under the Police and Criminal Evidence Act 1984 s 66 in relation 
to searches of premises: Compensation (Claims Management Services) Regulations 2006, 
SI 2006/3322, reg 39(4). 

2 А warrant: 

(1) must set out the name of the officer of the Regulator who applied for it and the date on 
which it was issued (Compensation (Claims Management Services) Regulations 2006, 
SI 2006/3322, reg 41(1)(а)); 

(2) must specify each set of premises to be searched (reg 41(1)(b)); 

(3) must specify, so far as is practicable, the material sought (reg 41(1)(c)); and 

(4) must state that it was issued under the Compensation Act 2006 s 8(5) (see PARA 412) or 
the Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, 
reg 40, as the case may be (reg 41(1)(d)). 

The appropriate number of copies of the warrant must be made which, in the case of a 
warrant that specifies only one set of premises, is two and, in the case of a warrant that specifies 
two or more sets of premises, is one more than the number of sets of premises specified: 
reg 41(2), (3). The copies must be clearly certified as copies: reg 41(4). 

3 Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 40(1). Such 
a warrant may be issued if the judicial officer is satisfied: 

(1) that a ground specified in reg 34 (see PARA 412) or reg 37 (see PARA 412), as the case 
requires, for application for the issue of a warrant has been made out (reg 40(1)(a)); 
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(2) that the material to be sought does not consist of or include items subject to legal 
privilege, excluded material or special procedure material (reg 40(1)(b)) and 

(3) that at least one of the conditions set out below applies in relation to each set of 
premises (reg 40(1)(с)). 

The conditions referred to in head (2) above are: 

(a) that it is not practicable to communicate with any person entitled to grant entry to the 
premises (reg 40(2)(a)); 

(b) that it is practicable to communicate with a person entitled to grant entry to the 
premises, but it is not practicable to communicate with any person entitled to grant 
access to the material (reg 40(2)(b)); 

(c) that entry to the premises will not be granted unless a warrant is produced 
(reg 40(2)(c)); та | 

(d) that the purpose of a search may be frustrated or seriously prejudiced unless an officer 
of the Regulator arriving at the premises can secure immediate entry to them 
(reg 40(2)(d)). 

A judicial officer may, on application by the Regulator, authorise an officer of the Regulator 
to take possession of any written or electronic records for which a search has been authorised 
under reg 40(1) if the officer has reasonable grounds for believing that: 

(i) those records have been obtained in consequence of, or are evidence in relation to a 
contravention of the Compensation Act 2006 s 4(1) (see PARA 394) or non-compliance 
with a condition of authorisation (Compensation (Claims Management Services) 
Regulations 2006, 51 2006/3322, reg 40(4), (5)(a) (added bys$I 2008/1441)); 

(ii) it is necessary to take copies of those records (Claims Management Services) 
Regulations 2006, SI 2006/3322, reg 40(4), (5)(b) (as so added)); 

(iii) it is necessary to take possession of those records to take copies of them 
(reg 40(4), (5)(с) (as so added)). 

Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 39(1). 
Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 40(3). 
Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 42(1). 
When executing a warrant, an officer of the Regulator must have regard as far as possible to the 
relevant provisions of any code issued under the Police and Criminal Evidence Act 1984 s 66 
(see POLICE AND INVESTIGATORY POWERS vol 84A (2013) PARA 433) in relation to searches of 
premises: reg 42(6). 

Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 42(2), (3). 
Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 42(4), (5). 
The officer of the Regulator who executes a warrant must make an endorsement on it stating 
whether any of the material sought was found, whether anything was copied, whether 
possession has been taken of any written or electronic records and whether possession was taken 
of any written or electronic records additional to those sought: reg 42(10) (amended by 
SI 2008/1441). In the case of a warrant that authorises entry to and search of two or more sets 
of premises, the officer of the Regulator who executes the warrant must make a separate 
endorsement in accordance with the Compensation (Claims Management Services) 
Regulations 2006, SI 2006/3322, reg 42(10) for each set of premises entered and searched and 
must specify in each endorsement the premises to which it relates: reg 42(11). 

Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 42(7). If the 
occupier of such premises is not present when an officer of the Regulator seeks to execute a 
warrant, but a person who appears to the officer to be in charge of the premises is present, 
reg 42(7) has effect as if each reference to the occupier were a reference to that other person: 
reg 42(8). If there is no person present at the premises who appears to the officer of the 
Regulator to be in charge of them, the officer must leave a copy of the warrant in a prominent 
place on the premises: reg 42(9). 

Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 43(1), (2). 
However, nothing in reg 43 authorises an officer of the Regulator to take a copy of anything 
that the officer has reasonable grounds for believing to be an item subject to legal privilege, 
excluded material or special procedure material: reg 43(3). Where an officer has taken 
possession of electronic records pursuant to reg 40(4) that officer may produce records from it 
in a form that can be copied and is visible and legible, if that officer has reasonable grounds for 
believing that those records are records for which the warrant authorises a search: reg 43(2A) 
(added by SI 2008/1441). If (1) an officer of the Regulator copies a record for which a warrant 
authorises a search; and (2) a person shows himself to be the occupier of premises on which the 
record was found or to have had custody or control of it; and (3) the person asks the officer to 
give him a record of what was copied, the officer must do so within a reasonable time: 
Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 44. Where 
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an officer of the Regulator takes possession of any written or electronic records pursuant to 
reg 40(4) that officer must provide a list of those records to a person within the meaning of 
reg 44(b) (see head (2) above) within a reasonable time, take copies of those records as soon as 
possible and return those records to a person within the meaning of reg 44(b) once they have 
been copied: reg 44A (added by SI 2008/1441). A copy made of a record for which a search was 
authorised by a warrant may be retained for as long as is necessary in all the circumstances: 
Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 45(1). 
Without prejudice to the generality of reg 45(1), a copy made for the purposes of an 
investigation may be retained for use as evidence: (a) if the investigation is in relation to an 
offence, at a trial for the offence; and (b) if the investigation is in relation to an alleged or 
suspected failure to comply with a condition of authorisation, before the Tribunal in 
proceedings in relation to the failure: reg 45(2). As to the Tribunal see PARA 416. 


414. Cancellation, suspension and variation of authorisations. If, after 
investigation of an alleged or suspected failure by an authorised person to 
comply with a condition of authorisation, the Regulator is satisfied that the 
person has failed to comply with the condition, and cancellation, suspension or 
variation of the person's authorisation is appropriate!, the Regulator may cancel 
the authorisation, or suspend it for a period or vary the authorisation by limiting 
the classes of claims management services that the person may undertake or 
provide, or otherwise varying the conditions of the authorisation (including by 
imposing an additional condition). 
Before cancelling, suspending or varying an authorised person's authorisation, 
the Regulator must give written notice to the authorised person: 
(1) stating that the Regulator proposes to cancel, suspend or vary the 
authorisation, as the case may Без; 
(2) in the case of suspension or variation, setting out the terms of the 
proposed suspension or уапапоп“; 
(3) setting out the reasons for the Regulator's decision, and a summary of 
the evidence on which the Regulator relies?; 
(4) inviting the person to make a written submission in relation to the 
proposed cancellation, suspension or variation$; and 
(5) specifying a reasonable period within which the person must do so". 
Before cancelling, suspending or varying the authorisation, the Regulator 
must take into account any submission made by the authorised person within the 
period allowed (or any further period allowed by the Regulator)’. 


1 The cancellation of, or the proposed suspension or variation of, the person's authorisation is 
appropriate for this purpose only if the nature and seriousness of the person's failure to comply 
with the condition is such that, to protect the public, it is necessary to cancel the authorisation, 
suspend it for the proposed period or vary it in the proposed way, as the case may be: 


со ^4 ON сл > ооо 
Ф 
© 
= 
© 
[1] 
S 
n 
> 
с. 
5 
5 
О 
= 
H 
[72] 
> 
= 
> 
99 
[1] 
8 
о 
5 
ct 
[72] 
Фф 
~ 
= 
о 
о 
un 


Compensation (Claims Management Services) Regulations 2006, SI 2006/3322, reg 46(5). If the 
Regulator decides to cancel, suspend or vary an authorised person's authorisation, the Regulator 
must give written notice to the authorised person of the cancellation, suspension or variation: 
reg 47(1). The notice must specify a day as its earliest day of effect: reg 47(2). The notice may be 
served by post, but if so must be served by a method that provides a record of its delivery: 
reg 47(3). The cancellation, suspension or variation has effect froin the later of the day specified 
in it as its earliest day of effect; and either, if it is sent by electronic communication, the day it is 
taken to have been received under reg 5(2) (see PARA 405) or, if it is sent or served in any other 
way, the day it is actually received by the authorised person: reg 47(4). 
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415. Enforcement. The Regulator may apply to the court! for an injunction 
restraining a person from providing regulated claims management services if he is 
not an authorised person, an exempt person?, or the subject of a waiver?. The 
Regulator may investigate whether an offence has been committed", and institute 
criminal proceedings in respect of an оНепсе?. 


1 


2 
3 


5 


Ie the High Court or the county court: Compensation Act 2006 s 8(2) (amended by the Crime 

and Courts Act 2013 s 17(5), Sch 9 Pt 3 para 52(1)(b), (2)). 

As to the meaning of ‘exempt person’ see РАКА 394 note 3. 

Compensation Act 2006 s 8(1). The waiver referred to in the text is a waiver in accordance with 

regulations under s 9 (see PARA 404). 

For the purpose of investigating whether an offence has been committed the Regulator may 

require the provision of information or documents: Compensation Act 2006 s 8(4). For the 

purposes of s 8(4)-(6) a reference to the Regulator includes a reference to a person authorised by 

him in writing: s 8(7). Before requiring a person to provide information or documents for the 

purpose of investigating whether a person has contravened s 4(1) (see PARA 394) the Regulator 

must consider whether investigation is justified: Compensation (Claims Management Services) 

Regulations 2006, SI 2006/3322, reg 32(1). If an allegation of such a contravention has been 

made, the Regulator must consider whether the allegation is on its face credible and, taken with 

any information offered by the complainant in support of it, is sufficiently detailed and specific 

for an investigation to be practicable: reg 32(2). In all cases thieRegulator must take into 

account: . 

(1) if the person alleged or suspected to have contravened the Compensation Act 2006 
s 4(1) has applied for an authorisation under s 5(1)(a) (see PARA 403), or has sought 
exemption under s 6 (see PARA 394), the application or request, its result and anything 
else in the Regulator's records about it (Compensation (Claims Management Services) 
Regulations 2006, SI 2006/3322, reg 32(3)(a)); and 
(2) anything else in the Regulator's records that is relevant (for example, anything that 

tends to establish a pattern of allegations against, or apparent contraventions by, the 
person) (reg 32(3)(b)). 

For the purposes of head (1) above the Regulator may consider material in, or the result of, 
an application or a request for exemption even if the application was for authorisation to 
provide, or the exemption was sought in relation to, another kind of regulated claims 
management service than that in relation to which the contravention is alleged or suspected to 
have occurred: reg 32(4). 

The Regulator may require a person to give the Regulator information or documents for the 
purpose of investigating an alleged or suspected contravention of the Compensation Act 2006 
s 4(1) if the person is the person alleged to have, or suspected of having, contravened s 4(1) or 
is otherwise likely to be able to provide information relevant to the investigation of the alleged 
or suspected contravention: Compensation (Claims Management Services) Regulations 2006, 
SI 2006/3322, reg 33(1). Such a requirement must be by notice in writing: reg 33(2). Such a 
notice must specify or describe the information or documents that are to be given to the 
Regulator, the place at which, and the period within which, the information or documents are to 
be given to the Regulator and may specify the form in which the information or a document is 
to be given: reg 33(3). If such a notice specifies that information or a document is to be given in 
a particular form, the notice has not been complied with until the information or document is 
given in that form: reg 33(4). The period specified must be a period that is, in all the 
circumstances, reasonable: reg 33(5). The Regulator may allow more time for the giving of the 
information or documents if the person required to give the information or documents so 
requests in writing and the Regulator is satisfied that, because of exceptional circumstances, it is 
reasonable to allow the extra time: reg 33(6). Nothing in reg 33 authorises a search of any 
premises: reg 33(7). 

Compensation Act 2006 s 8(3). 


416.  First-tier Tribunal (Claims Management Services). A person may appeal 
to the First-tier Tribunal (Claims Management Services) (‘the Tribunal)! if the 
Regulator?: 


(1) refuses the person's application for authorisation?; 
(2) grants the person authorisation on terms or subject to conditions‘; 
(3) imposes conditions on the person's authorisation?; 
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(4) suspends the person's authorisation$; 

(5) cancels the person's authorisation’; or 

(6) imposes a penalty on the person. 

The Regulator may refer to the Tribunal, with or without findings of fact or 
recommendations, a complaint about the professional conduct of an authorised 
person, or the question whether an authorised person has complied with a rule of 
professional conduct’. On a reference or appeal the Tribunal: 


(a) may take any decision on an application for authorisation that the 
Regulator could have taken!?; 

(b) may impose or remove conditions on a person's authorisation!!; 

(c) тау suspend a person's authorisation??; 

(d) тау cancel a person's authorisation"; 

(e) may require a person to pay a penalty (which may be of a different 
amount from that of any penalty imposed by the Regulator)!^; 

(f) | may vary any date by which a penalty, or any part of a penalty, is 
required to be раі4!°; 

(g) may remit a matter to the Regulator!6; 

(h) may not award costs". 

In the case of appeals under heads (1) to (6) above, Tribunal Procedure Rules 


must: 
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(i) include provision for the suspension of decisions of the Regulator while 
an appeal could be brought or is pending; 

(ii) include provision about the making of interim orders; 

(iii) enable the Tribunal to suspend or further suspend (wholly or partly) the 
effect of a decision of the Regulator; 

(iv) permit the Regulator to apply for the termination of the suspension of a 
decision made by the Regulator!*. 


The Claims Management Services Tribunal was abolished and its functions transferred to the 
First-tier Tribunal (see COURTS AND TRIBUNALS vol 24 (2010) PARA 874 et seq): see the Transfer 
of Tribunal Functions Order 2010, SI 2010/22; and COURTS AND TRIBUNALS vol 24 (2010) 
PARA 866. 

Compensation Act 2006 s 13( 
Compensation Act 2006 s 13( 
Compensation Act 2006 s 13( 
Compensation Ас! 2006 s 13( 
Compensation Act 2006 s 13( 


amended by SI 2010/22). 


1 
1 
1 
1 
1 


Compensation Act 2006 $ 13(1 ~ jetted by the Financial Services (Banking Reform) Act 2013 
s 139(8)(a)). A person who is appealing to the Tribunal against a decision to impose a penalty 
may appeal against the imposition of the penalty, the amount of the penalty or any date by 
which the penalty, or any part of it, is required to be paid: Compensation Act 2006 s 13(1A) 
(added by the Financial Services (Banking Reform) Act 2013 s 139(8)(b)). 

Compensation Act 2006 s 13(2). 
Compensation Act 2006 s 13(3) 
Compensation Act 2006 s 13(3 
Compensation Act 2006 s 13(3) 
Compensation Act 2006 s 13(3) 
Compensation Act 2006 s 13 
Act 2013 s 139(8)(c)). 
Compensation Act 2006 s 13(3)(db) (added by the Financial Services (Banking Reform) 
Act 2013 s 139(8)(c)). А 

Compensation Act 2006 s 13(3)(e). 

Compensation Act 2006 s 13(3)(f). 

Compensation Act 2006 s 13(3A) (added by SI 2010/22). 


(a) 
)(b) 
(c). 
(d) 
(3) 


(da) (added by the Financial Services (Banking Reform) 
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(ii) Commissioners for Oaths 


417. Commissioners for oaths. А commissioner for oaths can administer 
oaths or take affidavits!. 

‘Commissioner for oaths’ includes an authorised person? in relation to the 
administration of oaths? and that person may use the title ‘commissioner for 
oaths’. 


1 See the Commissioner for Oaths Act 1889 s 1(2); and CIVIL PROCEDURE vol 11 (2009) РАКА 
1026. As to the administration of oaths and affidavits see CIVIL PROCEDURE vol 11 (2009) PARAS 
1021, 1023. 

As to the meaning of ‘authorised person’ see PARA 356. 

As to the meaning of ‘administration of oaths’ see PARA 352 note 7. 

Legal Services Act 2007 s 183(1), (2). However, a relevant authorised person may not carry on 
the administration of oaths in any proceedings in which that person represents any of the parties 
or is interested: s 183(3). A relevant authorised person before whom an oath or affidavit is taken 
or made must state in the jurat or attestation at which place and on what date the oath or 
affidavit is taken or made: s 183(4). The administration of oaths is a reserved legal activity for 
the purposes of the Legal Services Act 2007: see s 12; and PARA 352. As to when a person is 
exempt for the purposes of the administration of oaths see Sch 3 para 6; and PARA 363. As to 
bodies which are approved regulators in relation to the administratiómef oaths see PARA 228. As 
to the meaning of ‘approved regulator’ see PARA 227. . 
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(iii) Patent Agents and Patent Attorneys 


418. Patent agents and patent attorneys. There is a register of persons 
(‘registered patent attorneys’) who act as agent for others for the purpose of 
applying for or obtaining patents!. This register is kept by the Chartered Institute 
of Patent Attorneys?. 

The Chartered Institute of Patent Attorneys is an approved regulator in 
relation to certain reserved legal activities?. Those activities are the exercise of a 
right of audience, the conduct of litigation, reserved instrument activities and the 
administration of oaths*. During the transitional period’: 

(1) every registered patent attorney® is deemed to be authorised by the 
Chartered Institute of Patent Attorneys to carry on reserved instrument 
activities’; 

(2) every authorised patent attorney® is deemed to be authorised by the 
Chartered Institute of Patent Attorneys to administer oaths’; and 

(3) every patent attorney body!? is deemed го be authorised by the 
Chartered Institute of Patent Attorneys to carry on certain reserved legal 
activities! ! which: 

(a) if the body is a partnership, any partner who is a registered patent 
attorney is authorised to carry on??; 

(b) if the body is a body corporate, any director who is a registered 
patent attorney is authorised to carry оп!3. 

1 See the Copyright, Designs and Patents Act 1988 s 275(1), (2); and PATENTS AND REGISTERED 
DESIGNS vol 79 (2014) PARA 617. 

2 бее the Copyright, Designs and Patents Act 1988 5 275(3); and PATENTS AND REGISTERED 
DESIGNS vol 79 (2014) PARA 617. As to the Chartered Institute of Patent Attorneys see PATENTS 
AND REGISTERED DESIGNS vol 79 (2014) PARA 617. 

3 See Ше Legal Services Act 2007 Sch 4 para 1(1); and PARA 228. As to the meaning of ‘approved 
regulator’ see PARA 227. As to the meaning of ‘reserved legal activities’ see PARA 352. 

4 Legal Services Act 2007 Sch 4 para 1(2), table. As to the meanings of ‘right of audience’, 
‘conduct of litigation’, ‘reserved instrument activities’ and ‘administration of oaths’ see 
PARA 352 notes 2-4, 7. 

5 As to the meaning of ‘transitional period’ see PARA 357 note 8. See further PARA 344. 
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‘Registered patent attorney’ has the meaning given by the Copyright, Designs and Patents 
Act 1988 s 275(2) (see PATENTS AND REGISTERED DESIGNS vol 79 (2014) PARA 613): Legal 
Services Act 2007 Sch 5 para 14(7). During the transitional period registered patent attorneys 
continue to have the rights conferred by the Patents Act 1977 s 102A(2) (repealed) and the 
Copyright, Designs and Patents Act 1988 s 292 (repealed): Legal Services Act 2007 Sch 5 
para 15(1). 

Legal Services Act 2007 Sch 5 para 14(1). The authority conferred by any of Sch 5 
para 14(1)-(3) is exercisable in accordance with and subject to the regulatory arrangements of 
the Chartered Institute of Patent Attorneys: Sch 5 para 14(6). 

*Authorised patent attorney' means a registered patent attorney who is authorised by the 
Chartered Institute of Patent Attorneys to carry on one or both of the following activities: (1) 
the exercise of a right of audience; (2) the conduct of litigation: Legal Services Act 2007 Sch 5 
para 14(7). 

Legal Services Act 2007 Sch 5 para 14(2). 

‘Patent attorney body’ means: 

(1) a partnership all the partners of which are registered patent attorneys (Legal Services 
Act 2007 Sch 5 para 14(7)); 

(2) а body corporate all the directors of which are registered patent attorneys (Sch 5 
para 14(7)); 

(3) а partnership or body corporate which satisfies the conditions prescribed under the 
Copyright, Designs and Patents Act 1988 s 279 (Legal Services Act 2007 Sch 5 
para 14(7)); or 

(4) а body corporate to which the Copyright, Designs and Patents Act 1988 s 276(4) (see 
PATENTS AND REGISTERED DESIGNS vol 79 (2014) PARA 613) applies (Legal Services 
Act 2007 Sch 5 para 14(7)); 

and, in the case of a patent attorney body to which the Copyright, Designs and Patents Act 1988 
s 276(4) applies, the reference in s 276(4)(b) to a director includes a reference to the manager 
(within the meaning of s 276(4)) of the company: Legal Services Act 2007 Sch 5 para 14(7). 
Those activities are: 

(1) the exercise of a right of audience (Legal Services Act 2007 Sch 5 para 14(5)(а)); 

(2) the conduct of litigation (Sch 5 para 14(5)(b)); 

(3) reserved instrument activities (Sch 5 para 14(5)(c)); 

(4) the administration of oaths (Sch 5 para 14(5)(d)). 

Legal Services Act 2007 Sch 5 para 14(4)(a). 
Legal Services Act 2007 Sch 5 para 14(4)(b). 


(iv) Trade Mark Agents and Trade Mark Attorneys 


419. Trade mark agents and trade mark attorneys. There is a register of 
persons (‘registered trade mark attorneys’) who act as agent for others for the 
purpose of applying for or obtaining the registration of trade marks kept by the 
Institute of Trade Mark Attorneys’. 


The Institute of Trade Mark Attorneys is an approved regulator in relation to 


certain reserved legal activities”. Those activities are the exercise of a right of 
audience, the conduct of litigation, reserved instrument activities and the 
administration of oaths?. During the transitional period*: 


(1) every registered trade mark attorney? is deemed to be authorised by the 


Institute of Trade Mark Attorneys to carry on reserved instrument 
activities®; 


(2) every authorised trade mark attorney is deemed to be authorised by the 


Institute of Trade Mark Attorneys to administer oaths’; 


(3) every trade mark attorney body? is deemed to be authorised by the 


Institute of Trade Mark Attorneys to carry on certain reserved legal 

activities! which: 

(a) if the body is a partnership, any partner who is a registered trade 
mark attorney is authorised to carry on!!; or 

(b) if the body is a body corporate, any director who is a registered 
trade mark attorney is authorised to carry on’. 


Para 420. Vol 65: Legal Professions 348 


1 See the Trade Marks Act 1994 s 83(1)-(3); and TRADE MARKS AND TRADE NAMES vol 97A 
(2013) PARAS 34, 38. 
2 бее the Legal Services Act 2007 Sch 4 рага 1(1); and PARA 228. As to the meaning of ‘approved 
regulator’ see PARA 227. As to the meaning of ‘reserved legal activities’ see PARA 352. 
3 Тева! Services Act 2007 Sch 4 para 1(2), table. As to the meanings of ‘right of audience’, 
‘conduct of litigation’, ‘reserved instrument activities’ and ‘administration of oaths’ see 
PARA 352. 
As to the meaning of ‘transitional period’ see PARA 357 note 8. See further PARA 344. 
As to the meaning of ‘registered trade mark attorney’ see the Trade Marks Act 1994 s 83(2) (see 
TRADE MARKS AND TRADE NAMES vol 97A (2013) PARA 34) (definition applied by the Legal 
Services Act 2007 Sch 5 para 16(7)). 
6 Legal Services Act 2007 Sch 5 para 16(1). 
7 ‘Authorised trade mark attorney’ means a registered trade mark attorney who is authorised by 
the Institute of Trade Mark Attorneys to carry on one or both of the following activities: (1) the 
exercise of a right of audience; (2) the conduct of litigation: Legal Services Act 2007 Sch 5 
para 16(7). 
Legal Services Act 2007 Sch 5 para 16(2). 
‘Trade mark attorney body’ means: 
(1) а partnership all the partners of which are registered trade mark attorneys (Legal 
Services Act 2007 Sch 5 para 16(7)(а)); 
(2) a body corporate all the directors of which are registered trade mark attorneys (Sch 5 
para 16(7)(b)); or { у 
(3) а partnership or body corporate which satisfies the conditions. prescribed under the 
Trade Marks Act 1994 s 85 (Legal Services Act 2007 Sch 5 para 16(7)(c)). 
10 Those activities are: 
(1) the exercise of a right of audience (Legal Services Act 2007 Sch 5 para 16(5)(a)); 
(2) the conduct of litigation (Sch 5 para 16(5)(b)); 
(3) reserved instrument activities (Sch 5 para 16(5)(c)); 
(4) the administration of oaths (Sch 5 para 16(5)(4)). 
11 Legal Services Act 2007 Sch 5 рага 16(4)(a). 
12 Legal Services Act 2007 Sch 5 para 16(4)(b). 
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(v) Immigration Advisers and Immigration Services Providers 


420. Immigration advisers and immigration services providers. It is an 
offence for a person to provide immigration advice or immigration services 
unless he is qualified to do so!. Persons authorised by the Solicitors Regulation 
Authority?, the Chartered Institute of Legal Executives? or the Bar Standards 
Board^ аге added to the list of persons so qualified’. 


1 See the Immigration and Asylum Act 1999 ss 84, 91; and IMMIGRATION AND ASYLUM vol 57 
(2012) PARA 205. As to the registration of qualified persons see IMMIGRATION AND ASYLUM 
vol 57 (2012) PARA 205. 

2 The Immigration and Asylum Act 1999 s 86A refers to the Law Society. However in practice the 
body responsible is the Solicitors Regulation Authority: see PARA 454 et seq. As from a day to be 
appointed during the transitional period every qualified solicitor, registered foreign lawyer, 
registered European lawyer who is entitled to provide such services under his home professional 
title, legal partnership and every body recognised under the Administration of Justice Act 1985 
$ 9 (see PARA 496 et seq) is deemed to be authorised to provide immigration advice and 
immigration services subject to the Authority's regulatory arrangements: see the Legal Services 
Act 2007 Sch 18 paras 21, 22. ‘Qualified lawyer’ means a person who is qualified under the 
Solicitors Act 1974 s 1 (see PARA 466): Legal Services Act 2007 Sch 18 para 21(3). As to the 
meaning of ‘registered foreign lawyer’ see the Courts and Legal Services Act 1990 s 89; and 
PARA 461. As to the meaning of ‘legal partnership’ see the Legal Services Act 2007 Sch 5 
para 7(4); and PARA 530 note 4. For the purpose of Sch 18 Pt 3 ‘transitional period’ means the 
period which: 

(1) begins with the day appointed for the coming into force of the Legal Services Act 2007 
s 13 (see PARA 349) (entitlement to carry on reserved legal activities) (Sch 18 
para 18(1)(a)); and 

(2) ends with the day appointed by the Lord Chancellor by order for this purpose (Sch 18 
para 18(1)(b)). 
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Different days may be appointed under head (1) for different purposes: Sch 18 para 18(2). 
Ап order may be made under head (1) above only on the recommendation of the Legal Services 
Board: Sch 18 para 18(3). The Legal Services Act 2007 Sch 18 paras 18, 21, 22 are to be 
brought into force by order made by the Lord Chancellor under s 211(2) as from a day to be 
appointed. At the date at which this volume states the law no such day had been appointed. As 
to the Lord Chancellor see PARA 201 note 1. 

3 As to the Chartered Institute of Legal Executives see PARA 1044 et seq. As from a day to Бе 
appointed, during the transitional period, a person authorised by the Chartered Institute of 
Legal Executives to practise as a member of the profession of legal executives and in possession 
of a valid certificate is deemed to be authorised by the Institute to provide immigration advice 
and immigration services in accordance with and subject to the regulatory arrangements of the 
Institute: see the Legal Services Act 2007 Sch 18 para 23. The Legal Services Act 2007 Sch 18 
para 23 is to be brought into force by order made by the Lord Chancellor under s 211(2) as 
from a day to be appointed. At the date at which this volume states the law no such day had 
been appointed. 

4 The Immigration and Asylum Act 1999 s 86A refers to the General Council of the Bar. However 
in practice the body responsible is the Bar Standards Board: see PARA 818. As from a day to be 
appointed, during the transitional period, every barrister, and every registered European lawyer 
registered with the Bar Standards Board, is deemed to be authorised by the Board to provide 
immigration advice and immigration services in accordance with and subject to the regulatory 
arrangements of the Board: see the Legal Services Act 2007 Sch 18 paras 19, 20. The Legal 
Services Act 2007 Sch 18 paras 19, 20 are to be brought into force by order made by the 
Lord Chancellor under s 211(2) as from a day to be appointed. At the date at which this volume 
states the law no such day had been appointed. 

5 See the Immigration and Asylum Act 1999 ss 84(2)(ba), 86A; and IMMIGRATION AND ASYLUM 
vol 57 (2012) PARA 205. 


(vi) Costs Lawyers 


421. Costs lawyers. The Association of Costs Lawyers! is an approved 
regulator in relation to certain reserved legal activities?. Those activities are the 
exercise of a right of audience, the conduct of litigation and the administration of 
oaths?. However during the transitional period*: 

(1) every authorised member of the Association of Costs Lawyers? is 
deemed to be authorised by that Association to administer oaths$; 

(2) а person ‘P’ is an exempt person in relation to the carrying on of an 
activity (the ‘relevant activity’) which is a particular reserved legal 
activity? if: 

(а) P carries on the relevant activity by virtue of an employee of P? 
(Е?) carrying it on іп E's capacity as such an employee’; and 

(b) Е is an authorised member of the Association of Law Costs 
Draftsmen'?, 

1 The Legal Services Act 2007 Sch 4 para 1(2), table, Sch 5 para 17 refers to the Association of 
Law Costs Draftsmen which has been renamed the Association of Costs Lawyers. Regulatory 
work is carried out by the Costs Lawyer Standards Board. 

2 бее the Legal Services Act 2007 Sch 4 para 1(1); and PARA 228. As to the meaning of ‘approved 
regulator’ see PARA 227. As to the meaning of ‘reserved legal activities’ see PARA 352. 

3 Legal Services Act 2007 Sch 4 para 1(2), table. As to the meanings of ‘right of audience’, 
‘conduct of litigation’ and ‘administration of oaths’ see PARA 352. 

4 Аз to the meaning of ‘transitional period’ see PARA 357 note 8. See further РАКА 344. 

5 For these purposes ‘authorised member of the Association of Costs Lawyers’ means a member of 
that Association who has been authorised by that Association to carry on one or both of the 
following activities: (1) the exercise of a right of audience; (2) the conduct of litigation: Legal 
Services Act 2007 Sch 5 para 17(2)(b). | 

6 Legal Services Act 2007 Sch 5 рага 17(1). The authority conferred by Sch 5 para 17(1) is 
exercisable in accordance with and subject to the regulatory arrangements of the Association of 
Law Costs Draftsmen: Sch 5 para 17(3). 

7 The reserved legal activities for this purpose are: 

(1) the exercise of a right of audience (Legal Services Act 2007 Sch 5 para 18(2)(а)); 
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(2) the conduct of litigation (Sch 5 para 18(2)(b)); 

(3) the administration of oaths (Sch 5 para 18(2)(c)). 
If P is a body, references in the Legal Services Act 2007 Sch 5 para 18 to an employee of P 
include references to a manager of P: Sch 5 para 18(3). Аз to the meaning of ‘manager’ see PARA 
238 note 16. 
Legal Services Act 2007 Sch 5 para 18(1)(a). 
Legal Services Act 2007 Sch 5 para 18(1)(b). 


(5) OFFENCES AND RESTRICTION ON PRACTICE 


(i) In general 


422. Judges etc barred from practice. А person holding as a full-time 
appointment any of certain judicial offices! may not: 


1 


(1) provide any advocacy or litigation services (in any jurisdiction)?; 

(2) provide any conveyancing or probate services?; 

(3) carry on any notarial аспушез“; 

(4) practise as a barrister, solicitor, public notary or licensed conveyancer, or 


"wu 


be indirectly concerned i in any such practice’; | 
(5) act for any remuneration to himself as an arbitrator or umpire®. 


These offices are Judge of the Supreme Court, Lord Justice of Appeal, Puisne judge of the High 
Court, Circuit judge, District judge (including district judge of the principal registry of the 
Family Division), Master of the Queen's Bench Division, Queen's Coroner and Attorney and 
Master of the Crown Office and Registrar of Criminal Appeals, Admiralty Registrar, Master of 
the Chancery Division, Registrar in Bankruptcy of the High Court, Taxing Master of the Senior 
Courts, Registrar of Civil Appeals, Senior Judge of the Court of Protection, President of the 
Court of Protection, Vice-President of the Court of Protection, District probate registrar, Judge 
Advocate General, Vice Judge Advocate General, Assistant Judge Advocate General, District 
Judge (Magistrates’ Courts), Social Security Commissioner, President of social security appeal 
tribunals, medical appeal tribunals and disability appeal tribunals or regional or other full-time 
chairman of such tribunals, President of the Employment Tribunals (England and Wales) or 
member of a panel of Employment Judges established by regulations under the Employment 
Tribunals Act 1996 s 1(1) (see EMPLOYMENT vol 41 (2009) PARA 1363) for employment 
tribunals for England and Wales, President or other member of the First-tier Tribunal 
(Immigration and Asylum Chamber), Member of the Charity Commission appointed as 
provided in the Charities Act 2011 Sch 1 (see CHARITIES vol 8 (2010) PARA 538), Senior coroner 
appointed under the Coroners and Justice Act 2009 Sch 3 para 1 (see CORONERS vol 24 (2010) 
PARA 29), member of the First-tier Tribunal (War Pensions and Armed Forces Compensation), a 
judge or other member of the First-tier Tribunal as appointed under the Tribunals, Courts and 
Enforcement Act 2007 Sch 2 para 1(1) or 2(1) or who is a transferred-in judge, or a 
transferred-in other member, of the First-tier Tribunal (see s 31(2)), a judge or other member of 
the Upper Tribunal as appointed under Sch 3 para 1(1), or 2(1) or who is a transferred-in judge, 
or a transferred-in other member, of the Upper Tribunal (see s 31(2)), Senior President of 
Tribunals, Chamber President, or Acting Chamber President or Deputy Chamber President, of a 
chamber of the First-tier Tribunal or of a chamber of the Upper Tribunal: Courts and Legal 
Services Act 1990 Sch 11 (amended by the Disability Living Allowance and Disability Working 
Allowance Act 1991 Sch 2 para 22; the Social Security (Consequential Provisions) Act 1992 
Sch 1; the Employment Rights (Dispute Resolution) Act 1998 Sch 1 para 6; the Access to Justice 
Act 1999 Sch 11 para 37; the Child Support, Pensions and Social Security Act 2000 s 60(5); the 
Armed Forces Act 2001 Вејн 6 para 9, Sch 7 Pt 3; the Constitutional Reform Act 2005 ss 59(5), 
145, Sch 11 para 4(1), (3), Sch 17 para 24; the Mental Capacity Act 2005 Sch 6 para 35(1), (2); 
the Gambling Act 2005 Sch 8 para 17; the Charities Act 2006 Sch 3 para 4, Sch 8 para 86; the 
Tribunals, Courts and Enforcement Act 2007 s 48(1), Sch 8 paras 14, 16; the Coroners and 
Justice Act 2009 s 177(1), Sch 21 para 30; the Charities Act 2011 s 354(1), Sch 7 para 55; the 
Crime and Courts Act 2013 s 21(4), Sch 14 Pt 7 para 13(1); SI 2009/56; SI 2009/1307; 
SI 2009/1834; SI 2010/21; SI 2010/22). 


Courts and Legal Services Act 1990 s 75(a). Аз to the meanings of ‘advocacy services’ and 
‘litigation services’ see PARA 351 notes 3, 4. 
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3 Courts and Legal Services Act 1990 s 75(b). As to the meaning of ‘conveyancing services’ see 
PARA 351 note 5. As to the meaning of ‘probate services’ see PARA 351 note 6. 

4 Courts and Legal Services Act 1990 s 75(ba) (added by the Legal Services Act 2007 s 208(1), 
Sch 21 paras 83, 95). As to the meaning of ‘notarial activities’ see the Legal Services Act 2007 
Sch 2 para 7(1); and PARA 352 note 6 (definition applied by the Courts and Legal Services 
Act 1990 s 75(ba)). 

5 Courts and Legal Services Act 1990 s 75(c). As to the meaning of ‘licensed conveyancer’ see the 
Administration of Justice Act 1985 s 11; and PARA 936 note 3 (definition applied by the Courts 
and Legal Services Act 1990 s 119(1)). As to the meaning of ‘solicitor’ see PARA 435; and as го 
solicitors generally see PARA 435 et seq. 

6 Courts and Legal Services Act 1990 s 75(e). 


423. Offences committed by bodies corporate and unincorporated bodies. 
Where an offence committed under the Legal Services Act 2007 by a body 
corporate is proved to have been committed with the consent or connivance of or 
to be attributable to any neglect on the part of an officer! of the body corporate, 
that officer (as well as the body corporate) is guilty of the offence and is liable to 
be proceeded against and punished accordingly?. Where the affairs of a body 
corporate are managed by its members, this also applies in relation to the acts 
and defaults of a member in connection with the member's functions of 
management as it applies to an officer of the body corporate?. 

Proceedings for an offence alleged to have been committed by an 
unincorporated body are to be brought in the name of that body (and not in that 
of any of its members) and, for the purposes of any such proceedings, any rules 
of court relating to the service of documents have effect as if that body were a 
согрогапоп“. 

Where an offence committed by an unincorporated body (other than a 
partnership) is proved to have been committed with the consent or connivance 
of, or to be attributable to any neglect on the part of, any officer of the body or 
any member of its governing body, that officer or member as well as the 
unincorporated body is guilty of the offence and liable to be proceeded against 
and punished accordingly?. 

Where an offence committed by a partnership is proved to have been 
committed with the consent or connivance of, or to be attributable to any neglect 
on the part of, a partner, that partner as well as the partnership is guilty of the 
offence and liable to be proceeded against and punished accordingly®. 


1 ‘Officer’, in relation to a body corporate, means any director, secretary or other similar officer of 
the body corporate or any person who was purporting to act in any such capacity: Legal 
Services Асї 2007 s 197(8). 


2 Legal Services Act 2007 s 197(1), (8). 

3 Legal Services Act 2007 s 197(2). 

4 Legal Services Act 2007 s 197(3). A fine imposed on an unincorporated body on its conviction 
of an offence is to be paid out of the funds of that body: s 197(4). If an unincorporated body is 
charged with an offence, the Criminal Justice Act 1925 s 33 and the Magistrates’ Courts 
Act 1980 Sch 3 (procedure on charge of an offence against a corporation (see CRIMINAL 
PROCEDURE vol 27 (2010) PARA 190)) have effect in like manner as in the case of a corporation 
so charged: Legal Services Act 2007 s 197(5). As to the meaning of ‘court’ see PARA 202 note 13. 

5 Legal Services Act 2007 s 197(6). 

6 Legal Services Act 2007 s 197(7). 


(ii) Person not entitled to carry out a Legal Activity 


424. Pretending to be entitled. It is an offence for a person wilfully to pretend 
to be entitled to carry on any activity which is a reserved legal activity! when 
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that person is not so entitled or, with the intention of implying falsely that that 
person is so entitled, to take or use any name, title or description". 


1 
2 


As to the meaning of ‘reserved legal activity’ see PARA 352. 


Legal Services Act 2007 s 17(1). A person who is guilty of an offence under s 17(1) is liable, on 
summary conviction, to imprisonment for a term not exceeding 12 months or a fine not 
exceeding the statutory maximum (or both) and on conviction on indictment, to imprisonment 
for a term not exceeding two years or a fine (or both): s 17(2). In relation to an offence under 
s 17(1) committed before the commencement of the Criminal Justice Act 2003 s 154(1), the 
reference to 12 months is to be read as a reference to six months: Legal Services Act 2007 
s 17(3). As to the statutory maximum see SENTENCING AND DISPOSITION OF OFFENDERS vol 92 
(2010) PARA 140. 


425. Not entitled to carry on the activity. It is an offence for a person to carry 
on an activity (the ‘relevant activity) which is a reserved legal activity’ unless 
that person is entitled to carry on the relevant activity?. A person who is guilty of 
such an offence by reason of an act done in the purported exercise of a right of 
audience, or a right to conduct litigation, in relation to any proceedings or 
contemplated proceedings is also guilty of contempt of the court concerned and 
may be punished accordingly?. It is a defence for the accused to show that the 
accused did not know, and could not reasonably have been expected to know, 
that the offence was being committed^. 


1 
2 


As to Ше meaning of ‘reserved legal activity’ see РАКА 352. 


Legal Services Act 2007 s 14(1). A person who is guilty of an offence under s 14(1) is liable on 
summary conviction, to imprisonment for a term not exceeding 12 months or a fine not 
exceeding the statutory maximum (or both) and on conviction on indictment, to imprisonment 
for a term not exceeding two years or a fine (or both): s 14(3). However, in relation to an 
offence under s 14(1) committed before the commencement of the Criminal Justice Act 2003 
s 154(1), the reference to 12 months is to be read as a reference to six months: Legal Services 
Act 2007 s 14(5). As to the statutory maximum see SENTENCING AND DISPOSITION OF 
OFFENDERS vol 92 (2010) PARA 140. As to offences committed by bodies corporate and 
unincorporated bodies see s 197; and PARA 423. A local weights and measures authority may 
institute proceedings for an offence under s 14 if the activity which it is alleged that the accused 
was not entitled to carry on constitutes reserved instrument activities: s 198(1). As to local 
weights and measures authorities see WEIGHTS AND MEASURES vol 99 (2012) PARA 519. A 
weights and measures officer who has reasonable cause to suspect that a relevant offence may 
have been committed may, at any reasonable time: 
(1) enter any premises which are not used solely as a dwelling (s 198(4)(a)); 
(2) require any officer, agent or other competent person on the premises who is, or may be, 
in possession of information relevant to an investigation of the suspected offence to 
provide such information (s 198(4)(b)); 
(3) require the production of any document which may be relevant to such an investigation 
(s 198(4)(с)); 
(4) take copies, or extracts, of any such documents (s 198(4)(d)); 
(5) seize and retain any document which the weights and measures officer has reason to 
believe may be required as evidence in proceedings for a relevant offence (s 198(4)(e)). 
‘Relevant offence’ means an offence in relation to which proceedings may be instituted by 
virtue of s 198(1) ог (2); and ‘weights and measures officer’ means an officer of a local weights 
and measures authority who is authorised by the authority to exercise the powers conferred by 
s 198(4): s 198(3). Any person exercising a power given by s 198(4) must, if asked to do so, 
produce evidence that that person is a weights and measures officer: s 198(5). A justice of the 
peace may issue a warrant if satisfied, on information on oath given by a weights and measures 
officer, that there is reasonable cause to believe that a relevant offence may have been committed 
and that: 
(a) entry to the premises concerned, or production of any documents which may be 
relevant to an investigation of the relevant offence, has been or is likely to be refused to 
a weights and measures officer (s 198(6)(a)); or 
(b) there is reasonable cause to believe that, if production of any such document were to be 
required by the weights and measures officer without a warrant having been issued 
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under s 198, the document would not be produced but would be removed from the 
premises or hidden, tampered with or destroyed (s 198(6)(b)). 

А warrant issued under s 198 must authorise the weights and measures officer accompanied, 
where that officer considers it appropriate, by a constable or other person to enter the premises 
specified in the information, using such force as is reasonably necessary and to exercise any of 
the powers given to the weights and measures officer by s 198(4): s 198(7). It is an offence for a 
person (‘P’): 

(i) intentionally to obstruct a weights and measures officer in the exercise of any power 
under s 198 (s 198(8)(a)); 

(ii) intentionally to fail to comply with any requirement properly imposed on P by a 
weights and measures officer in the exercise of any such power (s 198(8)(b)); 

(ii) to fail, without reasonable excuse, to give a weights and measures officer any assistance 
or information which the weights and measures officer may reasonably require of P for 
the purpose of exercising any such power (s 198(8)(c)); or 

(iv) in giving to a weights and measures officer any information which P has been required 
to give a weights and measures officer exercising any such power, to make any 
statement which P knows to be false or misleading in a material particular (s 198(8)(d)). 

А person who is guilty of an offence under s 198(8) is liable on summary conviction to a fine 
not exceeding level 3 on the standard scale: s 198(9). Nothing in s 198 is to be taken to require 
any person to answer any question put to that person by a weights and measures officer, or to 
give any information to such an officer, if to do so might incriminate that person: s 198(10). As 
to the standard scale see SENTENCING AND DISPOSITION OF OFFENDERS vol 92. (2010) PARA 142. 

3 Legal Services Act 2007 s 14(4). As to the meaning of ‘court’ see PARA 202 note 13. 
4 Legal Services Act 2007 s 14(2). 


426. Carrying on reserved legal activity through a person not entitled. It is an 
offence for a person (‘P’) to carry on an activity (‘the relevant activity’) which is 
a reserved legal activity!, despite P being entitled to carry on the relevant 
activity? if: 
(1) P carries on the relevant activity by virtue of an employee of P (“Е”) 
carrying it on in E's capacity as such an employee?; and 
(2) їп carrying on the relevant activity, E commits an offence* of not being 
entitled to carry on that activity. 
It is a defence for the accused to show that the accused took all reasonable 
precautions and exercised all due diligence to avoid committing the offence. 


1 As to the meaning of ‘reserved legal activity’ see PARA 352. A person who is guilty of an offence 
under the Legal Services Act 2007 s 16(1) by reason of an act done in the purported exercise of 
a right of audience, or a right to conduct litigation, in relation to any proceedings or 
contemplated proceedings is also guilty of contempt of the court concerned and may be 
punished accordingly: s 16(6). As to the meaning of ‘court’ see PARA 202 note 13. 

2 Legal Services Act 2007 s 16(1). A person who is guilty of an offence under s 16(1) is liable on 
summary conviction, to imprisonment for a term not exceeding 12 months or a fine not 
exceeding the statutory maximum (or both) and on conviction on indictment, to imprisonment 
for a term not exceeding two years or a fine (or both): s 16(5). As to the statutory maximum see 
SENTENCING AND DISPOSITION OF OFFENDERS vol 92 (2010) PARA 140. In relation to an offence 
under s 16(1) committed before the commencement of the Criminal Justice Act 2003 s 154(1), 
the reference to 12 months is to be read as a reference to six months: Legal Services Act 2007 
s 16(7). As to offences committed by bodies corporate and unincorporated bodies see s 197; and 
PARA 423. 

A local weights and measures authority may institute proceedings for an offence under s 16 
if the activity which it is alleged that E was not entitled to carry on constitutes reserved 
instrument activities: s 198(2). As to local weights and measures authorities see WEIGHTS AND 
MEASURES vol 99 (2012) PARA 519. A weights and measures officer who has reasonable cause to 
suspect that a relevant offence may have been committed may, at any reasonable time: 

(1) enter any premises which are not used solely as a dwelling (s 198(4)(a)); 

(2) require any officer, agent or other competent person on the premises who is, or may be, 
in possession of information relevant to an investigation of the suspected offence to 
provide such information (s 198(4)(b)); 

(3) require the production of any document which may be relevant to such an investigation 
(s 198(4)(с)); 
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(4) take copies, or extracts, of any such documents (s 198(4)(d)); 

(5) seize and retain any document which the weights and measures officer has reason to 
believe may be required as evidence in proceedings for a relevant offence (s 198(4)(e)). 

As to the meanings of ‘relevant offence’ and ‘weights and measures officer’ see PARA 425 
note 2. Any person exercising a power given by s 198(4) must, if asked to do so, produce 
evidence that that person is a weights and measures officer: s 198(5). A justice of the peace may 
issue a warrant И satisfied, on information on oath given by a weights and measures officer, that 
there is reasonable cause to believe that a relevant offence may have been committed and that: 

(а) entry to the premises concerned, or production of any documents which may be 
relevant to an investigation of the relevant offence, has been or is likely to be refused to 
a weights and measures officer (s 198(6)(a)); or 

(b) there is reasonable cause to believe that, if production of any such document were to be 
required by the weights and measures officer without a warrant having been issued 
under s 198, the document would not be produced but would be removed from the 
premises or hidden, tampered with or destroyed (s 198(6)(b)). 

A warrant issued under s 198 must authorise the weights and measures officer accompanied, 
where that officer considers it appropriate, by a constable or other person to enter the premises 
specified in the information, using such force as is reasonably necessary and to exercise any of 
the powers given to the weights and measures officer by s 198(4): s 198(7). It is an offence for a 
person (‘P’): 

(i) intentionally to obstruct a weights and measures officer in the exercise of any power 
under s 198 (s 198(8)(a)); » > 

(i) intentionally to fail to comply with any requirement properly.imposed on P by a 
weights and measures officer in the exercise of any such power (s 198(8)(b)); 

(iii) то fail, without reasonable excuse, to give а weights and measures officer any assistance 
or information which the weights and measures officer may reasonably require of P for 
the purpose of exercising any such power (s 198(8)(c)); or 

(iv) in giving to a weights and measures officer any information which P has been required 
to give a weights and measures officer exercising any such power, to make any 
statement which P knows to be false or misleading in a material particular (s 198(8)(d)). 

A person who is guilty of an offence under s 198(8) is liable on summary conviction to a fine 
not exceeding level 3 on the standard scale: s 198(9). Nothing in s 198 is to be taken to require 
any person to answer any question put to that person by a weights and measures officer, or to 
give any information to such an officer, if to do so might incriminate that person: s 198(10). As 
to the standard scale see SENTENCING AND DISPOSITION OF OFFENDERS vol 92 (2010) PARA 142. 
Legal Services Act 2007 s 16(2)(a). If P is a body, references in s 16(2) to an employee of P 
include references to a manager of P: 5 16(3). As to the meaning of ‘manager’ see PARA 238 note 
16. 

Ie an offence under the Legal Services Act 2007 s 14 (see PARA 425). 
Legal Services Act 2007 s 16(2)(b). 
Legal Services Act 2007 s 16(4). 


(11) Unqualified Person acting etc as Legal Practitioner 


A. PRETENDING TO BE A REGISTERED EUROPEAN LAWYER 


427. Offence of pretending to be a registered European lawyer. A person who 


IS 


not registered as a European lawyer! in any part of the United Kingdom? 


(including a person whose registration has been suspended) and: 


(1) wilfully pretends to be a registered European lawyer or takes or uses any 
name, title, designation or description implying that he is a registered 
European lawyer?; or 

(2) carries on professional activities under one of the professional titles 
listed in the European Communities (Lawyers Practice) 
Regulations 2000* or under any name, designation or description 
implying that he is entitled to pursue those activities under one of those 
professional ез”, 


is guilty of an offence. 
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1 As to the meaning of ‘European lawyer’ see PARA 376. As to registration see PARA 383. 
2 As to the meaning of ‘United Kingdom’ see PARA 203 note 11. 
3 European Communities (Lawyer's Practice) Regulations 2000, SI 2000/1119, reg 21(1)(a). 
4 ]e under the European Communities (Lawyer's Practice) Regulations 2000, SI 2000/1119, 
reg 2(4) (see PARA 376). 
5 European Communities (Lawyer’s Practice) Regulations 2000, SI 2000/1119, reg 21(1)(b). 
Regulation 21(1)(b) does not apply to a person who satisfies any of the following conditions: 
(1) heis not a national of the United Kingdom or of any of the states listed in reg 2(4) (see 
PARA 376) (reg 21(2)(а)); 
(2) he is a solicitor or barrister (reg 21(2)(b)); or 
(3) he is providing services within the meaning of the European Communities (Services of 
Lawyers) Order 1978, SI 1978/1910 (see PARAS 377-381) at the time his activities fall 
within head (1) in the text (European Communities (Lawyer’s Practice) 
Regulations 2000, SI 2000/1119, reg 21(2)(c)). 
6 European Communities (Lawyer's Practice) Regulations 2000, SI 2000/1119, reg 21(1). Such a 
person is liable on summary conviction to a fine not exceeding level 4 on the standard scale: 
reg 21(1). As to the standard scale see SENTENCING AND DISPOSITION OF OFFENDERS vol 92 
(2010) PARA 142. 


B. UNQUALIFIED PERSONS ACTING AS A SOLICITOR ETC 


428. Unqualified person not to act as a solicitor. No unqualified person! is to 
act as a solicitor? and any person who contravenes this provision is guilty of an 
offence and liable on conviction on indictment to imprisonment for not more 
than two years or to a fine or both?. 


1 ‘Unqualified person’ means a person who is not qualified under the Solicitors Act 1974 s 1 (see 
PARA 466) to act as a solicitor: s 87(1). References in s 20 to unqualified persons and to persons 
include references to bodies corporate: Solicitors Act 1974 s 24(2). However, notwithstanding 
s 24(2), s 20 does not apply to a recognised body: Administration of Justice Act 1985 s 9(3) 
(substituted by the Legal Services Act 2007 s 177(b), Sch 16 Pt 2 paras 80, 81(1), (6)). As to the 
meaning of ‘recognised body’ see PARA 496 note 3. As to the meaning of ‘solicitor’ see PARA 435; 
and as to solicitors generally see PARA 435 et seq. 

2 An unqualified person does not act as а solicitor for the purposes of the Solicitors Act 1974 s 20 
merely by doing acts of a kind commonly done by solicitors since, to fall within that phrase, the 
act in question must be an act which it is lawful only for a qualified person to do or any other 
act in relation to which the unqualified person purports to act as a solicitor: see Piper Double 
Glazing Ltd v DC Contracts (1992) Ltd [1994] 1 All ER 177, (1994] 1 WLR 777 (decided 
under the Solicitors Act 1974 s 20 as originally enacted). 

3 Solicitors Act 1974 s 20(1), (2) (substituted by the Legal Services Act 2007 s 177, Sch 16 
para 25). 


429. Costs where unqualified person acts a solicitor. No costs in respect of 
anything done by any unqualified person acting as a solicitor! are recoverable by 
him, or by any other person, in any action, suit or matter?. 

However this does not prevent the recovery of money paid or to be paid by a 
solicitor on behalf of a client in respect of anything done by the solicitor while 
acting for the client without holding a practising certificate in force if that money 
would have been recoverable if he had held such a certificate when so acting’. 


1 As to the meaning of ‘unqualified person’ see PARA 428 note 1. As to the meaning of ‘solicitor’ 
see PARA 435; and as to solicitors generally see PARA 435 et seq. 


2 Solicitors Act 1974 s 25(1). An unqualified person does not act as a solicitor within the meaning 
of s 25(1) merely by doing acts of a kind commonly done by solicitors since, to fall within that 
phrase, the act in question must be an act which it is lawful only for a qualified solicitor to do 
or any other act in relation to which the unqualified person purports to act as a solicitor: see 
Piper Double Glazing Ltd v DC Contracts (1992) Ltd [1994] 1 All ER 177, [1994] 1 WLR 777. 
See also PARA 478. 

3 Solicitors Act 1974 s 25(2). See also PARA 478. 
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430. Unqualified person not to pretend to be solicitor. Any unqualified 
person! who wilfully pretends to be, or takes or uses any name, title, addition or 
description implying that he is, qualified or recognised by law as qualified to act 
as a solicitor? is guilty of an offence and liable on summary conviction to a fine 
not exceeding level 4 on the standard scale?. However, no offence is committed 
under this provision by the use of the term: (1) ‘patent attorney’ in reference to a 
registered patent agent or ‘European patent attorney’ in reference to a person on 
the European 515; or (2) ‘trade mark attorney’ in reference to a registered trade 
mark attorney’. 

Proceedings for the offence may be brought at any time before the expiration 
of two years from the commission of the offence or six months from its first 
discovery by the prosecutor, whichever period expires first®. If an act is done by 
a body corporate, or by any director, officer or servant of a body corporate, of 
such a nature or in such a manner as to be calculated to imply that the body 
corporate is qualified or recognised by law as qualified to act as a solicitor, the 
body corporate is guilty of an offence and is liable on summary conviction to a 
fine not exceeding level 4 on the standard scale’, and the director, officer or 
servant doing the act is similarly liable’. pA 

Neither membership of the Law Society? nor the holding of a current 
practising certificate disqualifies a magistrate from adjudicating on proceedings 
in respect of these penalties!®. It is thought that evidence of bias must be proved, 
and neither fact of itself would be sufficient!!. 


1 As to the meaning of ‘unqualified person’ see PARA 428 note 1. 

2 А to the meaning of ‘solicitor’ see PARA 435; and as to solicitors generally see PARA 435 et seq. 

3 Solicitors Act 1974 s 21 (amended by the Administration of Justice Act 1985 Sch 1 para 6, Sch 9 
para 17). As to the standard scale see SENTENCING AND DISPOSITION OF OFFENDERS vol 92 
(2010) PARA 142. An advertisement which contains a representation by someone that he is a 
person recognised by law and qualified to act as a solicitor, if wilfully and falsely made, is a 
pretence of the kind contemplated by the Solicitors Act 1974 s 21: Carter v Butcher [1966] 1 ОВ 
526, [1965] 1 АЦ ER 994, DC. See also Symonds v Incorporated Law Society (1884) 49 JP 
212, DC; Incorporated Law Society v Bedford (1885) 49 JP 215, DC; Re An Application by the 
Incorporated Law Society (1885) 1 TLR 354, DC; Taylor v Richardson [1938] 2 All ER 
681, DC (solicitor suspended from practice). The offence is a serious one: Hall v Jordan [1947] 
1 АП ER 826, DC. 

4 See the Copyright, Designs and Patents Act 1988 s 278(2), (3); and PATENTS AND REGISTERED 
DESIGNS vol 79 (2014) PARA 613. 

5 See the Trade Marks Act 1994 s 86 (amended by the Legal Services Act 2007 Sch 21 para 112); 
and TRADE MARKS AND TRADE NAMES vol 97A (2013) PARA 37. 

6 бее the Solicitors Act 1974 s 26 (amended by the Magistrates’ Courts Act 1980 s 154, Sch 7 
para 132; and the Legal Services Act 2007 Sch 16 para 28, Sch 23). 

7 Solicitors Act 1974 s 24(1)(a) (amended by the Administration of Justice Act 1985 Sch 1 para 7, 
Sch 9 para 17). 

8 Solicitors Act 1974 s 24(1)(b) (amended by the Administration of Justice Act 1985 Sch 1 para 7, 
Sch 9 para 17). 

9  Asto the Law Society see PARA 439 et seq. 

10 Rv Burton, ex p Young [1897] 2 ОВ 468, DC. 

11 As to the possible effect of membership of the Council of the Law Society see MAGISTRATES 
vol 71 (2013) PARA 457. 


431. Application of penal provisions to body corporate. If any act is done by 
a body corporate!, or by any director, officer or servant of a body corporate, and 
is of such a nature or is done in such a manner as to be calculated to imply that 
i body corporate is qualified or recognised by law as qualified to act as a 
solicitor: 


(1) the body corporate is guilty of an offence?; and 
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(2) іп the case of an act done by a director, officer or servant of the body 
corporate, he is also guilty of an offence?. 


1 For the avoidance of doubt it is hereby declared that in the Solicitors Act 1974 s 20 the reference 
to an unqualified person and the reference to a person both include a reference to a body 
corporate: s 24(2) (amended by the Legal Services Act 2007 Sch 16 paras 1, 27). 

2 Solicitors Act 1974 s 24(1)(a). Such a body is liable on summary conviction to a fine not 
exceeding level 4 on the standard scale: s 24(1)(a) (amended by the Administration of Justice 
Act 1985 Sch 1 para 7). As to the standard scale see SENTENCING AND DISPOSITION OF 
OFFENDERS vol 92 (2010) PARA 142. 

3 Solicitors Act 1974 s 24(1)(b). Such a person is liable on summary conviction to a fine not 
exceeding level 4 on the standard scale: s 24(1)(b) (amended by the Administration of Justice 
Act 1985 Sch 1 para 7). 


C. PRETENDING TO BE A BARRISTER 


432. Person pretending to be a barrister. It is an offence for a person who is 
not a barrister! wilfully to pretend to be a barrister or with the intention of 
implying falsely that that person is a barrister to take or use any name, title or 
description?. 


1 As to the meaning of ‘barrister’ see PARA 805; and as to barristers generally see PARA 805 et seq. 

2 Legal Services Act 2007 s 181(1). A person who is guilty of an offence under s 181(1) is liable 
on summary conviction, to imprisonment for a term not exceeding 12 months or a fine not 
exceeding the statutory maximum (or both) and on conviction on indictment, to imprisonment 
for a term not exceeding two years or a fine (or both): s 181(2). In relation to an offence under 
s 181(1) committed before the commencement of the Criminal Justice Act 2003 s 154(1) the 
reference in the Legal Services Act 2007 s 181 to 12 months is to be read as a reference to six 
months: s 181(3). As to the statutory maximum see SENTENCING AND DISPOSITION OF 
OFFENDERS vol 92 (2010) PARA 140. 


D. PRETENDING TO BE A LICENSED CONVEYANCER OR RECOGNISED BODY 


433. Penalty for pretending to be a licensed conveyancer or recognised body. 
An individual! must not describe himself or hold himself out as a licensed 
conveyancer? unless he holds a licence? which is in force under Part II* of the 
Administration of Justice Act 1985°. 

A body must not describe itself or hold itself out as a recognised Боду unless 
it is for the time being recognised" by the Council for Licensed Conveyancers®. 

Any person who contravenes either of these provisions is guilty of an offence?. 

Where an offence!? which has been committed by a body corporate!! is 
proved to have been committed with the consent or connivance of, or to be 
attributable to any neglect on the part of, any officer? of the body corporate ће 
as well as the body corporate is guilty of the offence and is liable to be proceeded 
against and punished accordingly’. 


As to the meaning of ‘individual’ see PARA 936 note 5. 

As to the meaning of "licensed conveyancer' see PARA 936. 

As to the meaning of ‘licence’ see PARA 936 note 3. 

Ie under the Administration of Justice Act 1985 Pt II (ss 11—39): see PARA 936 et seq. 
Administration of Justice Act 1985 s 35(1). 

As to the meaning of ‘recognised body’ for these purposes see PARA 496 note 3. 

Ie under the Administration of Justice Act 1985 s 32: see PARA 979. 

Administration of Justice Act 1985 s 35(2) (amended by the Legal Services Act 2007 Sch 17 
paras 1, 25, Sch 23). As to the Council for Licensed Conveyancers see РАКА 937. 
Administration of Justice Act 1985 s 35(3). Such a person is liable on summary conviction to a 
fine not exceeding level 4 on the standard scale: s 35(3). As to the standard scale see 
SENTENCING AND DISPOSITION OF OFFENDERS vol 92 (2010) PARA 142. 
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10 Ie an offence under the Administration of Justice Act 1985 Pt II: see PARA 936 et seq. 

11 As го the recognition of bodies corporate under the Administration of Justice Act 1985 s 32 see 
PARA 979, 

12 As to the meaning of ‘officer’ in relation to a recognised body see PARA 434 note 3. 

13 See the Administration of Justice Act 1985 s 36; and PARA 434. 


434.  Offences by bodies corporate, unincorporated bodies and partnerships. 
Where an offence! which has been committed by a body corporate? is proved to 
have been committed with the consent or connivance of, or to be attributable to 
any neglect on the part of, any officer? of the body corporate, he as well as the 
body corporate is guilty of the offence and is liable to be proceeded against and 
punished accordingly*. Where the affairs of a body corporate are managed by its 
members, this provision applies in relation to the acts and defaults of a member 
in connection with the member's functions of management as it applies to an 
officer of the body corporate". 

Proceedings for an offence alleged to have been committed by an 
unincorporated body are to be brought in the name of that body (and not in that 
of any of its members) and, for the purposes of any such proceedings, any rules 
of court relating to the service of documents have effect as*if that body were а 
corporation®. А fine imposed on an unincorporated body on its conviction of an 
offence is to be paid out of the funds of that body’. Where an offence committed 
by an unincorporated body (other than a partnership) is proved to have been 
committed with the consent or connivance of, or to be attributable to any neglect 
on the part of, any officer of the body or any member of its governing body, that 
officer or member as well as the unincorporated body is guilty of the offence and 
liable to be proceeded against and punished accordingly®. 

Where an offence committed by a partnership is proved to have been 
committed with the consent or connivance of, or to be attributable to any neglect 
on the part of, a partner, that partner as well as the partnership is guilty of the 
offence and liable to be proceeded against and punished accordingly?. 


1 lean offence under the Administration of Justice Act 1985 Pt II (ss 11-39): see PARA 936 et seq. 

2 Asto the recognition of bodies corporate under the Administration of Justice Act 1985 s 32 see 
PARA 979. 

3 For the purposes of the Administration of Justice Act 1985 s 36, ‘officer’, in relation to a body 
corporate, means any director, secretary or other similar officer of the body corporate or any 
person who was purporting to act in any such capacity: s 36(8) (added by the Legal Services 
Act 2007 Sch 17 paras 1, 26(b)). 

4 Administration of Justice Act 1985 s 36(1) (numbered as such and amended by the Legal 
Services Act 2007 Sch 17 paras 1, 26(a)). 

5 Administration of Justice Act 1985 s 36(2) (added by the Legal Services Act 2007 Sch 17 
paras 1, 26(b)). 

6 Administration of Justice Act 1985 s 36(3) (added by the Legal Services Act 2007 Sch 17 
paras 1, 26(b)). If an unincorporated body is charged with an offence under the Administration 
of Justice Act 1985 s 36, the Criminal Justice Act 1925 s 33 and the Magistrates’ Courts 
Act 1980 Sch 3 (procedure on charge of an offence against a corporation (see CRIMINAL 
PROCEDURE vol 27 (2010) PARA 190)) have effect in like manner as in the case of a corporation 
so charged: Administration of Justice Act 1985 s 36(5) (added by the Legal Services Act 2007 
Sch 17 paras 1, 26(b)). 

7 Administration of Justice Act 1985 s 36(4) (added by the Legal Services Act 2007 Sch 17 
paras 1, 26(b)). 

8 Administration of Justice Act 1985 s 36(6) (added by the Legal Services Act 2007 Sch 17 
paras 1, 26(b)). 

9 Administration of Justice Act 1985 s 36(7) (added by the Legal Services Act 2007 Sch 17 
paras 1, 26(b)). 
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3. SOLICFTORS 
(1) THE PROFESSION 


(i) Introduction 


435. Historical introduction to the solicitors profession. By the Supreme 
Court of Judicature Act 1873, all solicitors, attorneys and proctors became 
solicitors of the Supreme Court and, as such, officers of the court’. The Act 
created the term ‘solicitor of the Supreme Court’. The Supreme Court was 
renamed the Senior Courts? and for the purposes of the Solicitors Act 1974, the 
Courts and Legal Services Act 1990 and the Legal Services Act 2007 ‘solicitor’ 
means a solicitor of the Senior Courts?. 

Before the commencement date of the Supreme Court of Judicature Act 1873, 
a solicitor was a practitioner in the Court of Chancery, an 'attorney' was a 
practitioner in the Common Law Courts, and a ‘proctor’ practised in the Court 
of Probate, in the Court for Divorce and Matrimonial Causes, in the High Court 
of Admiralty or in the ecclesiastical courts. Even before that date, however, the 
term ‘solicitor’ had gradually come to supersede the term ‘attorney’ as it became 
increasingly the practice for the two professions to be united in one individual, 
although a practitioner in the common law courts was invariably styled 
‘attorney’. ‘Attorney’ signifies anyone who acts in the turn or place of another, 
and the power to authorise ап attorney in the general sense, for example to 
execute a deed, has existed for a very long time. Attorneys-at-law whose business 
it was to represent plaintiffs or defendants in suits or actions are, however, of 
more recent origin. Until the thirteenth century a suitor was required to appear 
in person although once he had appeared he could be represented by an attorney 
appointed ad hoc by letters patent or Act of Parliament, but in 1235 the Statute 
of Merton allowed all freemen to do suit by attorney*, and this principle was 
gradually extended. Solicitors first appeared in the fifteenth century in the courts 
of equity, where they seem to have acted as business agents rather than as 
lawyers, the work undertaken in the common law courts by the attorneys being 
carried out by court officials. At first solicitors were regarded as inferior to 
attorneys and in 1654 a rule of court provided that one of the qualifications for 
admission as an attorney was to have practised for five years as ‘а common 
solicitor’. An Act of 1728, subsequently renewed?, regulated admission to both 
professions® and formed the basis for future developments. 

Until the end of the eighteenth century attorneys and solicitors were included 
among the members of the Inns of Court. During the seventeenth century there 
were, on the one hand, repeated attempts by the judges to require all attorneys 
and solicitors to be members of one of the Inns of Court or of Chancery’ and, on 
the other hand, a gradually hardening policy on the part of the Inns of Court to 
exclude attorneys and solicitors from membership? and to drive them towards 
the Inns of Chancery, which by the end of the seventeenth century were almost 
exclusively in the hands of the attorneys. In 1762 a rule of the Committee of the 
Four Inns of Court was passed to the effect that no attorney or solicitor was to 
be called to the Bar until he had discontinued practice as such for two years, and 
in 1793 the Bar of Lincoln's Inn made a regulation which was adopted by the 
other Inns of Court finally excluding attorneys and solicitors from membership 
of the Inn. The Society of Gentlemen Practisers in the Courts of Law and Equity 
was established in 1739 for the promotion of fair and honourable practice and 
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the detection and discountenance of all unfair practices. The Society 
unsuccessfully challenged the rulings of the Inns of Court excluding attorneys 
from membership, but it was able to defeat the claims of the Scriveners’ 
Company to establish a virtual monopoly in conveyancing and it continued in 
active existence, criticising and sponsoring legislation on professional matters 
affecting attorneys, until at least 1816, when its records ceased. 


1 Supreme Court of Judicature Act 1873 s 87 (repealed). See now the Solicitors Act 1974 s 50(1); 
and PARA 543. 

2 See the Constitutional Reform Act 2005 s 59(1), Sch 11 Pt 1; and COURTS AND TRIBUNALS 
vol 24 (2010) PARA 687. 

3 Solicitors Act 1974 s 87(1) (amended by the Constitutional Reform Act 2005 Sch 11 
paras 21(1), (6)); Courts and Legal Services Act 1990 s 119(1) (amended by the Constitutional 
Reform Act 2005 Sch 11 paras 4(1), (3)); Legal Services Act 2007 s 207(1). 

4 20 Hen 3 с 10 (Attorneys in County Courts) (1235) (repealed). 

5 12 Geo2 c 13 (Price of bread etc) (1738); 22 Geo 2 с 46 (Continuation of laws etc) (1748) (both 
repealed). 

6 2 Geo2 c 23 (Attorneys and solicitors) (1728) (repealed). 

7 See eg Rules and Orders of the Court of Common Pleas of Hilary Term 1632; Rules and Orders 
of the Court of Upper Bench 1654 s 1; Rules and Orders of the Court of Common Pleas of 
Trinity Term 1677 s 1; Rules and Orders of the Court of Common*@leas of Michaelmas Term 
1684. . 

8 See eg the resolution of 1614 (2 Calendar of Inner Temple Records 84): ‘There ought always to 
be preserved the difference between a counsellor at law, which is the principal person next unto 
serjeants and judges in the administration of justice, and attorneys and solicitors, which are but 
ministerial persons and of an inferior nature, therefore it is ordered that henceforth no common 
attorney or solicitor shall be admitted of any of the four Houses of Court'. 


436. Admission to the solicitors profession. By the eighteenth century the 
Inns of Chancery had become little more than dining clubs!, and they never 
exercised the same professional discipline and control over attorneys and 
solicitors as did Benchers of the Inns of Court over barristers. For some time 
after the right to appear by attorney had been established there existed no 
regulation as to the admission of attorneys, although a discretionary power 
seems to have been vested in the chief officers of the court to appoint proper 
persons as attorneys, and in 1292 the judges were empowered to select a number 
of attorneys to do service in the courts?. As early as the fourteenth century, 
however, the profession was evidently overcrowded, and in 1322 limitations 
were placed on the powers of the Barons of the Exchequer to admit attorneys’. 
Subsequent legislation was aimed at restricting the number of attorneys to be 
admitted and at imposing some measure of control over the profession*. An Act 
of 1729 provided for service under articles by students and for examinations to 
be conducted by the judges as to the fitness and capacity of those seeking 
admission as solicitors or attorneys?, but in fact the intermittent and informal 
examinations which took place before the judges, either of the common law 
courts or in Chancery, extended to little more than questions as to character and 
service under articles. The Society of Gentlemen Practisers$, although anxious to 
raise the status of the profession, was unable to take any effective steps in this 
direction. 

In 1831 a charter was granted to the Law Society’, six years after its 
committee of management had been set up. The Society quickly turned its 
attention to the subject of legal education and in 1833 instituted lectures on the 
different branches of common law, equity and conveyancing. In 1836, rules of 
court were made by which persons seeking admission as attorneys were required 
to pass an examination conducted by the Council of the Law Society, together 
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with certain officers of the court, and in 1837 the Master of the Rolls made a 
similar order for the examination in equity of solicitors. The Solicitors Act 1843 
empowered the judges to make regulations for the conduct of the examinations, 
and the Master of the Rolls, in 1844, and the judges, in 1846, made regulations 
accordingly, in effect confirming the previous arrangements. In 1853 the 
regulations were consolidated. 

The Solicitors Act 1877 placed the entire practical control of the preliminary 
examination (introduced by the Solicitors Act 18605) and of the intermediate 
and final examinations in the hands of the Law Society, and the Solicitors 
Act 1974 vested complete control over the qualifications for admission as a 
solicitor in the Society, subject only to the approval by the Lord Chancellor, the 
Lord Chief Justice and the Master of the Rolls of the Society's training 
regulations. Under the Legal Services Act 2007 this control was subject to 
important additional controls, exercised by the Legal Services Board’. 

Under a government initiative, a legal apprenticeships programme leading to 
qualification as a solicitor is being developed by law firms in conjunction with 
the Solicitors Regulation Authority’. 


1 The Inns of Chancery were eventually dissolved in the latter part of the nineteenth century, the 
last to disappear being New Inn and Cliffords Inn, on the dissolution of which certain funds 
were made available to the Council of Legal Education and the Law Society for the purposes of 
legal education: Order of Court of Chancery dated 7 February 1905. See also PARAS 811, 830. 


2 See the ordinance De Attornatis et Apprenticiis of 1292 (Rot Parl 1. 84) (repealed). 
See 15 Edw 2 (Exchequer) (1322) (Ruff) (repealed). 


4 See eg 4 Hen 4 c 18 (Attorneys) (1402) (repealed); 33 Hen 6 c 7 (Limitation of Attorneys) 
(1455) (repealed); 3 Jac 1 c 7 (Attorneys) (1605) (repealed). In 1654 a Rule of the Supreme 
Court of Westminster provided that an attorney had to prove five years' experience as a solicitor 
or as a clerk to a judge, serjeant-at-law, barrister, attorney, clerk or other officer of the court and 
satisfy examiners as to his ability and honesty before admission. 


Те 2 Geo 2 c 23 (Attorneys and solicitors) (1728) (repealed). 
As to the Society of Gentlemen Practisers see PARA 435. 
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7 The full title was ‘The Society of Attorneys, Solicitors, Proctors and others not being Barristers, 
practising in the Courts of Law and Equity of the United Kingdom'. It had a link with the 
Society of Gentlemen Practisers, certain of whose former members served on the committee of 
management of the new Society. 

See the Solicitors Act 1860 s 8 (repealed). 

See the Legal Services Act 2007 ss 2-11, Sch 1; and PARA 203 et seq. As to the Legal Services 
Board see s 2; and PARA 203 et seq. 


10 See the Trailblazers Initiative Scheme as set out in Тре Future of Apprenticeships in England: 
Implementation Plan (Department for Business, Innovation and Skills, October 2013). 
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437. Savings from earlier legislation repealed by the Solicitors Act 1974. The 
Solicitors Act 1974 contains a general saving for any instrument or other 
document which was, had effect as if, or was treated as having been, made, 
issued, served or kept and any other thing done under or for the purposes of any 
of the Acts which it repeals’. Instruments and documents so saved are to be 
treated as having been made, issued, served, kept or done under or for the 
purposes of the corresponding provisions of that Act?. Any enactment or other 
document referring to any enactment repealed by the Solicitors Act 1974 is, so 
far as necessary for preserving its effect, to be construed as referring to the 
corresponding provision of that Асо. АП references in any other enactment to 
solicitors, attorneys or proctors, or to the registrar of attorneys and solicitors or 
the registrar of solicitors, are to be construed as references to solicitors and to the 
Law Society respectively*. 
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1 See the Solicitors Act 1974 s 89(3). Nothing in the Solicitors Act 1974 prejudices the operation 
of the Interpretation Act 1978 ss 16, 17 (see STATUTES AND LEGISLATIVE PROCESS vol 96 (2012) 
PARAS 702, 705 et seq): Solicitors Act 1974 s 89(8); Interpretation Act 1978 s 17(2)(a). 

2 Solicitors Act 1974 s 89(3). As to the construction of instruments having effect by virtue of such 

a general saving in the repealing legislation see Re A Solicitor, Re A Taxation of Costs [1955] 

2 QB 252 at 261-262, [1955] 1 All ER 257 at 262-263 (affd [1955] 2 ОВ 252, [1955] 2 АПЕК 

383, CA); and STATUTES AND LEGISLATIVE PROCESS vol 96 (2012) PARAS 695 et seq, 1070. 

Solicitors Act 1974 s 89(4). 

Solicitors Act 1974 s 89(6). Similarly, references in any enactment or instrument to the 

disciplinary committee constituted under the Solicitors Act 1957 s 46 (repealed) are to be 

construed as references to the Solicitors Disciplinary Tribunal: Solicitors Act 1974 s 89(5). 
Throughout the Solicitors Act 1974 the Law Society is referred to as the ‘Society’; this term 

is defined as meaning ‘the Law Society, that is to say, the Society incorporated and regulated by 

the Royal Charter dated 26 February 1845 together with the supplementary charters dated 
respectively 26 November 1972, 4 June 1903, 2 June 1909 and 10 March 1954: see the 

Solicitors Act 1974 s 87(1). However many of the functions of the Law Society are now carried 

out by other bodies: see PARA 438. 
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(ii) Organisation of Representation and Regulation 


A. INTRODUCTION 


438. Overview of the organisations representing and regulating solicitors. 
The representative organisation of solicitors’ is the Law Society*, which is 
incorporated as a legal entity under royal charter?. The Law Society's regulatory 
functions have been devolved to the Solicitors Regulation Authority (‘SRA’)*. 
The Solicitors Disciplinary Tribunal was established independent of the Society 
and the SRA*. 

Until the office of the Legal Services Ombudsman was abolished, client 
complaints were dealt with by the Legal Complaints Service with an overall 
power to investigate complaints existing with the Legal Services Ombudsman‘. 
Client complaints are now dealt with by the Гера! Ombudsman set up by the 
Office for Legal Complaints’ and overall regulation is with the Legal Services 
Воага?. 


1 For the history of the Law Society and of the earlier organisations of solicitors, established after 
the decay of the Inns of Chancery, starting with that of the Society of Gentlemen Practisers in the 
Courts of Law and Equity founded in 1739, see the Handbook of the Law Society (1938) 1 et 
seq; and David Sugarman A Brief History of tbe Law Society (1995) (published by the Law 
Society to mark the 150th anniversary of the granting of the Charter of 1845). 

2 The original name of the Society founded in 1826 was ‘The Society of Attorneys, Solicitors, 
Proctors and others, not being Barristers, practising in the Courts of Law and Equity in the 
United Kingdom': Charter of 1845 cl 1. The Society afterwards came to be known as the 
Incorporated Law Society (Solicitors Act 1860 s 1 (repealed)), and the name the ‘Law Society’ 
was substituted by the Supplemental Charter of 1903. 

3 See PARA 439 text and note 1. 

4 See Ше Law Society Press Release dated 17 July 2008. As to the Solicitors Regulation Authority 

see PARA 454. 

The Tribunal was established by the Solicitors Act 1974 s 46 (see PARA 680). 

See the Legal Services Act 2007 s 159(2); and PARA 292. 

See PARAS 292 et seq, 315 et seq. 

See PARA 203 et seq. 


со - ON м 


B. THE LAW SOCIETY 


(A) The Constitution of the Law Society 


439. Law Society’s Royal Charters. The Law Society is incorporated as a legal 
entity under a Royal Charter of 1845 and Supplemental Charters of 1872, 1903, 
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1909 and 19541. It is a body corporate with а common seal? and perpetual 
succession?, and is empowered^ to acquire, hold, sell‘, grant, demise, exchange, 
dispose of or mortgage any estate or interest in land. 

The Council of the Law Society may, by resolution passed by not less than 
two-thirds of the members present and voting at a meeting of the Council and 
subsequently confirmed by a like number of members at a special general 
meeting, alter, amend or add to any of the provisions of the Charter of 1845 or 
any of the supplemental charters subject to approval by Her Majesty, her heirs or 
successors in Council". 


1 A Royal Charter is in effect legislation made by the Sovereign under the Royal Prerogative. It 
needs no approval by Parliament. The Charter of 1845 repealed and replaced the Society's first 
Sap Charter of 1831. For the Charter of 1845 and supplemental charters see the Law Society 
website. 

2 Charter of 1845 cl 1, 2. As to the Royal Charter by which the Law Society is incorporated see 

PARA 438. 

Charter of 1845 cl 3. 

Supplemental Charter of 1954 cl 15, revoking and replacing the Charter of 1845 cl 4. 

No sale of the Law Society's Hall in Chancery Lane, London, may be made without the 

approbation and concurrence of a general meeting of members: Supplemental Charter of 1954 cl 

15 

6 Supplemental Charter of 1954 cl 15. 

7 Supplemental Charter of 1954 cl 18. 
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440. General meetings of members of the Law Society. А general meeting of 
the members of the Law Society must be held once a year! on a date and at a 
place fixed by the Council of the Law Society, for the purpose of the taking of 
the Chair, the approval of the minutes of the previous general meeting, the 
declaration of persons elected as members of the Council’, the reception of the 
annual report of the Council, the approval of the audited accounts* and 
disposing of business introduced by the Council, motions? and any other matter 
which may, consistently with the charters and byelaws, be introduced at such a 
meeting$. 

A special general meeting may be called at any time by the Council" and a 
special general meeting must also be called by the Council on a written 
requisition signed by 100 or more members and addressed to the chief 
executive’. If the Council fails to call such meeting within the time allowed then 
any ten of the requisitioners may fix a day and require the chief executive to call 
the meeting?. 

The members in general meeting may make byelaws, rules, orders and 
ordinances for the regulation and government of the Society'? including the 
procedure for the election of members of its Council, the fixing of the fees, 
subscriptions and other sums to be paid by honorary members and associate 
members of the Society and the time or periods in respect of which such fees, 
subscriptions and other sums are to be payable so far as such are not inconsistent 
with the express provisions of any statute or charter of the Society!!, and for 
carrying out Из ригроѕеѕ!?, and, in pursuance of powers conferred by the 
byelaws!? and by the Solicitors Act 1974, regulations have been made by the 
Council!^. 


1 Charter of 1845 cl 13. As to the Council of the Law Society see PARA 444 et seq. For the byelaws 
relating to annual general meetings see Byelaws 16-20. As to the Royal Charter by which the 
Law Society is incorporated see PARA 439. 

Ie under Byelaw 29. j 

As to the election of members of the Council see Byelaws 48-86. 

As to the audited accounts see Byelaws 40—43, 89. 
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5 Ie motions under Byelaw 18(1), the text of which has been published under Byelaw 19(2). 

6 Byelaw 20(1). 

7 Byelaw 21; and see Charter of 1845 cl 13. For the byelaws relating to special general meetings 
generally see Byelaws 22-25. 

8 Byelaw 22(1). 

9  Byelaws 22(4), (5). 

10 Charter of 1845 с! 12. 

11 Supplemental Charter of 1954 cl 13. No entrance fees or subscriptions are payable by honorary 
members of the Society: cl 8. As to memberships generally see PARA 441. 

12 The purposes of the Society are set out by recital only, namely ‘promoting professional 
improvement and facilitating the acquisition of legal knowledge': Charter of 1845. 

13 The current byelaws are those adopted at a general meeting of members held on 5 July 2012. 

14 The current general regulations are those made on 27 March 2013 (the ‘Law Society's General 
Regulations 2014). 


(B) Membership of the Law Society 


441. Membership of the Law Society generally. The Council of the Law 
Society may elect to membership any eligible! candidate, whether or not he or 
she has applied for membership. Membership is voluntary’. Honorary 
membership is also conferred by the Council from time to time’. 

Members of the Society may be divided into different classes and may be 
required to pay different amounts to the Society?. The amount of the annual 
subscription is fixed by the Council, which may from time to time vary the 
amount payable by members ог by the different classes of members$. 


1 ‘Eligible’ means persons who the Council of the Law Society think fit to be members of the Law 
Society who are (1) included in the roll of solicitors kept under the Solicitors Act 1974 s 6 (or 
any statutory modification or re-enactment of s 6: see PARA 473); (2) European lawyers 
registered in accordance with European Parliament and Council Directive (EC) 98/5 (OJ L77, 
14.3.1998, p 36) to facilitate practice of the profession of lawyer on a permanent basis in a 
Member State other than that in which the qualification was obtained (‘the Establishment 
Directive’); ог (3) foreign lawyers registered under the Courts and Legal Services Act 1990 s 89 
(or any statutory modification or re-enactment of s 89), provided the Council has agreed to 
extend eligibility for membership to them: Byelaws 1(1), 2(1), (6); Charter of 1845, cl 10. As to 
the procedure for election and admission of members see Byelaw 2. As to byelaws see PARA 440 
note 13. 

2 Byelaw 2(1). 

3 Provision formerly made for the introduction of compulsory membership has been repealed: see 
the Solicitors Act 1957 s 75 (repealed by the Solicitors (Amendment) Act 1974 s 19(5), Sch 3 
Pt I). Where the Council of the Law Society has elected to membership a candidate who has not 
previously applied for membership, the election is provisional and will be void if the candidate 
informs the Chief Executive that he or she does not wish to take up membership: Byelaw 
2(3), (4). 

4 See Byelaws 12, 13; and PARA 442. 

5 See Byelaws 3. 

6 See Byelaws 1(1), 3. 


442. Honorary and associate membership of the Law Society. The 
constitution of the Law Society also provides for the election of additional classes 
of persons, namely honorary members of the Council of the Law Society, and 
honorary members, associate members and affiliates of the Society, all of whom 
are to be regarded as non-corporate members!. 

Honorary members of the Council are such persons as may be so elected by 
the Council of the Law Society for such period or periods as the Council thinks 
fit, on account of their distinction and eminence?. 

Honorary members of the Society are persons elected as such by the Council, 
for such period as the Council thinks fit, who are lawyers in any jurisdiction who 
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are neither otherwise eligible for election as members of the Society nor members 
of the English bar ordinarily resident in England and Wales, or persons, whether 
or not solicitors, who have rendered distinguished service to the Society or to the 
law, or who are able to assist the Society in promoting its objects, or who are 
otherwise deserving of recognition by the Society on account of their distinction 
or eminence’. 

An associate member of the Society is a person elected as such by the Council, 
who is a trainee solicitor. An associate member is not a member’. 

The Council alone is empowered to decide conclusively whether an applicant 
has or has not fulfilled the conditions applicable to membership in any particular 
сазеб. 

Except as mentioned previously, the terms of admission, rights, privileges and 
obligations, including liability to expulsion or suspension, of honorary members 
of the Council and of honorary members and associate members of the Society 
are such as the byelaws prescribe". The powers given to a general meeting by the 
Charter of 1845 of ordaining and making byelaws, rules, orders and ordinances 
for the regulation and good government of the Society and of the members and 
affairs of the Society have been extended so as to enable the ordaining and 
making of such byelaws, rules, orders and ordinances with respect to 
membership?. In exercise of this power byelaws have been made. 


1 Supplemental Charter of 1954 cl 5. 

2 Byelaw 12(1). The privileges of honorary members of the Council are decided by the Council: 
Byelaw 12(2). As to byelaws see-PARA,440 note 13. 

3 Byelaw 13(1). The privileges of honorary members of the Society are decided by the Council: 
Byelaw 13(2). 

4 Byelaw 5(1). No person remains an associate member after admission as a solicitor: Byelaw 

5(2). 

See Byelaw 1(1). 

Supplemental Charter of 1954 cl 11. 

Supplemental Charter of 1954 cl 12. 

Supplemental Charter of 1954 cl 13. 
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443. Exclusion of Law Society members and loss of rights. A member of the 
Law Society is suspended from exercising any membership rights or privileges if: 
(1) he or she is suspended from practice as a solicitor; or 
(2) his or her registration as a registered European lawyer or a registered 
foreign lawyer is suspended'. 
The Council of the Law Society, may for such period and for such reasons as it 
considers appropriate suspend a member from using the facilities of the Society's 
Hall, or exercising some or all of the other rights or privileges of membership, so 
long as he or she has been given the requisite notice and a reasonable 
opportunity to make representations concerning the proposed suspension’. 

A member of the Law Society will have his membership automatically 
terminated without affecting any liability to pay any outstanding subscription, if 
he or she: 

(a) is in arrears with subscription for a specified period (which must be not 

less than one month); 

(b) is struck from the roll?; or 

(c) ceases to be registered as a registered European lawyer or a registered 

foreign lawyer?. 
A member of the Law Society may be expelled by the Council if he or she: 

(i) is an undischarged bankrupt, or has entered into a deed of arrangement 

with his or her creditors; 
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(ii) has been suspended from practice; 

(iii) has had his or her registration as a registered European lawyer or 
registered foreign lawyer suspended; 

(iv) lacks mental capacity$; 

(v) has not paid a penalty or costs ordered by the Solicitors Disciplinary 
Tribunal; or 

(vi) has had an order made against him or her for the issue of a writ of 
attachment". 


Byelaw 8(1). 

Byelaw 9. 

As to the roll see PARA 473. 

‘Registered European lawyer’ means a European lawyer registered with the Solicitors Regulation 

Authority (‘SRA’) under European Parliament and Council Directive (EC) 98/5 (ОЈ 177, 

14.3.1998, p 36) to facilitate practice of the profession of lawyer on a permanent basis in a 

Member State other than that in which the qualification was obtained (‘the Establishment 

Directive"): see Byelaw 1(1). As to registered European lawyers see PARA 489. 

5 Byelaw 10. ‘Registered foreign lawyer’ means a foreign lawyer registered with the SRA under 
the Courts and Legal Services Act 1990 s 89. As to registered foreign lawyers see PARA 490. 

6 Ie is a person subject to the Mental Capacity Act 2005 ss 15, 16; see MENTAL HEALTH AND 
CAPACITY vol 75 (2013) PARAS 723, 724. 

7 Byelaw 11(1). Attachment is now obselete: see PARA 559 note 2. As to - manner in which the 

power to expel may be exercised see Byelaw 11(2)-(5). 
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(C) Tbe Council of the Law Society 


444. The constitution of the Council of the Law Society. The Law Society 1$ 
governed by a president, and a vice-president and a Council, elected from 
members of the Law Society!, consisting of 100 persons?. Sixty-one of the 
members are elected by geographical constituency and 39 represent 
non-geographical constituencies’. The Council is competent to act until reduced 
below the number of 30%. 

If the vacancy occurred by annual rotation, members of the Council hold 
office for a period of four years and in any other case, until the expiration of the 
term of office of their predecessor". Members of the Council are eligible for 
re-election$. 

The Council may suspend any member if it sees occasion to do so" and must 
convene a special meeting of the members of the Society to decide on his 
removal’. 


1 Charter of 1845 cl 8. In practice the Council now proposes a deputy vice-president to the annual 
general meeting of the Society and the three office holders operate as a triumvirate. No mention 
is made in the Charters of the office of deputy vice-president but only in the Byelaws: see PARA 
447. 

2 Byelaw 44. 

3 Byelaw 44. As to the election of members see PARA 445. As to the geographical constituencies 
see Byelaw 46. As to the non-geographical constituencies see Byelaw 47. 

4 Byelaw 45. 

5  Byelaw 82. As to the causes of vacation of office see Byelaw 84. Where a vacancy occurs it must 
be filled by election to be held on a date fixed by the Council: see Byelaw 48. 

6 See Byelaw 53. 


7 ее Byelaw 86(1). No member may be suspended unless he or she has been given the requisite 
notice in writing with statement of reasons and been afforded a reasonable opportunity to make 
representations: see Byelaw 86(2). Such suspension automatically acts to suspend a member 
from acting as an officer of the Council: see Byelaw 86(4), (5). The Council may extend the 
suspension: see Byelaw 86(3). 

8 See Byelaw 85. 
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445. Election of the Council of the Law Society members. For the purposes of 
elections to the Council of the Law Society, England and Wales are divided into 
42 constituencies each with an allocated number of Council members!. Not less 
than two nor more than ten eligible members of the Law Society may nominate 
any other eligible member for election to the Council in respect of their 
constituency?. 

If the last date for receipt of nominations has passed without any nominations 
having been received by the chief executive, a nomination committee must be 
established in the constituency. Its task is to secure the nomination of sufficient 
candidates to fill any vacancies and to assist members to make a choice between 
candidates?. The byelaws lay down procedures for preliminary notice of Council 
elections and for a poll in respect of contested elections’. 

The seats to be filled on a national basis bear a designation denoting the sector 
of the profession, type of solicitor or area of legal practice to be represented by 
the member filling that seat?. 

Provision is also made for the withdrawal of nominations and the death of a 
candidate*. 

Each Council member, when first elected must complete a programme of 
equality and diversity training approved by the Council’. 


1 Byelaw 46, Appendix 1. As to byelaws see PARA 440 note 13. 

2 Byelaw 51. As to eligibility see Byelaw 52; as to the form of nomination see Byelaw 57; and as 
to the term of office where there is a contested election see Byelaw 82(3). 

3 See Byelaw 64. As to the constitution of the selection committee see Byelaw 64. 

4 See Byelaws 49-66. Accidental omission to dispatch any notice or voting paper to a member at 
his registered address does not invalidate an election: Byelaw 69. 

S See Byelaw 47. Where a casual vacancy arises the Council must fill it as soon as practicable: see 
Byelaw 65. 

6 See Byelaw 81. 

7 See Byelaw 83. 


446. Meetings of the Council of the Law Society and the common seal. The 
Council of the Law Society may make regulations for its meetings and 
proceedings, for the appointment of committees, and generally for the 
management of the Society’. Minutes of the proceedings of every meeting of the 
Council must be taken and signed by the chairman of that or the next meeting’. 
A record showing how many times each member of the Council has attended 
meetings must be made available to any member of the Society on request’. 
Reasonable travelling and out-of-pocket expenses are paid out of the Society's 
funds to members of the Council and committee members for attendance at 
meetings or otherwise being engaged in the Society's business. 

The Council has custody of the common seal of the Society which must be 
used only by the authority of the Council’. 


1 See Byelaw 87. The regulations must be consistent with statute, the Charter of 1845 (see PARA 
439), and Byelaws (as to byelaws see PARA 440 note 13): Byelaw 87. Regulations must permit 
members to attend Council meetings: Byelaw 88. Regulations must also provide for the 
appointment of a committee to keep the size of the Council and related matters under review, 
and an audit committee: see Byelaws 89, 90. As to the management of the Society see PARA 448. 

2 Byelaw 93. 

3 Byelaw 94. 

4 Вуејам 92. Reasonable compensation may be payable in respect of Council members in 
accordance with arrangements made: see Byelaw reg 91. 

5 Byelaw 100(1). Every document to which the common seal is applied must be signed by a 
member of the Council and countersigned by the chief executive or by a second member and 
must be recorded in the register: Byelaw 100(2). 
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447. The president, vice-president and deputy vice-president of the Council of 
the Law Society. The deputy vice-president is elected by the solicitor-members 
of the Council from among themselves!. The name of the candidate so elected 
must be published as soon as practicable following the completion of the election 
procedure?. The deputy vice-president holds office for one year and takes office 
at the conclusion of the annual general meeting immediately following his 
election, whether by the Council or following a ballot of members?. The deputy 
vice-president automatically succeeds to the office of vice-president at the 
conclusion of his term of office, and the vice-president automatically succeeds to 
the office of president at the conclusion of his term of office*. Where a casual 
vacancy occurs, the then lower office holder will succeed immediately to the 
higher office. Where this succession is declined, the office must be offered to the 
next in line, and if all lower office holders decline, or it is the office of deputy 
vice-president that has become vacant, then the Council must elect one of their 
members to hold the office until the next annual general meeting?. 

The Council may permit the president or vice-president to reside in any 
premises belonging to the Society®. During the terms of office of the president, 
vice-president and deputy vice-president, monetary compensation is payable to 
their firms or employers". i d l 


1 See Byelaw 95(1). As to byelaws see PARA 440 note 13. As to the constitution of the Council see 
PARAS 444—445. 

2 бее Byelaw 95(2). If, within the period of 14 days following such publication, 500 members so 
demand in writing addressed to the Chief Executive, a ballot must be held for the office of 
deputy vice-president, in which every member is eligible to vote. Additional candidates may be 
nominated in the written demand. The procedure and timetable for the ballot are decided by the 
Council. If no demand is received within the period of 14 days, the election by the Council is 
final: Byelaw 95(3)-(5). 

3 See Byelaw 95(6). 

4 See Byelaw 96(1), (2). The Council may pass a resolution requiring an election to be held: see 
Byelaw 96(3). Where such a resolution is passed, the Council must elect a Council member to fill 
the office to which automatic succession would have taken place but for the resolution: Byelaw 
96(4). 

5 See Byelaw 97. Where a person succeeds to a casual vacancy he must be treated as if he had 
automatically succeeded to the position: see Byelaw 97(4), (5). As to the annual general meeting 
see PARA 440. 

6 бее Byelaw 99. 

7 See Byelaw 98. 


(D) The Management of the Law Society 


448. The Council of the Law Society’s powers of management. Subject to the 
provisions of the charters and of the byelaws for the time being in force, the 
management of the affairs of the Law Society is vested in the Society's Council!. 

Subject to any provision to the contrary made by or under any other 

enactment? the Council may arrange for any of its functions? to be exercised by: 

(1) а committee of the Council^; 

(2) a sub-committee of such a committee?; 

(3) а body corporate which is established for the purpose of providing 
services to the Council (or any committee of the Council) and is a 
wholly-owned subsidiary® of the Society’; ог 

(4) an individual (whether ог not a member of the Society’s staff)’. 

Arrangements made under these provisions’ in respect of a function may 

provide that the function is to be exercised in accordance with the arrangements 
only (and not by the delegating body)'?. Any power given by the foregoing 
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provisions!! may be exercised so as to impose restrictions or conditions on the 
body or individual by whom the function is to be discharged". 

А committee or sub-committee may include or consist of individuals other 
than members of the Council, or the Society, or solicitors!?. A sub-committee 
may also include or consist of individuals other than members of the 
committee!^, The Council may make arrangements for the appointment and 
removal of members of any committee to be made other than by изеј . А 
committee or sub-committee may regulate its own procedure, including 
quorum’, 


1 Charter of 1845 cl 11; Solicitors Act 1974 s 80(1) (amended by the Courts and Legal Services 
Act 1990 Sch 18 para 16; and the Legal Services Act 2007 Sch 16 para 72). As to byelaws see 
PARA 440 note 13. 

Solicitors Act 1974 s 79(15) (s 79 substituted by the Legal Services Act 2007 Sch 16 para 71). 

Including any function exercisable by virtue of the Solicitors Act 1974 s 80 (see PARA 448): 

s 79(1)(а) (as substituted: see note 2). 

4 Solicitors Act 1974 s 79(1)(a) (as substituted: see note 2). Where any function may be 

discharged by a committee, the committee may arrange for the discharge of the function by (1) 
a sub-committee of that committee (in which case see also note 5); (2) a body corporate which is 
established for the purpose of providing services to the Council (or any committee of the 
Council) and is a wholly-owned subsidiary of the Society; or (3) an individual (whether or not a 
member of the Society's staff): s 79(2) (as so substituted). Section 79(2) has effect subject to any 
contrary direction given by the Council: s 79(6) (as so substituted). 

5 Solicitors Act 1974 s 79(1)(b) (as substituted: see note 2). Where any function may be 
discharged by a sub-committee, that sub-committee may arrange for the discharge of the 
function by an individual (whether or not a member of the Society's staff): s 79(3) (as so 
substituted). Section 79(3) has effect subject to any contrary direction given by the Council (or, 
where the function has been delegated by a committee, the committee): s 79(6), (7) (as so 
substituted). 

‘Wholly-owned subsidiary’ has the meaning given by the Companies Act 2006 s 1159 (see 
COMPANIES vol 14 (2009) PARA 25): Solicitors Act 1974 s 79(14) (as substituted: see note 2). 
Solicitors Act 1974 s 79(1)(c) (as substituted: see note 2). 

Solicitors Act 1974 s 79(1)(d) (as substituted: see note 2). 

Ie under the Solicitors Act 1974 s 79. 

0 Solicitors Act 1974 s 79(4) (as substituted: see note 2). ‘Delegating body’ means, in the case of 
arrangements under s 79(1) (see text and notes 2-8), the Council; in the case of arrangements 
under s 79(2) (see note 3), the committee; and, in the case of arrangements under s 79(3) (see 
note 5), the sub-committee: s 79(5) (as so substituted). 

11 Ie the Solicitors Act 1974 s 79(1)-(3) (as substituted: see note 2) (see text and notes 1-8). 

12 Solicitors Act 1974 s 79(8) (as substituted: see note 2). 

13 Solicitors Act 1974 s 79(9) (as substituted: see note 2). 

14 Solicitors Act 1974 s 79(10) (as substituted: see note 2). 

15 Solicitors Act 1974 s 79(11) (as substituted: see note 2). 

16 Solicitors Act 1974 s 79(12) (as substituted: see note 2). The validity of any proceedings of a 

committee or sub-committee is not affected by any vacancy among its members: s 79(13) (as so 
substituted). 
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449. Power to use the Law Society's general funds. The Council of the Law 
Society may apply the general funds of the Law Society in promoting, advancing 
or protecting the objects of the Society, and, without prejudice to the generality 
of those words: 

(1) in providing and maintaining a site or sites for or premises for use as a 
hall, library, offices, reading rooms, refreshment rooms or otherwise for 
the use of members or for any purposes of the Society as the Council 
considers desirable; 

(2) in maintaining a library or libraries for the use of members and of 
trainee solicitors!; 

(3) in remunerating the officers and servants of the Society or providing 
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pensions or gratuities to former officers and servants or their 
dependants or in making other provision for them; 

(4) іп paying reasonable sums for the expenses of officers of the Society or 
members of the Council incurred in respect of the business of the Society 
or of any person, whether a member of the Society or not, who has 
rendered special services to the Society; 

(5) in paying reasonable sums to compensate the president, vice-president 
and deputy vice-president, and members of the Council of the Society, 
such sums to be paid either directly to the president, vice-president, 
deputy vice-president and members of the Council of the Society or to 
their firms or employers; 

(6) іп making gifts or contributions for national, public, educational or 
charitable purposes; 

(7) in making grants to universities or other educational establishments, in 
providing schools of law, lectures, classes or other tuition, in making 
grants for them, in establishing bursaries, scholarships or exhibitions, in 
giving prizes or in otherwise promoting or furthering the interests of 
members or prospective members of the Society; + s, 

(8) in making grants or other contributions or paying subscriptions to 
international, national or local legal societies or to organisations having 
objects analogous to those of the Society or the support of which will, in 
the Council's opinion, benefit the Society or its members; 

(9) in publishing or distributing books, pamphlets or journals relating to 
the affairs or interests of the Society or promoting or advancing the 
interests, usefulness and efficiency of members of the Society; and 

(10) in otherwise, in any manner consistent with the charters and byelaws, 
promoting, advancing or protecting the interests, usefulness and 
efficiency of the solicitors’ branch af the legal profession and the 
members of the Law Society?. 


1 Trainee solicitors are referred to in the Supplemental Charter of 1954 as 'articled clerks’. 
2 Supplemental Charter of 1954 cl 16. 


450. Power to enter the Law Society into alliances with other societies. The 
Council of the Law Society may, on such terms and conditions and for such 
period or periods as it thinks fit, admit into alliance with the Law Society any 
Society established anywhere in the British Commonwealth (except in England 
or Wales) the principal objects of which are analogous to those of the Law 
Society. During the continuance of the alliance, such a Society is entitled to be 
described as being in alliance with the Law Society in England, and its members 
are entitled to such privileges (including admission to the hall, library, reading 
rooms, refreshment rooms and other rooms of the Law Society, attendance at 
meetings and use of the facilities of that Society) as, subject to any provisions of 
the byelaws, the Council thinks fit!. 


1 Supplemental Charter of 1954 cl 17. 


451. Employment of Law Society staff. The Council of the Law Society may 
appoint and remove a chief executive and other staff, and may prescribe their 
respective duties, pay them such salaries as the Council thinks fit, and permit 
them to live in any of the Society's premises, and may allocate to their use such 
accommodation as the Council thinks fit!. 


1 Charter of 1845 cl 11; Byelaw 101. 
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452. Documents and evidence. In any proceedings, a document purporting to 
be certified by the secretary! as a copy of a resolution passed by the Council of 
the Law Society or a committee or sub-committee of the Council on a specified 
date is evidence that that resolution was duly passed on that date?. 


1 ‘Secretary’ of the Law Society includes any deputy or person appointed temporarily to perform 
the duties of that office: Solicitors Act 1974 s 87(1). 


2 Solicitors Act 1974 s 80(3) (amended by the Courts and Legal Services Act 1990 s 125(3), 
Sch 18 para 16). 


453. Representation of the Law Society on other bodies. The Law Society is 
entitled to be consulted before any of its members who are eligible are appointed 
to serve on the Civil Procedure Rule Committee!. The Society is entitled to be 
represented on the remuneration committee under the Solicitors Act 1974? by the 
president of the Society? and the president of a local law society*. 

The Law Society is also represented on various other bodies including the 
governing bodies of certain universities and university colleges and on the 
Incorporated Council of Law Reporting of England and Wales. 

Acting closely with, yet independent of, the Law Society, are 122 local law 
societies and eight associations of grouped law societies?. These societies have 
received statutory recognition in the rights of representation on the committees 
previously mentioned®. 


See the Civil Procedure Act 1997 s 2(2)(e), (f), (4); and CIVIL PROCEDURE vol 11 (2009) PARA 25. 
Ie under the Solicitors Act 1974 s 56(1): see РАКА 709. 

As to the president of the Law Society see PARA 447. 

Solicitors Act 1974 s 56(1)(4), (e); and PARA 709. ‘Local law society’ means a society which is 
for the time being recognised by the Council of the Law Society as representative of solicitors in 
some particular part of England and Wales: s 87(1). 


$ The earliest provincial society was the Bristol Incorporated Law Society, which was founded in 
1770 and incorporated under the Companies Act 1877 (repealed). The oldest of the London 
societies is the Worshipful Company of Solicitors of the City of London, founded in 1908, which 
became a livery company in May 1944, and received a royal charter in June 1957. As to the 
livery companies see CORPORATIONS vol 24 (2010) PARA 507 et seq; and LONDON 
GOVERNMENT vol 71 (2013) PARA 46 et seq. 


6 Ер Ше remuneration committee: see the text and note 5. 
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C. SOLICITORS REGULATION AUTHORITY 


454. The Solicitors Regulation Authority. The Law Society is an approved 
regulator! and is under a duty to ensure that the exercise of its regulatory 
functions is not prejudiced by its representative functions?. In practice many of 
the regulatory powers of the Law Society have been devolved to the Solicitors 
Regulation Authority (‘SRA’) and consequently the SRA is responsible for several 
functions previously dealt with by the Law Society’. 

Solicitors are under a duty to co-operate fully with the SRA and the Legal 
Ombudsman‘ and to comply with all reporting and notification requirements?. 

The SRA has representatives in the Quality Assurance Scheme for Advocates 
(“QASA’)® which regulates the quality of all advocates including solicitors. 

The SRA is undergoing a major programme of regulatory reform with the aim 
of removing unnecessary regulatory barriers and restrictions to enable increased 
competition, innovation and growth to better serve the consumers of legal 
services, reducing unnecessary regulatory burdens and cost on regulated firms 
and ensuring that regulation is properly targeted and proportionate for all 
solicitors and regulated businesses, particularly small businesses’. 
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The roles of Compliance Officers for Legal Practice (“СОІРѕ’) and for Finance 
and Administration (‘COFAs’) are an integral part of the move to 
outcomes-focused regulation and key to the SRA's aim that firms will take 
responsibility for managing risks to their delivery of legal services. The COLP 
and COFA have responsibility for the firm's systems and controls of risk 
management and compliance?. 


1 See the Legal Services Act 2007 s 20, Sch 4 para 1(1); and PARA 227 et seq. The Law Society is 
also a qualifying regulator for the purposes of the Immigration and Asylum Act 1999 Pt 5 (see 
IMMIGRATION AND ASYLUM vol 57 (2012) PARA 205) (see the Legal Services Act 2007 Sch 18 
para 2). As to the meaning of ‘approved regulator’ see РАКА 227. 

2 бее the Law Society Press Release dated 17 July 2008. See also the Legal Services Act 2007 s 30; 
and PARA 243. 

3 See PARA 473 et seq. 

4 Solicitors are required to achieve specified outcomes in relation to co-operation with the SRA 

and Legal Ombudsman: see the SRA Code of Conduct 2011 Ch 10. As to the Legal 

Ombudsman see PARAS 293 et seq, 315 et seq. See also PARAS 292, 438. АП the regulatory 

requirements made by the SRA are contained in the SRA Handbook: see PARA 456. The 

provisions of the SRA Handbook are non-statutory and are therefore not set out in detail in this 
work. For further information see the Solicitors Regulation Authority website. 

See the SRA Code of Conduct 2011 Ch 10. ae 

As to the QASA see PARA 355. | а 

See the SRA Policy Statement Approach to regulation and its reform (7 May 2014). 

See the SRA Handbook Authorisation Rules for Legal Services Bodies and Licensable Bodies 

Rules 2011 r 8. 


M Y 


о чм 


455. The keeping of the roll and the practising certificate register. The 
Solicitors Regulation Authority (‘SRA’)! is required to keep a list of all solicitors 
of the Senior Courts, called the "то, 

In addition to keeping the roll of all solicitors?, the SRA must maintain a 
register relating to practising certificates*. For the purpose of facilitating the 
service of notices and other documents, every solicitor who has in force, or has 
applied for, a practising certificate must give notice to the SRA of any change in 
his place or places of business before the expiration of 14 days from the date on 
which the change takes effect’. 


1 The Solicitors Act 1974 refers to the ‘Society’ (ie the Law Society incorporated and regulated by 
the Charter (see s 87(1); and PARA 437 note 4)). However, in practice the body currently 
responsible for the keeping of the roll and the practising certificate register is the SRA (see PARA 
454). 

2 See the Solicitors Act 1974 s 6(1); and PARA 473. See also the Solicitors Keeping of the Roll 

Regulations 2011 which cover the mode of keeping the roll, the content, removal of, restoration 

to, and change of name on the roll forms, fees and appeals. All the regulatory requirements 

made by the SRA are contained in the SRA Handbook: see PARA 456. The provisions of the SRA 

Handbook are non-statutory and are therefore not set out in detail in this work. For further 

information see the Solicitors Regulation Authority website. 

As from 2015 the keeping of the roll exercise will not be conducted annually but only when 
the SRA considers it necessary. 

See PARA 473 et seq. 

The register is of all solicitors who hold practising certificates and contains the full name of each 

solicitor who holds a practising certificate, a statement in relation to him as to whether there is 

in force a sole solicitor endorsement and such other information as may be specified in 
regulations made under the Solicitors Act 1974 s 28(1)(d) (see PARA 482): see the Solicitors 

Act 1974 s 10A (added by the Legal Services Act 2007 Sch 16 paras 1, 10). See also the SRA 

Practising Regulations 2011 regs 11, 14. AII the regulatory requirements made by the SRA are 

contained in the SRA Handbook: see PARA 456. The provisions of the SRA Handbook are 

non-statutory and are therefore not set out in detail in this work. For further information see the 

Solicitors Regulation Authority website. As to the SRA's functions in connection with the issue 

of practising certificates see PARA 478 et seq. As to the evidential standing of the register see 

PARA 483. 
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А person whose name is on the roll may apply to the SRA to be issued with a practising 

certificate: Solicitors Act 1974 s 9(1) (s 9 substituted by the Legal Services Act 2007 Sch 16 
para 9). Such an application may include an application for a sole solicitor endorsement: 
Solicitors Act 1974 s 9(2) (as so substituted). An application under s 9 must be (1) made in 
accordance with regulations under s 28 (see PARA 482); and (2) accompanied by any fee payable 
under s 11(1) in respect of the practising certificate applied for and any additional fee payable 
under s 11(4) in respect of the application: s 9(3), (4) (as so substituted). See also the SRA 
Practising Regulations 2011 regs 1-10; and the SRA Guidance on Practising Certificates 
outlining the circumstances in which a practising certificate is required in private practice, a 
non-solicitor organisation or retirement. 
See the Solicitors Act 1974 s 84(1). Any notice or other document required or authorised by or 
by virtue of the Solicitors Act 1974 to be served on any person may be served on him by 
delivering it to him, by leaving it at his proper address or by sending it by post: s 84(2). Any 
such notice or document may be served on a practising solicitor, without prejudice to any other 
method of service, by sending it in a registered letter addressed to him at any place specified as 
his place of business, or one of his places of business, in his latest application for a practising 
certificate or in any subsequent notice under s 84(1): s 84(3). See also PARA 454. 


456. Requirement and powers to make rules and regulations. The Solicitors 
Regulation Authority (‘SRA’)! is responsible for providing rules relating to: 


to 


(1) the professional practice, conduct, discipline and fitness to practise of 
solicitors?; 

(2) accounts and trust accounts?; 

(3) the inspection of bank accounts kept by solicitors‘; 

(4) accountants’ reports?; 

(5) professional indemnity$; 

(6) the compensation fund required to be maintained and administered by 
it, and the procedure for making grants from it". 

Rules made may also provide for any rules made under heads (1) to (4) above? 

have effect in relation to employees of solicitors with such additions, 


omissions or other modifications as appear to the SRA to be necessary or 
expedient?. 


tra 


The SRA also has power to make training regulations about education and 
ining for persons seeking to be admitted or to practise as solicitors!?. 
All the regulatory requirements made by the SRA are contained in the SRA 


Handbook!! which comprises: 
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(а) the 10 mandatory principles which underpin all of the Handbook 

requirements'?; 

) the SRA Code of Conduct"; 

c) the Accounts Rules"; 

d) authorisation and practising requirements??; 

e) client protection!6; 

) discipline and costs гесоуегу!”; 

г) overseas rules!*; 

h) specialist services such as financial services, property selling and 

European cross-border activities!?; and 

(i) the glossary. 
The Solicitors Act 1974 refers to the 'Society' (ie the Law Society elected in accordance with 
provisions of the Charter and the Solicitors Act 1974 (see s 87(1); and PARA 437 note 4)). 
However in practice the body currently responsible for the regulation of solicitors and the 
making of such rules is the SRA (see PARA 454). 
See the Solicitors Act 1974 s 31; and PARA 626. 
See the Solicitors Act 1974 s 32; and PARA 629. 


See the Solicitors Act 1974 s 33A; and PARA 634. 
See the Solicitors Act 1974 s 34; and PARAS 636-639. 
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See the Solicitors Act 1974 s 37(1); and PARA 640. 
See the Solicitors Act 1974 ss 36, 36A; and PARAS 643-647. 


Ie rules made under the Solicitors Act 1974 ss 13, 32, 33A, 34. 


Solicitors Act 1974 s 34A(1) (ss 34A, 34B added by the Legal Services Act 2007 Sch 16 
para 36). If any employee of a solicitor fails to comply with rules made under head (1) or head 
(2) in the text, as they have effect in relation to the employee by virtue of the Solicitors Act 1974 
s 34A(1), any person may make a complaint in respect of that failure to the Tribunal: s 34A(2) 
(as so added). If any employee of a solicitor fails to comply with rules made under head (4) in 
the text, as they have effect in relation to the employee by virtue of s 34A(1), a complaint in 
respect of that failure may be made to the Tribunal by or on behalf of the SRA: s 34A(3) (as so 
added). Where rules under head (2) in the text have effect in relation to employees of solicitors 
by virtue of s 34A(1), provisions relating to the position of a bank or building society where a 
solicitor keeps an account (see s 85; and PARA 632) apply in relation to an employee to whom 
the rules have effect who keeps an account with a bank or building society in pursuance of such 
rules as it applies in relation to a solicitor who keeps such an account in pursuance of rules 
under head (2): s 34B(1) (as so added). Where rules made under head (2) contain any such 
provision as is referred to in s 33(1) (see PARA 633) and has effect in relation to employees of 
solicitors by virtue of s 34A(1), except as provided by the rules, an employee to whom the rules 
are applied is not liable to account to any client, other person or trust for interest received by the 
employee on money held at a bank or building society in an account which is for money received 
or held for, or on account of (1) clients of the solicitor, other persons or trusts, generally; or (2) 
that client, person or trust, separately: s 34B(2), (3) (as so added). Where rules made under head 
(3) in the text have effect in relation to employees of solicitors by virtue of s 34A(1), the SRA 
may disclose a report on or information about the accounts of any employee of a solicitor 
obtained in pursuance of such rules for use in investigating the possible commission of an 
offence by the solicitor or any employees of the solicitor and in connection with any prosecution 
of the solicitor or any employees of the solicitor consequent on the investigation: s 34B(4), (5) 
(as so added). Where rules under head (4) in the text have effect in relation to employees of 
solicitors by virtue of s 34A(1), s 34(9), (10) (see PARA 639) apply in relation to such an 
employee as they apply in relation to a solicitor: s 34B(6) (as so added). 

See the Solicitors Act 1974 s 2(1); and PARA 467. As to the provision that may be made see the 
Solicitors Act 1974 s 2(3); and PARA 467. 

All the regulatory requirements made by the SRA are contained in the SRA Handbook: see PARA 
456. The provisions of the SRA Handbook are non-statutory and are therefore not set out in 
detail in this work. For further information see the Solicitors Regulation Authority website. 
See PARA 628. 


The Code of Conduct sets out outcome-focused conduct provisions, which show how the 
principles apply in practice to conduct matters, and provide clarity for consumers about the 
outcomes and protections they can expect. See further PARA 627. 


The Accounts Rules provide for protection of client money, including outcomes-focused 
provisions on authorising withdrawals from the client account and accounting for interest. See 
further PARA 630. 


The authorisation and practising requirements include the appointment of compliance officers 
(COLP and СОЕА), notification requirements and admission and education requirements. See 
further PARAS 454 et seq, 467 et seq, 488 et seq. 


This includes outcomes and rules in relation to indemnity insurance and the Compensation 
Fund. See further PARA 641 et seq. 

See further PARA 671. 

See further PARAS 650, 672. 

See further PARAS 625, 642. 


457. Powers of intervention in solicitor's practice. The Solicitors Regulation 
Authority (‘SRA’)! has powers of intervention in a solicitor's practice?, 
exercisable in relation to money, documents, mail and other forms of 
communication, and trusts connected with the practice?, in specified 
circumstances such as the solicitor's suspected dishonesty, his breach of accounts 
rules, his bankruptcy, his being struck off the roll or suspended from practice, or 
undue and unexplained delay in his dealing with a client's аб аза“. 
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1 The Solicitors Act 1974 Sch 1 refers to the ‘Society’ (ie the Law Society elected in accordance 
with provisions of the Charter and the Solicitors Act 1974 (see s 87(1); and PARA 437 note 4)). 
However in practice the body currently responsible for the regulation of solicitors is the SRA 
(see PARA 454). 

See the Solicitors Act 1974 s 35, Sch 1; and PARA 666 et seq. 

See Solicitors Act 1974 Sch 1 paras 5-16; and PARA 667 et seq. 

See Solicitors Act 1974 Sch 1 paras 1-4; and PARA 666. The SRA also has power to intervene in 
the practice of a recognised body (see PARA 521) and in the practice or multi-national 
partnership of a registered foreign lawyer (see PARA 526). As to the meaning of 'recognised 
body’ see РАКА 496 note 3; as to the meaning of ‘registered foreign lawyer’ see PARA 461 note 2; 
and as to the meaning of ‘multi-national partnership’ see PARA 524 note 3. On the death of a 
sole solicitor the Solicitors Act 1974 Sch 1 paras 6-8 apply: Sch 1 para 2. 
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458. Control of solicitors’ employees and consultants. The Solicitors 
Regulation Authority (‘SRA’)! has the power to make orders prohibiting the 
employment or remuneration of certain persons by solicitors and recognised 
bodies without the permission of the SRA?. 


1 The Solicitors Act 1974 s 43 and the Administration of Justice Act 1985 Sch 2 refer to the 
‘Society’ (ie the Law Society (see the Solicitors Act 1974 s 87(1); and PARA 437 note 4) 
(definition applied in the case of the Administration of Justice Act 1985 by virtue of Sch 2 
para 1(5))). However in practice the body currently responsible for the regulation of solicitors is 
the SRA (see PARA 454). 

2 See the Solicitors Act 1974 s 43; the Administration of Justice Act 1985 Sch 2 para 11; and PARA 
699 et seq. 


459. Bankrupt solicitors. The Solicitors Regulation Authority (‘SRA’)! is 
entitled, without payment of any fee, to inspect the file of proceedings in 
bankruptcy relating to any solicitor (or recognised body?) against whom 
proceedings in bankruptcy have been taken? and to be supplied with office copies 
of the proceedings on payment of the usual charge’. 


1 The Solicitors Act 1974 Sch 1 refers to the ‘Society’ (ie the Law Society elected in accordance 
with provisions of the Charter and the Solicitors Act 1974 (see s 87(1); and PARA 437 note 4)). 
However in practice the body currently responsible for the regulation of solicitors is the SRA 
(see PARA 454). 

2 See the Administration of Justice Act 1985 Sch 2 para 30; and PARA 520. As to the meaning of 
*recognised body' see PARA 496 note 3. 

3 Solicitors Act 1974 s 83(a). 

4 Solicitors Act 1974 s 83(b). 


460. Recognition of EU professional qualifications. The Solicitors Regulation 
Authority (‘SRA’)! is the competent authority for the solicitors’ profession for the 
purpose of receiving and considering applications by applicants and taking the 
actions and decisions with regard to the recognition of professional 
qualifications in the European Union?. The SRA must provide the Secretary of 
State with such information (including statistical information) as he may require 
concerning applications made by those seeking recognition of professional 
qualifications and the actions and decisions taken in respect of those 
applications?. Following a request by the European Commission, the SRA must 
inform the Secretary of State of the results of any inquiries? with which it is 
dealing within two months of the date on which it receives such a request’. 


1 The European Communities (Recognition of Professional Qualifications) Regulations 2007, 
SI 2007/2781, refer to the Law Society. However in practice the body currently responsible for 
the regulation of solicitors is the SRA (see РАКА 454). 

2 See the European Communities (Recognition of Professional Qualifications) Regulations 2007, 
SI 2007/2781, regs 4(1), 5(1), Sch 1 (Sch 1 amended by SI 2010/231; SI 2010/233; SI 2012/765; 
and SI 2012/1479). 
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3 See the European Communities (Recognition of Professional Qualifications) Regulations 2007, 
SI 2007/2781, reg 38(1). 

4 1е any inquiry referred to in the European Communities (Recognition of Professional 
Qualifications) Regulations 2007, SI 2007/2781, reg 5(7)(b): reg 38(2). 

5 See the European Communities (Recognition of Professional Qualifications) Regulations 2007, 
SI 2007/2781, reg 38(2). 


461. Registration of foreign lawyers. The Solicitors Regulation Authority 
(‘SRA’)! must maintain a register of foreign lawyers? containing certain 
information?. A foreign lawyer wishing to be registered must apply to the SRA* 
in the form, and accompanied Бу the fee, prescribed by the SRA?. Where the 
application is duly made by a foreign lawyer the SRA may register the applicant 
if it is satisfied that the legal profession of which the applicant is a member is one 
which is so regulated as to make it appropriate for members of that profession to 
be managers of recognised bodies®. Every registration has effect from the 
beginning of the day on which it is entered in the register". 

Any certificate purporting to be signed by an officer of the authority and 
stating that a particular foreign lawyer is or is not registered or was registered 
during a period specified in the certificate, is, unless the contrary is proved, 
evidence of that fact and is to be taken to have been so ѕірпед°. 

Under certain circumstances? the SRA may cancel the registration'®. The 
registration of any foreign lawyer against whom a bankruptcy order is made 
must be suspended on the making of that order!! but the suspension terminates if 
the order is annulled and an office copy of the order annulling it is served on the 
SRA"?, Registration is also suspended where a registered foreign lawyer is struck 
off or suspended from practice’. 

Any foreign lawyer has a right of appeal'* against: 

(1) the refusal of the SRA to register him or renew his registration; 

(2) the refusal of the SRA to terminate the suspension of his registration or 

an application for revival’; 

(3) the failure of the SRA to deal with any application by him for 
registration, renewal of registration or the termination! of a suspension 
within a reasonable time; 

(4) апу condition!" imposed by the SRA; or 

(5) a decision of the SRA to remove his name from the геріѕгег!8. 


1 The Courts and Legal Services Act 1990 s 89, Schs 14, 23 refer to the ‘Society’ (ie the Law 
Society: see the Courts and Legal Services Act 1990 Sch 14 para 1) or the ‘Law Society’. 
However in practice the body responsible for the register is the SRA (see PARA 454). 

2 ‘Foreign lawyer’ means a person who is not a solicitor or barrister but who is a member, and 
entitled to practise as such, of a legal profession regulated within a jurisdiction outside England 
and Wales: Courts and Legal Services Act 1990 s 89(9); SRA Handbook (Glossary). As to the 
SRA Handbook see PARA 456. *Registered foreign lawyer' for the purposes of the Courts and 
Legal Services Act 1990 s 89 and Sch 14 (see s 89(9)); and the SRA Handbook means a foreign 
lawyer who is registered under the Courts and Legal Services Act 1990 s 89. ‘Register of foreign 
lawyers' means the register of foreign lawyers maintained by the SRA under the Courts and 
Legal Services Act 1990: SRA Handbook (Glossary). References in the Solicitors (Disciplinary 
Proceedings) Rules 2007, SI 2007/3588, to registered foreign lawyers are references to lawyers 
whose names are entered in the register of foreign lawyers maintained under the Courts and 
Legal Services Act 1990 s 89 and include, where appropriate, those who have ceased to be 
registered in that register or whose registration has been suspended: Solicitors (Disciplinary 
Proceedings) Rules 2007, SI 2007/3588, r 2(3). 

3 Courts and Legal Services Act 1990 s 89(1). See the SRA Practising Regulations 2011 reg 13. All 
the regulatory requirements made by the SRA are contained in the SRA Handbook: see PARA 
456. The provisions of the SRA Handbook are non-statutory and are therefore not set out in 
detail in this work. For further information see the Solicitors Regulation Authority website. 
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As to the capacity in which a registered foreign lawyer may work see PARA 490. The SRA 
may make regulations, with the concurrence of the Legal Services Board, with respect to the 
keeping of the register (including the form of the register and the manner in which entries are to 
be made, altered or removed) and applications for registration and renewal of registration and 
the making available to the public of the information contained in the register (including the 
manner in which, and hours during which, the information is to be made so available and 
whether the information is to be made available free of charge): see the Courts and Legal 
Services Act 1990 Sch 14 para 2(4) (Sch 14 para 2 amended by the Legal Services Act 2007 
Sch 16 para 128). 

See the Courts and Legal Services Act 1990 s 89(2). 

See the Courts and Legal Services Act 1990 Sch 14 para 2(1) (as amended: see note 3). Such a 
fee must be prescribed with the concurrence of the Legal Services Board: Courts and Legal 
Services Act 1990 Sch 14 para 2(1)(b) (as amended (see note 3); and further amended by the 
Legal Services Act 2007 Sch 16 para 128(b)). As to the requirements for such an application see 
the SRA Practising Regulations 2011 regs 1, 2. As to the Legal Services Board see the Legal 
Services Act 2007 s 2; and PARA 203 et seq. 

Courts and Legal Services Act 1990 Sch 14 para 2(2) (as amended: see note 3). The SRA may 
direct that a foreign lawyer's registration is to have effect subject to such conditions as the SRA 
thinks fit to impose and such a direction may be given in respect of a foreign lawyer at the time 
he is first registered or at any time when the registration has effect: Courts and Legal Services 
Act 1990 Sch 14 para 2A (added by the Legal Services Act 2007 Sch 16 para 129). 

Courts and Legal Services Act 1990 Sch 14 para 3(1). The SRA may make regulations 
prescribing the date (the ‘renewal date’) by which each registered foreign lawyer must apply for 
his registration to be renewed and requiring every entry in the register to specify the renewal 
date applicable to that registration: Sch 14 para 3(2) (Sch 14 para 3(2), (3) amended by the 
Legal Services Act 2007 Sch 16 para 130). Any such regulations may: 

(1) provide different renewal dates for different categories of registered foreign lawyer or 

different circumstances; ' 

(2) provide for the SRA to specify, in the case of individual registered foreign lawyers, 

different renewal dates to those prescribed by the regulations; 

(3) make such transitional, incidental and supplemental provision in connection with any 

provision for different renewal dates as the SRA considers expedient: Sch 14 para 3(3) 
(as so amended). 
As to renewal dates see the SRA Practising Regulations 2011 reg 9. 
Courts and Legal Services Act 1990 Sch 14 para 4. 
Ie the renewal date has passed but the registered foreign lawyer has not applied for it to be 
renewed or has requested its cancellation: Courts and Legal Services Act 1990 Sch 14 para 3(4). 
See the Courts and Legal Services Act 1990 Sch 14 para 3(4). 
Courts and Legal Services Act 1990 Sch 14 para 10(1). ‘Bankruptcy order’ includes any order 
which is not a bankruptcy order but which has the same or a similar effect under the law in 
force in any territory outside England and Wales: Sch 14 para 10(3). 
See the Courts and Legal Services Act 1990 Sch 14 para 10(2). 
See the Courts and Legal Services Act 1990 Sch 14 para 11(1). ‘Struck off and ‘suspended from 
practice’ mean: 

(1) any action taken within the jurisdiction by reference to which the registered foreign 

lawyer is qualified to be registered; or 

(2) where the registered foreign lawyer is qualified to be registered by reference to more 

than one jurisdiction, any action taken within any one of those jurisdictions, 
which is the equivalent, respectively, of a solicitor being struck off the roll or suspended from 
practice under the Solicitors Act 1974 (Courts and Legal Services Act 1990 Sch 14 para 11(2)). 

Where a person's registration has been suspended by virtue of Sch 14 para 11, it must be 
revived: 

(a) if his right to practise in the jurisdiction in question is restored; and 

(b) a copy of the instrument restoring his right, certified to be a true copy by an officer of 

the appropriate court in the jurisdiction in question, or the professional body 
concerned, is served on the SRA (Sch 14 para 12(1)). 

Where a person whose registration is suspended by virtue of Sch 14 para 11 applies to the 
SRA for the suspension to be terminated, the SRA may terminate it subject to such conditions, if 
any, as it thinks fit to impose: Sch 14 para 12(2). Where a foreign lawyer's registration is revived 
(whether as the result of the termination of its suspension, restoration by order of the Tribunal 
or for any other reason), that revival takes effect on such date, and subject to such conditions, as 
the SRA may direct: Sch 14 para 13. 
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14 The foreign lawyer may appeal to the High Court who may make such order as he thinks fit: 
Courts and Legal Services Act 1990 Sch 14 para 14(1), (3) (Sch 14 para 14(3) amended, and 
Sch 14 para 14(4), (5) added, by the Legal Services Act 2007 Sch 16 para 135). In relation to 
such an appeal the High Court may make such order as it thinks fit as to payment of costs: 
Courts and Legal Services Act 1990 Sch 14 para 14(4) (as so added). The decision of the High 
Court on such an appeal is final: Sch 14 para 14(5) (as so added). The SRA may make rules 
providing that appeals under Sch 14 para 14 lie to the Tribunal and not to the High Court: see 
the Solicitors Act 1974 s 49A(1), (2)(#); and PARA 679. 

15 Ie an application under the Courts and Legal Services Act 1990 Sch 14 para 12. 

16 Ie under the Courts and Legal Services Act 1990 Sch 14 para 12(2). 

17 le any condition imposed by the SRA under the Courts and Legal Services Act 1990 Sch 14 
paras 2A, 12(2) or 13: see note 13; and PARA 461. 

18 See the Courts and Legal Services Act 1990 Sch 14 para 14(1) (amended by the Legal Services 
Act 1990 Sch 16 para 135; and SI 2009/1589). 


D. SOLICITORS DISCIPLINARY TRIBUNAL 


462. Constitution of the Solicitors Disciplinary Tribunal. The Solicitors 
Disciplinary Tribunal! consists of solicitor members and lay members’, all 
appointed by the Master of the Rolls?. The lay members must be persons who 
are neither solicitors nor Баггіѕѓегѕ*, The Tribunal may таке rules? empowering 
it to elect a solicitor member as its president and about the procedure and 
practice to be followed in relation to the making, hearing and determination of 
applications and complaints, including provision about the composition of the 
Tribunal. The Tribunal, by a simple majority, must appoint one solicitor 
member and one lay member to be its vice-presidents®. 


1 As to the functions of the Tribunal see PARA 680 et seq. The Tribunal may regulate its own 
procedure subject to the Solicitors (Disciplinary Proceedings) Rules 2007, SI 2007/3588: r 21(1). 
The Tribunal may dispense with any requirements of the Solicitors (Disciplinary Proceedings) 
Rules 2007, SI 2007/3588, in respect of notices, statements, witnesses, service or time in any 
case where it appears to the Tribunal to be just so to do: r 21(2). 

2 The solicitor members must be practising solicitors of not less than ten years’ standing: Solicitors 
Act 1974 s 46(3)(a). A Tribunal member holds and vacates office in accordance with the terms 
of his appointment, and on ceasing to hold office is eligible for re-appointment: s 46(4). The 
Tribunal may pay its members such remuneration, fees or allowances as it may determine with 
the approval of the Legal Services Board: s 46(5) (substituted by the Legal Services Act 2007 
Sch 16 para 47(2)). As to the Legal Services Board see s 2; and PARA 203 et seq. Subject to the 
Solicitors (Disciplinary Proceedings) Rules 2007, SI 2007/3588, r 6(1), (3) (see PARA 685) a 
division must be constituted for the hearing of any application or matter relating to an 
application: r 4. Two of the division members must be solicitor members and one must be a lay 
member and (unless the president determines otherwise) a solicitor member must act as 
chairman: r 4. The Tribunal (or a panel of Tribunal members consisting of not less than five 
members of whom not less than two must be lay members) may give notices or make directions 
concerning the practices or procedures of the Tribunal: see r 21(3). The Tribunal must 
promulgate notices or directions given or made under r 21(3) under the authority of the 
president and practice directions in force prior to the date on which the Solicitors (Disciplinary 
Proceedings) Rules 2007, SI 2007/3588, come into force, remain in full force and effect after 
that date: see r 21(4). 

3 Solicitors Act 1974 s 46(2). The Legal Services Act 2007 ss 32-34, 69, 70, Sch 7 (the Legal 
Services Board's powers to give directions) apply in relation to the Tribunal as they apply in 
relation to an approved regulator but with modifications: see ss 179, 180. 

4 Solicitors Act 1974 s 46(3)(b). 

5 Solicitors Act 1974 s 46(9) (amended by the Legal Services Act 2007 Sch 16 para 47). These 
rules are made by statutory instrument (Solicitors Act 1974 s 46(12)) and in the exercise of the 
power so conferred, the Tribunal has made the Solicitors (Disciplinary Proceedings) Rules 2007, 
SI 2007/3588, which came into force on 14 January 2008 (r 1) and revoked and replaced the 
Solicitors (Disciplinary Proceedings) Rules 1994, SI 1994/288. As to the Solicitors (Disciplinary 
Proceedings) Rules 2007, $1 2007/3588, see PARA 680 et seq. The Tribunal, by a simple majority, 
must appoint one of the solicitor members to be its president to hold office for a period of three 
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years and the person so appointed may be re-appointed for a further period not exceeding three 
years: see г 3(2). In exercise of the power conferred by the Solicitors Act 1974 s 46 the Tribunal 
has also made the Solicitors Disciplinary Tribunal (Appeals and Amendment) Rules 2011, 
$1 2011/2346 (amended by SI 2011/3070), which regulate the procedure for the making, hearing 
and determination of appeals made to the Tribunal in relation to decisions made by the 
Solicitors Regulation Authority under the Solicitors Act 1974 s 44D (see PARA 671) and the 
Administration of Justice Act 1985 Sch 2 para 14C (see PARA 517). As to the Solicitors 
Disciplinary Tribunal (Appeals and Amendment) Rules 2011, SI 2011/2346, see PARA 464. 

6 Solicitors Act 1974 s 46(9)(a). 

7 Solicitors Act 1974 s 46(9)(b) (amended by the Legal Services Act 2007 Sch 16 para 47(5)(с)). 
Without prejudice to the generality of s 46(9)(b), the rules may: 

(1) empower the president to appoint a chairman for the hearing and determination of any 
application or complaint (s 46(10)(a)); 
(2) provide that, if the president does not appoint a chairman, a solicitor member is to act 
as chairman (s 46(10)(b)); and 
(3) provide, in relation to any application or complaint relating to a solicitor or a 
recognised body, that where, in the opinion of the Tribunal no prima facie case in 
favour of the applicant or complainant is shown in the application or complaint, the 
Tribunal may make an order refusing the application or dismissing the complaint 
without requiring the solicitor or recognised body to whom or which it relates to 
answer the allegations and without hearing the applicant or complainant (s 46(10)(c); 
applied by the Administration of Justice Act 1985 s 9(6), Sch 2 para 17(c)). 
See further PARA 515. If the Tribunal makes an alteration of its rules under the Solicitors 
Act 1974 s 46(9)(b) the alteration does not have effect unless it is approved for the purposes of 
the Legal Services Act 2007: s 178(1). An alteration is approved for the purposes of the Legal 
Services Act 2007 if: 
(a) itis approved by the Board under Sch 4 Pt 3 (paras 19-27); 
(b) itis an exempt alteration; or ^ 
(c) itis an alteration made in compliance with a direction under s 32 (given by virtue of 
s 179): s 178(2). 
For the purposes of head (a) above, Sch 4 paras 20-27 apply in relation to an application by the 
Tribunal for approval of an alteration or alterations of the Tribunal rules as they apply in 
relation to an application by an approved regulator for approval of an alteration or alterations 
of its regulatory arrangements: see s 178(3). 

For the purposes of head (b) above, an exempt alteration is an alteration which the Board 
has directed is to be treated as exempt for the purposes of s 178: s 178(4). Such a direction may 
be specific or general, and must be published by the Board: s 178(5). 

For the purposes of s 178 ‘alteration’ of the Tribunal rules includes the making of such rules 
and the modification of such rules: s 178(6). 

8 Solicitors (Disciplinary Proceedings) Rules 2007, SI 2007/3588, r 3(3). The vice-presidents hold 
office for such period or periods not exceeding three years as the Tribunal thinks fit and exercise 
such functions as are exercisable under the Solicitors (Disciplinary Proceedings) Rules 2007, 
SI 2007/3588, by the president as he may direct: r 3(3). 


463. Clerk to the Solicitors Disciplinary Tribunal. The Solicitors Disciplinary 
Tribunal must appoint a clerk to the Tribunal and may also appoint other clerks, 
including clerks appointed to deal with a particular case or cases'. A clerk so 
appointed by the Tribunal must be a solicitor or barrister of not less than ten 
years! standing?. A clerk must vacate his office if in the Tribunal's opinion (with 
which the Master of the Rolls agrees) he is physically or mentally incapable of 
performing his duties or he retires or he is removed from office by a resolution of 
the Tribunal approved by the Master of the Rolls?. The clerk is responsible to the 
Tribunal for the administration of the Tribunal in an efficient manner*. The 
services of a clerk may be provided to the Tribunal through a body independent 
of the Solicitors Regulation Authority and that body may employ him on such 
terms (including remuneration and pension provision) as the Tribunal thinks fit^. 

The Tribunal may prescribe the duties to be performed by the clerks or for 
which they are responsible and those duties must include arrangements for: 

(1) the submission of applications for certification of a case to answer; 
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(2) making  pre-listing arrangements including directions of ап 
administrative nature’; 

(3) listing of and attendance at hearings®; 

(4) securing a record of hearings (by tape recording or other means)?; 

(5) advising the Tribunal on matters of law or procedure as may be 
necessary or expedient!?; 

(6) preparing summaries of allegations, evidence and submissions for 
inclusion in the Tribunal's detailed findings!!; 

(7) drawing orders and findings and filing them??; 

(8) the general supervision of other clerks and the Tribunal's administration 


and staff!?; and 
(9) maintaining records and collecting statistics required by the Tribunal'*. 


Solicitors (Disciplinary Proceedings) Rules 2007, SI 2007/3588, r 3(5), (6). 

Solicitors (Disciplinary Proceedings) Rules 2007, SI 2007/3588, r 3(7). 

Solicitors (Disciplinary Proceedings) Rules 2007, SI 2007/3588, r 3(8). 

See the Solicitors (Disciplinary Proceedings) Rules 2007, SI 2007/3588, r 3(9). 

Solicitors (Disciplinary Proceedings) Rules 2007, SI 2007/3588, r 3(10). 

Solicitors (Disciplinary Proceedings) Rules 2007, SI 2007/3588, r 3(11)(a). As to additional 

duties to be performed by clerks in relation to appeals to the Tribunal see the Solicitors 

Disciplinary Tribunal (Appeals and Amendment) Rules 2011, SI 2011/2346, r 5; and PARA 464. 

7 Solicitors (Disciplinary Proceedings) Rules 2007, SI 2007/3588, r 3(11)(b). 

8 Solicitors (Disciplinary Proceedings) Rules 2007, SI 2007/3588, г 3(11)(c). 

9 Solicitors (Disciplinary Proceedings) Rules 2007, SI 2007/3588, r 3(11)(d). 

10 Solicitors (Disciplinary Proceedings) Rules 2007, SI 2007/3588, r 3(11)(e). 

11 Solicitors (Disciplinary Proceedings) Rules 2007, SI 2007/3588, г 3(11)(f). See Virdi v Law 
Society [2010] EWCA Civ 100, [2010] 3 АШ ER 653 (assistance of tribunal clerk in drafting 
formal written findings after decision of tribunal given was not ultra vires). 

12 See the Solicitors (Disciplinary Proceedings) Rules 2007, SI 2007/3588, г 3(11)(g). 

13 Solicitors (Disciplinary Proceedings) Rules 2007, SI 2007/3588, r 3(11)(h). 

14 Solicitors (Disciplinary Proceedings) Rules 2007, SI 2007/3588, r 3(11)(i). 


ON tn > бо КУ н 


464. Appeals to the Solicitors Disciplinary Tribunal. The following 
provisions apply to appeals made to the Solicitors Disciplinary Tribunal! in 
relation to decisions made by the Solicitors Regulation Authority (‘SRA’)? in the 
exercise of its disciplinary powers? and relating to its licensing rules’. 

For the hearing of any appeal, the Tribunal must appoint a panel of at least 
three members and а chairman’. Unless otherwise directed, the majority of the 
panel and the chairman must be solicitor members". 

The Tribunal may regulate its own procedure?. The Tribunal may at any time 
give directions in relation to the conduct or disposal of appeal proceedings?, and 
practices or procedures of the Tribunal!?. Failure to comply with such directions 
may result in the Tribunal taking such action as it considers just! !. 

The Tribunal need not hold a hearing before making a consent огдег!2, The 
Tribunal must hold a hearing before making a decision which disposes of 
proceedings unless the parties have consented to this and the Tribunal is satisfied 
that it can properly determine the issues without а hearing". 

Subject to certain circumstances'*, every appeal hearing must take place in 
public'?. The Tribunal may announce a decision orally at a hearing of or relating 
to an appeal or may reserve its decision for announcement at a later date!$. 


1 Аз to the constitution of the Solicitors Disciplinary Tribunal see PARA 462. 

2 The Solicitors Act 1974, the Administration of Justice Act 1985 and the Solicitors Disciplinary 
Tribunal (Appeals and Amendment) Rules 2011, SI 2011/2346 refer to the ‘Society’ (ie the Law 
Society). However in practice the SRA is currently responsible for setting the standards for 
qualifying as a solicitor (see PARA 454). 
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3 Te under the Administration of Justice Act 1985 Sch 2 para 14C (see PARA 517) and the 
Solicitors Act 1974 s 44E (see PARA 671). 

4 See the Solicitors Disciplinary Tribunal (Appeals and Amendment) Rules 2011, SI 2011/2346, 
r 1(2) (amended by SI 2011/3070). The appeals relating to licensing rules are appeals in respect 
of decisions made by the SRA which are appealable under the Legal Services Act 2007 Pt 5 or 
the SRA’s licensing rules and which, by virtue of the Legal Services Act 2007 (Appeals from 
Licensing Authority Decisions) (No 2) Order 2011, SI 2011/2863, art 4(1) (see PARA 1069) are 
appeals which may be heard and determined by the Tribunal. 

5 Solicitors Disciplinary Tribunal (Appeals and Amendment) Rules 2011, SI 2011/2346, rr 3(1), 4. 

The panel and its chairman are appointed by the clerk to the Solicitors Disciplinary Tribunal: see 

r 5. As to the clerk to the Solicitors Disciplinary Tribunal see PARA 463. 

Te by the president: see PARA 462. 

Solicitors Disciplinary Tribunal (Appeals and Amendment) Rules 2011, SI 2011/2346, rr 3(2), 4. 

See the Solicitors Disciplinary Tribunal (Appeals and Amendment) Rules 2011, SI 2011/2346, 

r 18. This is subject to the Solicitors Disciplinary Tribunal (Appeals and Amendment) 

Rules 2011, SI 2011/2346. 

9 Solicitors Disciplinary Tribunal (Appeals and Amendment) Rules 2011, SI 2011/2346, r 9. As to 
starting proceedings for an appeal see rr 6-8. As to the date of hearing see r 22. 

10 Solicitors Disciplinary Tribunal (Appeals and Amendment) Rules 2011, SI 2011/2346, r 10. As 
to a case where two or more appeals have been started and the appeals give rise to common 
issues of fact or law see г 15. As to disclosure or publication of documents and information see 
r 14. As to provisions relating to disclosure, evidence and submissions see r 19. As to written 
evidence see r 20. As to other miscellaneous provisions relating to procedure see rr 26-30. As to 
forms to be used see Schedule. 

11 See the Solicitors Disciplinary Tribunal (Appeals and Amendment) Rules 2011, SI 2011/2346, 
r 11. As to the striking out of a case, change of parties and withdrawal of appeals see rr 12-13, 
16. 

12 See the Solicitors Disciplinary Tribunal (Appeals and Amendment) Rules 2011, SI 2011/2346, 
a = 

13 See the Solicitors Disciplinary Tribunal (Appeals and Amendment) Rules 2011, SI 2011/2346, 
ie Pally 

14 Ie if the Tribunal is satisfied that the grounds of hardship or exceptional prejudice have been 
met. 

15 See the Solicitors Disciplinary Tribunal (Appeals and Amendment) Rules 2011, SI 2011/2346, 
125. 

16 See the Solicitors Disciplinary Tribunal (Appeals and Amendment) Rules 2011, SI 201 1/2346, 
r 24. A party may apply to the Tribunal for a re-hearing of an appeal in some circumstances: see 
fe PADI 
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465. Funding the Tribunal. The Solicitors Disciplinary Tribunal must submit, 
in respect of each уеаг,! a budget for the year? approved by the Legal Services 
Board?. The budget for a year must be submitted no later than the specified 
date’. 

The amount specified in a budget submitted under the above provisions must 
be paid to the Tribunal in such instalments and at such times as may be agreed 
or, in the absence of such agreement, before the beginning of the year to which 
the budget relates?. 

Other amounts may be paid as appropriate*. 


1 For the purposes of the Solicitors Act 1974 s 46A ‘year’ means calendar year: s 46A(8) (s 46A 
added by the Legal Services Act 2007 Sch 16 para 48). 

2 А budget for a year is a statement of the amount of money which the Tribunal estimates is 
required to enable it to meet all of its expenditure in that year (having regard to any amounts 
received but not spent in previous years): Solicitors Act 1974 s 46A(2) (as added: see note 1). 

3 See the Solicitors Act 1974 5 46A(1) (as added: see note 1). As to the requirement for the Legal 
Services Board to consult before approving a statement for these purposes see s 46A(3) (as so 
added). As to the Legal Services Board see the Legal Services Act 2007 s 2; and PARA 203 et seq. 

4 See the Solicitors Act 1974 s 46A(4), (5) (as added: see note 1). 

See the Solicitors Act 1974 s 46A(6) (as added: see note 1). 

6 See the Solicitors Act 1974 s 46A(7) (as added: see note 1). 
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(2) TRAINING AND QUALIFICATION 


(i) In general 


466.  Practising as a solicitor. Legal education and the conduct of solicitors 
and prospective solicitors are controlled and administered by the Solicitors 
Regulation Authority ('SRA')!. No person is qualified to act as a solicitor unless 
he has been admitted as a solicitor?, his name is on the roll? and he has in force 
a practising certificate* issued by the SRA*. 

А person who has been admitted as a solicitor and whose name is on the roll 
is to be taken to be acting as a solicitor if he is employed in connection with the 
provisions of any legal services by: 

(1) any person who is qualified to act as a solicitor"; 

(2) апу partnership at least one member of which is so qualified’; 

(3) a recognised? body!?; or 
(4) any other person who for the purposes of the Legal Services Act 2007 is 

an authorised person in relation to an activity which is a reserved legal 
activity!!. и 
A solicitor need not be a British citizen’. ри 


бее РАКА 454. 

See PARA 472. 

See PARA 473 et seq. 

le a certificate issued in accordance with the provisions of the Solicitors Act 1974 Pt 1 

authorising him to practise as a solicitor. As to practising certificates see PARA 478 et seq. 

Solicitors Act 1974 s 1. 

Ie for the purposes of the Solicitors Act 1974 and if he would not otherwise be taken to be so 

acting: 5 ТА (s ТА added by the Courts and Legal Services Act 1990 s 85). 

Solicitors Act 1974 s 1A(a) (as added: see note 6). 

Solicitors Act 1974 s 1A(b) (as added: see note 6). 

Te a body recognised under the Administration of Justice Act 1985 s 9 (incorporated practices: 

see PARA 499). 

10 Solicitors Act 1974 s 1A(c) (as added (see note 6); and amended by the Legal Services Act 2007 
Sch 16 para 2). 

11 Solicitors Act 1974 s 1A(d) (added by the Legal Services Act 2007 Sch 16 para 2). For these 
purposes, an authorised person in relation to an activity which is a reserved legal activity is a 
reference to a person listed under the Legal Services Act 2007 s 18: see the Solicitors Act 1974 
s 1А(4) (as so added). As to the meaning of ‘reserved legal activity’ see РАКА 352. 

12 See the Solicitors Act 1974 s 29. Nothing in the Act of Settlement (1700) s 3 which provides, 

among other things, that aliens are capable of enjoying certain offices or places of trust, is to be 

taken to disqualify a person from becoming or practising as a solicitor of the Senior Courts: 

Solicitors Act 1974 s 29 (amended by the Constitutional Reform Act 2005 Sch 11 para 21(4)). 
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467. ‘Training regulations. The Solicitors Regulation Authority (‘SRA’)! may 
make regulations (‘training regulations’) about education and training for 
persons seeking to be admitted or to practise as solicitors?. The training 
regulations: 
(1) may prescribe: 
(a) the education and training to be undergone by persons seeking 
admission as solicitors?; 
(b) any education or training to be undergone by persons who have 
been admitted as solicitors*; 
(c) the examinations or other tests to be undergone by persons 
seeking admission as solicitors or who have been admitted; 
(d) the qualifications and reciprocal duties and responsibilities of 


383 Solicitors Para 469. 


persons undertaking to give education or training for the purposes 
of the regulations or undergoing such education or training; and 

(e) the circumstances in which education or training under the 
regulations may be started or terminated"; 

(2) may require persons who have been admitted as solicitors to hold 
practising certificates while they are undergoing education or training 
under the regulations?; 

(3) may include provision for the charging of fees by the SRA and the 
application of fees which the SRA receives’; 

(4) тау make different provision for different classes of persons and 
different circumstances’®. 


1 The Solicitors Act 1974 s 2 refers to the ‘Society’ (ie the Law Society elected in accordance with 
provisions of the Charter and the Solicitors Act 1974 (see s 87(1))). However in practice the 
body currently responsible for the regulation of solicitors and the issuing of practising 
certificates is the SRA (see PARA 454). As to the meaning of the ‘Charter’ see РАКА 626 note 1. 

2 See the Solicitors Act 1974 s 2(1). As to such regulations see the SRA Training Regulations 2014 
- Qualification and Provider Regulations; and PARA 468. All the regulatory requirements made 
by the SRA are contained in the SRA Handbook: see PARA 456. The provisions of the SRA 
Handbook are non-statutory and are therefore not set out in detail in this work. For further 
information see the Solicitors Regulation Authority website. 

3 Solicitors Act 1974 s 2(3)(а)(1) (s 2(3)(а)(1), (v) amended by the Legal Services Act 2007 Sch 16 
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468. Education and training requirements. Subject to certain exceptions!, a 
person seeking to be admitted as a solicitor must have complied with the training 
regulations?. A person will be admitted as a solicitor if (1) he has completed the 
academic stage of training’; (2) he has completed the vocational stage of 
training; (3) he has complied with the Solicitors Regulation Authority (‘SRA’) 
Admission Regulations’; and (4) the SRA is satisfied as to his character and 
suitability to be a solicitor‘. 


1 Те those subject to the provisions of the Qualified Lawyers Transfer Scheme Regulations 2011: 
see PARA 469. 

2 See the SRA Admission Regulations 2011 regs 4, 6. All the regulatory requirements made by the 

SRA are contained in the SRA Handbook: see PARA 456. The provisions of the SRA Handbook 

are non-statutory and are therefore not set out in detail in this work. For further information see 

the Solicitors Regulation Authority website. As to applications for admission see PARA 472. 

See PARA 471. 

See PARA 471. 

Ie the SRA Admission Regulations 2011: see note 2. 

See the SRA Training Regulations 2014 - Qualification and Provider Regulations reg 2. As to 

the assessment of character and suitability see the SRA Suitability Test 2011. See also the SRA 

Training Regulations 2014 – Qualification and Provider Regulations regs 6, 17. 
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469. Qualified lawyer transfer scheme. Any UK qualified lawyer! or 
international lawyer? who wishes to be admitted as a solicitor? may be required, 
as to be determined by the Solicitors Regulation Authority (‘SRA’)*, to have 
passed one or more Qualified Lawyer Transfer Scheme (‘QLTS’) assessments”. 


1 ‘UK qualified lawyer’ means solicitors and barristers qualified in Northern Ireland, solicitors 
and advocates qualified in Scotland and barristers qualified in England and Wales: SRA 
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Handbook (Glossary). All the regulatory requirements made by the SRA are contained in the 
SRA Handbook: see PARA 456. The provisions of the SRA Handbook are non-statutory and are 
therefore not set out in detail in this work. For further information see the Solicitors Regulation 
Authority website. 

2 ‘International lawyers’ mean lawyers who are not basing their application on a professional 
qualification as a qualified lawyer gained within the UK or within the EEA or Switzerland: see 
the SRA Handbook (Glossary). The latest SRA reforms include measures to simplify the 
regulation of European lawyers operating in England and Wales: see the SRA News release 'SRA 
Board takes further steps to deliver regulatory reform’, 17 Sept 2014. See further PARA 454. 

3 An applicant has to establish eligibility to apply for admission: see the SRA Qualified Lawyers 
Transfer Scheme Regulations 2011 reg 2. As to review of decisions on eligibility see reg 6. As to 
admission see reg 9; and the SRA Admission Regulations 2011 Pt 3. The SRA Qualified Lawyers 
Transfer Scheme Regulations 2011 apply to qualified lawyers seeking to be admitted as 
solicitors via transfer from another jurisdiction or barristers who are not eligible to qualify 
under the SRA Training Regulations 2014 - Qualification and Provider Regulations (see PARA 
468 et seq): SRA Qualified Lawyers Transfer Scheme Regulations 2011 reg 2.9. ‘Qualified 
lawyer' means either (1) lawyers whose qualification the SRA has determined gives the lawyer 
rights of audience, makes the lawyer an officer of the court in the recognised jurisdiction, and 
has been awarded as a result of a generalist (non-specialist) legal education and training; or (2) 
any other lawyer to whom the SRA determines European Parliament and Council Directive (EC) 
2005/36 (OJ 1255, 30.09.2005, р 22), applies: SRA Handbook (Glossary). ‘Recognised 
jurisdiction' means a jurisdiction where the SRA has determined that: (a) to become a qualified 
lawyer applicants have completed specific education and training аф.а level that is at least 
equivalent to that of an English/Welsh H-Level (eg Bachelor's) degree;.(b) members of the 
qualified lawyer's profession are bound by an ethical code that requires them to act without 
conflicts of interest and to respect their client's interests and confidentiality; and (c) members of 
the qualified lawyer's profession are subject to disciplinary sanctions for breach of their ethical 
code, including the removal of the right to practise, and all European jurisdictions to which 
European Parliament and Council Directive (EC) 2005/36 apply are ‘recognised jurisdictions’ 
for these purposes: SRA Handbook (Glossary). As to the SRA Admissions Regulations see PARA 
468. 

4 As to Ше SRA see PARA 454. 

5 See the SRA Qualified Lawyers Transfer Scheme Regulations 2011. The QLTS assessments 
means the suite of assessments approved by the SRA and provided by the assessment 
organisation authorised by the SRA: see SRA Handbook (Glossary). Where the SRA is not 
satisfied as to the character and suitability of the applicant, it may prohibit any attempt at any 
or all of the QLTS assessments: see the SRA Qualified Lawyers Transfer Scheme 
Regulations 2011 reg 7; and the SRA Suitability Test 2011. 


470. Exemptions from the requirement to hold a practising certificate or 
obtain the qualifications of a solicitor. A person holding office as solicitor to the 
Treasury, any other public department, the Church Commissioners, the Duchy of 
Cornwall! or the City of London? may discharge his official duties without 
having obtained the qualifications of a solicitor or holding a practising 
certificate?. A similar exemption is conferred on any clerk or officer appointed to 
act for any of these officers^. This exemption from holding a practising certificate 
does not, however, apply to solicitors who are Crown Prosecutors?. The Solicitor 
of the City of London is not affected by any practice rules or accounts rules® 
made by the Solicitors Regulation Authority’. 

Nothing in the Legal Services Act 2007 prejudices or affects the rights or 
privileges of the offices listed above’, or requires a person who holds one of 
those offices, or any clerk or officer appointed to act for such a person, to be 
entitled to carry on an activity which is a reserved legal activity? in any case 
where, by virtue of the foregoing provisions!?, it would not have been necessary 
for that person to be admitted and enrolled and to hold a practising certificate! !. 

By various statutes persons may be authorised to conduct certain legal 
proceedings without having obtained the qualifications of a solicitor!?. A 
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solicitor employed by the Commissioners of Customs and Excise may act as a 
solicitor in certain proceedings even though he does not hold a current practising 
certificate!?. 


1 See the Solicitors Act 1974 s 88(1). As to the Treasury see CONSTITUTIONAL LAW AND HUMAN 
RIGHTS vol 20 (2014) PARA 262 et seq; as to the Duchy of Cornwall see CROWN PROPERTY 
vol 12(1) (Reissue) PARA 318 et seq; and as to the Church Commissioners see ECCLESIASTICAL 
LAW vol 34 (2011) PARA 66 et seq. 

2 See the Solicitors Act 1974 s 88(2). See also the Solicitors Act 1843 s 47 (repealed). As to the 
City of London see LONDON GOVERNMENT vol 71 (2013) PARA 16. 


3 Solicitors Act 1974 s 88(1), (2). As to practising certificates see PARA 478 et seq. 
4 Solicitors Act 1974 s 88(1). 
~ 5 Solicitors Act 1974 s 88(1A) (added by the Prosecution of Offences Act 1985 s 4(4)). 
6 Ie rules made under the Solicitors Act 1974 s 31 or s 32. Аз to accounts rules see РАКА 629 et 
seq. 
7 Solicitors Act 1974 s 88(2). 
8 See the Legal Services Act 2007 s 193(1), (3). A person who exercises before any court a right of 


audience, or conducts litigation in relation to proceedings in any court by virtue of s 193 has a 
duty to the court in question to act with independence in the interests of justice: s 193(5). That 
duty overrides any obligations which the person may have (otherwise than under the criminal 
law) if it is inconsistent with them: s 193(6). As to the meaning of 'right of audience' see PARA 
352 note 2; as to the meaning of ‘conduct of litigation’ see PARA 352 note 3. 

9 As to the meaning of ‘reserved legal activity’ see PARA 352. 

10 Ie by virtue of the Solicitors Act 1974 s 88(1) (see notes 1-4). 


11 See the Legal Services Act 2007 s 193(2). See also note 8. 

12 See eg the County Courts Act 1984 ss 60(2), 60A (see COURTS AND TRIBUNALS vol 24 (2010) 
PARA 763); the Local Government Act 1972 s 223(1) (see LOCAL GOVERNMENT vol 69 (2009) 
PARA 573); the Social Security Administration Act 1992 s 59(6)(a) (see WELFARE BENEFITS AND 
STATE PENSIONS vol 104 (2014) PARA 575); the Customs and Excise Management Act 1979 
s 155(1), and the Commissioners for Revenue and Customs Act 2005 s 25(1) (see CUSTOMS AND 
EXCISE vol 31 (2012) PARA 1203). 

13 See the Commissioners for Revenue and Customs Act 2005 s 25(2), (5)(e)(i); and CUSTOMS AND 
EXCISE vol 31 (2012) PARA 1203. 


471, Stages of training. In order to be admitted as a solicitor, in addition to 
other requirements’, an individual has to complete the academic stage of training 
and the vocational stage of training’. The academic stage 15 completed by 
undertaking: 

(1) a qualifying law degree (ОП); 

(2) a Common Professional Examination (“СРЕ”)4 or 

(3) an exempting law degree, 
at an approved education provider. 

The vocational stage is completed by: 

(а) completing the Legal Practice Course (‘LPC’)? with an authorised 

education provider?; 

(b) completing a period of recognised training? with an authorised training 

provider!?; and 

(c) completing the Professional Skills Course (‘PSC’)!' with an authorised 

education provider, 
unless the Solicitors Regulation Authority (‘SRA’)’? is satisfied that they have 
completed all or any part of the academic stage or the vocational stage by 
equivalent means’’. 

All solicitors!^ must undertake continuing professional development(‘CPD’) 
which is the training requirements set by the SRA to ensure solicitors maintain 
сотрегепсе!5. Non-compliance could lead to delays in the issuing of their 
practising certificate or to disciplinary procedures'®. 
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le complying with the SRA Admission Regulations 2011 (see PARA 468). The Solicitors 
Regulation Authority (‘SRA’) must be satisfied as to the individual's character and suitability to 
be a solicitor (see PARA 472): see the SRA Training Regulations 2014 — Qualification and 
Provider Regulations reg 2. All the regulatory requirements made by the SRA are contained in 
the SRA Handbook: see PARA 456. The provisions of the SRA Handbook are non-statutory and 
are therefore not set out in detail in this work. For further information see the Solicitors 
Regulation Authority website. 

See note 1. 

A QLD is a degree or qualification awarded by a body approved by the Joint Academic Stage 
Board (JASB) for the purposes of completing the academic stage of training, following a course 
of study which includes: (1) the study of the foundations of legal knowledge; and (2) the passing 
of appropriate assessments set in those foundations: SRA Handbook (Glossary). The JASB is a 
joint committee of the SRA and the Bar Standards Board that is responsible for the academic 
stage and has procedures in place to approve the providers of QLDs and the CPE. 

The CPE is a course, including assessments and examinations, approved by the JASB for the 
purposes of completing the academic stage of training for those who have not satisfactorily 
completed a QLD: SRA Handbook (Glossary). 

An exempting law degree is a QLD incorporating a LPC, approved by the SRA: SRA Handbook 
(Glossary). 

See the SRA Training Regulations 2014 - Qualification and Provider Regulations reg 2; SRA 
Handbook (Glossary) As to exemptions from the academic stage see the SRA Training 
Regulations 2014 - Qualification and Provider Regulations reg 7. As to eligibility to commence 
the academic stage see reg 3. As to approved education providérs.see the SRA Training 
Regulations 2014 - Qualification and Provider Regulations regs 8, 17. 

The LPC is a course the satisfactory completion of which is recognised by the SRA as satisfying, 
in part, the vocational stage of training: SRA Handbook (Glossary). The LPC is a course 
intended to build on the applicants' academic knowledge of the law, and prepare them for their 
training and early years in practice and it is provided by authorised education providers in line 
with guidelines issued by the SRA: see the document ‘Legal Practice Course Information Pack’ 
(SRA, 1 July 2014) which sets out the SRA's requirements for the LPC that must be followed by 
all providers. 

As to authorised education providers see the SRA Training Regulations 2014 – Qualification 
and Provider Regulations regs 9, 17. 

See the SRA Training Regulations 2014 - Qualification and Provider Regulations regs 5, 10-15. 
As to authorised training providers see regs 10-16, 17., 

The PSC is a course normally completed during the training contract, building upon the LPC, 
providing training in financial and business skills, advocacy and communication skills, and 
client care and professional standards: SRA Handbook (Glossary). 

As to the SRA see PARA 454. 

See the SRA Training Regulations 2014 - Qualification and Provider Regulations regs 2, 4. 
These provisions also apply to all registered European lawyers (see PARA 382 et seq): see the 
SRA Training Regulations 2011 Pt 3 — СРО Regulations regs 2, 4, 6, 9. 

See the SRA Training Regulations 2011 Pt 3 – СРО Regulations reg 2. 

SRA Training Regulations 2011 Pt 3 - CPD Regulations regs 2, 16. As to specific provision as to 
the number of hours of continuing professional development a solicitor must complete, and the 
special provision made for a solicitor working part time, see regs 3, 7. As to the further 
provisions relating to training requirements see regs 4-17. From 1 November 2016 the SRA 
intends to remove the requirement to complete a fixed number of hours of CPD. The SRA has 
released a statement on the implementation of its new approach to ensure the continuing 
competence of solicitors: see ‘Ensuring the continuing competence of solicitors’, 15 October 
2014. For further information see the Solicitors Regulation Authority website. 


(ii) Admission 


472. Admission as a solicitor. No person may be admitted as a solicitor 
unless he has obtained from the Solicitors Regulation Authority (‘SRA’)! a 
certificate that it is satisfied that he has complied with the training regulations? 
and is satisfied as to his character and suitability to be a solicitor? 


An applicant must be admitted unless the SRA refuses to issue a сег саге“ 


that it is satisfied as to the applicant's character and suitability, unless cause to 
the contrary in writing is shown to Из satisfaction?. 
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The SRA must prepare an admission certificate in respect of each person 


admitted, which must be signed by the Chief Executive of the SRA, or attested in 
such manner as the Chief Executive authorises$. 


1 
2 
3 


6 


The Solicitors Act 1974 refers to the ‘Society’ (ie the Law Society (see s 87(1); and РАКА 437 
note 4). However in practice the body currently responsible is the SRA (see PARA 454). 

Ie that he has complied with the SRA Training Regulations 2014 – Qualification and Provider 
Regulations: see PARA 468. 

Solicitors Act 1974 s 3(1). Any person who has obtained a certificate that the SRA is so satisfied 
may apply to the SRA to be admitted as a solicitor; and if any such person so applies, the SRA 
must, unless cause to the contrary is shown to its satisfaction, in writing, and in such manner 
and form as the SRA may from time to time think fit, admit that person to be a solicitor: s 3(2) 
(amended by the Courts and Legal Services Act 1990 Sch 20; and the Legal Services Act 2007 
Sch 16 paras 1, 5(1). Regulations may be made about admission as a solicitor by the SRA: see 
the Solicitors Act 1974 s 28(1)(a) (amended by SI 2003/1887; and further amended by the Legal 
Services Act 2007 Sch 16 para 30). 

Ie under the Solicitors Act 1974 s 3(1): see the text and notes 1-3. 

See the SRA Admission Regulations 2011 regs 6-8. See also Jideofo v Law Society (31 July 
2007, unreported) decided before Sir Anthony Clarke MR. АП the regulatory requirements 
made by the SRA are contained in the SRA Handbook: see PARA 456. The provisions of the SRA 
Handbook are non-statutory and are therefore not set out in detail in this work. For further 
information see the Solicitors Regulation Authority website. 

SRA Admission Regulations 2011 reg 9. 


473. Keeping of the roll. The Solicitors Regulation Authority (‘SRA’)! is 
required to keep a list of all solicitors of the Senior Courts, called the ‘roll’2. 
Regulations may be made about the keeping of the roll? and may: 


ы ~ 


(1) make provision about the form in which the roll is to be kept and the 
manner in which entries are to be made, altered and removed’; 

(2) provide for the SRA, at such intervals as may be specified in the 
regulations, to inquire of solicitors of any class so specified whether they 
wish to have their names retained on the roll5; 

(3) require solicitors of any such class, at such intervals as may be so 
specified, to pay to the SRA a fee in respect of the retention of their 
names on the roll of such amount as may be prescribed by the 
regulations$; 

(4) authorise the SRA to remove from the roll the name of any solicitor? 
who: 

(a) fails to reply to any inquiry made in pursuance of head (2) or to 
pay any fee payable by virtue of head (3)5; or 

(b) replies to any such inquiry by indicating that he does not wish to 
have his name retained on the roll?; 

(5) authorise the SRA to remove from the roll the name of any solicitor 
who has died; 

(6) require the information on the roll to be made available to the public!!; 

(7) specify the manner in which information is to be made so available and 
require it to be made so available during office hours and without 
charge". 

The Solicitors Act 1974 refers to the ‘Society’ (ie the Law Society (see s 87(1); and PARA 437 
note 4)). However in practice the body currently responsible for the regulation of solicitors and 
the making of such rules is the SRA (see PARA 454). 

Solicitors Act 1974 s 6(1) (amended by the Constitutional Reform Act 2007 Sch 11 para 2). 
Such regulations are made by the SRA: Solicitors Act 1974 s 28(1)(b) (amended by 
SI 2003/1887; and further amended by the Legal Services Act 2007 Sch 16 para 30). Regulations 


under the Solicitors Act 1974 s 28 may make provision for appeals to the High Court against 
decisions by the SRA under the regulations and in relation to such an appeal the High Court 
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may make such order as it thinks fit as to payment of costs: s 28(3D), (3E) (added by the Legal 
Services Act 2007 Sch 16 para 30). In relation to such appeals the decision of the High Court is 
final: Solicitors Act s 28(3F) (as so added). The SRA may make rules providing that appeals 
under s 28(3D) lie to the Tribunal and not to the High Court: see s 49A(1), (2)(d); and PARA 
679. Regulations under s 28 may: 
(1) provide for a person to exercise a discretion in dealing with any matter (s 28(3G)(a) (as 
so added)); 
(2) include incidental, supplementary and consequential provision (s 28(3G)(b) (as so 
added)); 
(3) make transitory or transitional provision and savings (s 28(3G)(c) (as so added)); 
(4) make provision generally or only in relation to specified cases or subject to specified 
exceptions (s 28(3G)(d) (as so added)); 
(5) make different provision for different cases (s 28(3G)(e) (as so added)). 

4 Solicitors Act 1974 s 28(1)(b). See the Solicitors Keeping of the Roll Regulations 2011. АП the 
regulatory requirements made by the SRA are contained in the SRA Handbook: see PARA 456. 
The provisions of the SRA Handbook are non-statutory and are therefore not set out in detail in 
this work. For further information see the Solicitors Regulation Authority website. 

5 References in the Solicitors Act 1974 to the removal of a solicitor's name from the roll are 

references to its removal at his own request or in pursuance of regulations under s 28(3A): 

s 87(2)(a) (amended by the Administration of Justice Act 1985 Sch 1 para 12). They include 

references to deleting an entry made by means of a computer by whatever means are 

appropriate: Solicitors Act 1974 s 87(2)(c). 

Solicitors Act 1974 s 28(3A)(a) (s 28(3A) added by the Administratiónef Justice Act 1985 Sch 1 

para 8). . 

7 Solicitors Act 1974 s 28(3 
Solicitors Act 1974 s 28(3 

(3 
(3 


ON 


)(b) (as added: see note 6). 

8 )(c)(i) (as added: see note 6). 

9 Solicitors Act 1974 s 28(3A)(c)(ii) (as added: see note 6). 

10 Solicitors Act 1974 s 28(3A)(d) (as added: see note 6). 

11 Solicitors Act 1974 s 28(3A)(e) (s 28(3A) as added (see note 6); s 28(3A)(e), (f) added by the 
Legal Services Act 2007 Sch 16 para 30). 

12 Solicitors Act 1974 s 28(3A)(f) (as added: see note 11). 


A 
A 
A 
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474. Removal, restoration or change of name. The Solicitors Regulation 
Authority (‘SRA’)! may remove a solicitors name from the roll on his 
application? and, on the application of a former solicitor whose name is not on 
the roll because it has been so removed, may re-enter a solicitor's name on the 
roll on payment of such fee as the SRA determines?. An appeal lies* in respect of 
failure to grant such applications’. 

Where an order has been filed$ ordering the striking off or restoration to the 
roll of the name of a solicitor, or his suspension or exclusion from legal aid work, 
or the payment of a penalty or of costs’, the SRA must enter on the roll a note of 
the effect of the order against the name of the solicitor or former solicitor against 
whom the application or complaint was made’. 

Where an order is made by the High Court or the Court of Appeal that the 
name of a solicitor be struck off the roll or that a solicitor be suspended from 
practice, the proper officer of the court must forthwith send a copy of the order 
to the SRA, and the SRA must enter a note of the order on the roll against the 
name n the solicitor and, where the order so directs, must strike that name off 
the roll’. 


1 The Solicitors Act 1974 ss 8, 53 refer to the ‘Society’ (ie the Law Society (see s 87(1); and PARA 
437 note 4)). However in practice the body currently responsible for the regulation of solicitors 
and the making of such rules is the SRA (see PARA 454). 

2 Solicitors Act 1974 s 8(1). See the Solicitors Keeping of the Roll Regulations 2011; and PARA 
473. 

3 Solicitors Act 1974 s 8(2) (amended by the Administration of Justice Act 1985 Sch 1 para 3, 
Sch 8 Pt III; and the Legal Services Act 2007 Sch 16 para 8). This power includes power to enter 
the name of a person whose name was removed from the roll before 1 May 1975 (ie the date of 
the coming into force of the Solicitors (Amendment) Act 1974 s 5 (repealed)) Solicitors 
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Act 1974 s 8(3). Section 8(2) does not apply to a former solicitor with respect to whom a 
direction has been given under s 47(2)(g) (see PARA 683): s 8(2A) (added by the Courts and 
Legal Services Act 1990 Sch 18 para 8). 
4 The appeal lies to the High Court: see the Solicitors Act 1974 s 8(4) (added by the Courts and 
Legal Services Act 1990 s 95; and amended by the Legal Services Act 2007 Sch 16 para 81). In 
relation to such an appeal the High Court may make such order as it thinks fit as to payment of 
costs: Solicitors Act 1974 s 8(4A) (s 8(4A), (4B) added by the Legal Services Act 2007 Sch 16 
para 8). The decision of the High Court on an appeal under the Solicitors Act 1974 s 8(4) is 
final: s 8(4B) (as so added). The SRA may make rules providing that appeals under s 8(4) lie to 
the Tribunal and not to the High Court: see s 49A(1), (2)(a); and PARA 679. 
Solicitors Act 1974 s 8(4) (as added and amended: see note 4). 
As to the filing of orders see PARA 689. 
Ie an order under the Solicitors Act 1974 s 47(2)(a)-(i) or under s 47(2B): see PARAS 683-684. 
Solicitors Act 1974 s 48(2)(a) (amended by the Administration of Justice Act 1985 Sch 7 para 5; 
and the Courts and Legal Services Act 1990 s 92(5)). Where the order concerns striking off the 
roll, suspension from practice or payment of a penalty (ie except where the order only makes 
provision for matters referred to in the Solicitors Act 1974 s 47(2)(e), (са), (В), (В) or (i) the SRA 
must cause a notice stating the effect of the order to be published: see s 48(2)(b) (amended by 
the Courts and Legal Services Act 1990 s 92(5); and the Legal Services Act 2007 Sch 16 
para 50). In the case of orders of the Tribunal under the Solicitors Act 1974 s 44Е, the reference 
in s 48(2)(a) to the application or complaint is to be read as a reference to the Tribunal's order: 
s 48(5) (added by the Legal Services Act 2007 Sch 16 para 50). 
9 Solicitors Act 1974 s 53. 
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475. Restrictions on power to strike names off roll. No solicitor is liable to 
have his name struck off the roll on account of any failure to comply with the 
requirements with respect to persons seeking admission as solicitors of any 
training regulations or on account of any defect in his admission and enrolment, 
unless the application to strike his name off the roll is made within 12 months of 
the date of his enrolment or fraud is proved to have been committed in 
connection with the failure or defect. 

No solicitor is liable to have his name struck off the roll by reason only that a 
solicitor who undertook a training responsibility for him under training 
regulations neglected or omitted to take out a practising certificate or that the 
name of a solicitor who undertook such a responsibility for a period has been 
removed from or struck off the roll after the end of that period?. 


1 Solicitors Act 1974 s 54(1) (s 54(1), (2) amended by the Legal Services Act 2007 Sch 16 
para 53). 
2 Solicitors Act 1974 s 54(2) (as amended: see note 1). As to practising certificates see PARA 478 et 


seq. 


476. Entry and restoration of name struck off. On production of: 
(1) written evidence of admission of any person as a solicitor by the 
Solicitors Regulation Authority (‘SRA’)!; 
(2) an order for the restoration to the roll of the name of a person whose 
name has been struck off 12; or 
(3) ап order? for the restoration to the roll of the name of a former solicitor 
in respect of whom a direction has been ртуеп“, 
and on payment of such fee as the SRA from time to time determines, the SRA 
must enter the name of that person on the го. 


1 See the Solicitors Act 1974 s 7(a) (substituted by the Legal Services Act 2007 Sch 16 para 7). 
The Solicitors Act 1974 refers to the Society (ie the Law Society (see s 87(1); and PARA 437 
note 4)). However in practice the body currently responsible for the regulation of solicitors and 
the making of such rules is the SRA (see PARA 454). 

2 Solicitors Act 1974 s 7(b). References to striking a solicitor's name off the roll are references to 
striking it off as a disciplinary sanction, and include references to deleting an entry made by 
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means of a computer by whatever means are appropriate: Solicitors Act 1974 s 87(2)(b), (c) 
(s 87(2)(b) amended by the Administration of Justice Act 1985 Sch 1 para 12(b)). See also the 
Solicitors Keeping of the Roll Regulations 2011; and PARA 473. 

Ie an order under Solicitors Act 1974 s 47(2)(h) (see PARA 683). 

Solicitors Act 1974 s 7(c) (amended by the Court and Legal Services Act 1990 Sch 18 para 7). 
Solicitors Act 1974 s 7 (amended by the Administration of Justice Act 1985 Sch 1 para 2, Sch 8 
Pt III; and the Legal Services Act 2007 Sch 16 para 7). 


a RU 


477. The roll as evidence. An extract from the roll which is certified as 
correct by the Solicitors Regulation Authority (‘SRA’)! is evidence of the matters 
mentioned in it? and a certificate from the SRA stating that a person's name is or 
was on the roll is evidence of the matters stated?. 


1 The Solicitors Act 1974 s 18 refers to the ‘Society’ (ie the Law Society elected in accordance 
with provisions of the Charter and the Solicitors Act 1974 (see s 87(1); and PARA 437 note 4)). 
However in practice the body currently responsible for the regulation of solicitors and the 
making of such rules is the SRA (see PARA 454). 

Solicitors Act 1974 s 18(1) (s 18 substituted by the Legal Services Act 2007 Sch 16 para 2). 
Solicitors Act 1974 s 18(2) (as substituted: see note 2). 
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(ш) Practising Certificates 


478. Necessity for practising certificate. А person practising as a solicitor! 
must have in force a practising certificate issued by the Solicitors Regulation 
Authority (‘SRA’) or be exempt? from holding such a certificate and a solicitor is 
not qualified to act as a solicitor unless he has in force such a certificate?. This 
applies to any admitted person*. An unqualified person? cannot recover his 
costs® in respect of anything done by him or by any other person in any action, 
suit or matter if he does not hold a practising certificate", not even on detailed 
assessment by a client who has submitted to pay what is found due on 
assessment?. Furthermore, money deposited with a solicitor on account of costs 
generally cannot validly be appropriated to items which are irrecoverable for 
want of a practising certificate? and any money so appropriated may be 
recovered by the client, if on the facts the court is satisfied (as it will be by a 
direction or agreement to retain and pay costs, without special reference to 
specific items) that an assessment was necessary or contemplated!?. If, however, 
money is paid to a solicitor to meet particular disbursements or to pay costs or 
fees in respect of which no assessment is contemplated, and is applied 
accordingly, then the client cannot recover the money even if the solicitor was 
uncertificated at the relevant date!!. The successful party to any litigation cannot 
recover any costs or disbursements from the opposite party if the solicitor acting 
for him was uncertificated'?, although the steps taken by the uncertificated 
solicitor on his client's behalf are not invalid". 

А solicitor to a public department who is by statute authorised to act in that 
capacity need not take out a practising certificate to enable him so to аси“. 


1 As to the framework of practice see the SRA Practice Framework Rules 2011; and PARA 488 et 
seq. The SRA Practice Framework Rules 2011 form part of the SRA Handbook. As to the SRA 
Handbook see PARA 456. The provisions of the SRA Handbook are non-statutory and are 
therefore not set out in detail in this work. 

Ie exempt under the Solicitors Act 1974 s 88 (see PARA 470). 

See the Solicitors Act 1974 s 1; and PARA 466. Such a certificate is known as a *practising 
certificate': ss 1, 87(1). A person practising without such a certificate is an unqualified person 
within the meaning of s 1 (see PARAS 466-470), and as such liable to a fine: see PARA 428 et seq. 
Committal proceedings are not vitiated by the fact that the defendant's solicitor did not hold a 
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practising certificate: R v Scott (John) (1978) 122 Sol Jo 523, CA. Solicitors holding a practising 
certificate are covered by a group licence under the Consumer Credit Act 1974: see CONSUMER 
CREDIT vol 21 (2011) PARA 27. 

See the Solicitors Act 1974 s 1A; and PARA 466. 


‘Unqualified person’ does not here include an European lawyer providing services under the 
European Communities (Services of Lawyers) Order 1978, SI 1978/1910: see art 18(2), 
Schedule Pt 3. As to the meaning of ‘unqualified person’ generally see PARA 428 note 1. 

As to the meaning of ‘costs’ see PARA 629 note 6. 

See the Solicitors Act 1974 s 25(1); and PARA 429. However this does not prevent the recovery 
of money paid or to be paid to a solicitor on behalf of this client if such money would have been 
recoverable if the solicitor had held a practising certificate when acting: see s 25(2); and PARA 
429. 

Re Sweeting (1898] 1 Ch 268, overruling Re Jones (1869) LR 9 Eq 63. Cf Re Hope (1872) 7 Ch 
App 766; —v Sexton (1832) 1 Dowl 180. 

Kent v Ward (1894) 70 LT 612, CA. 

Browne v Barber [1913] 2 KB 553, CA. 

See Fullalove v Parker (1862) 12 CBNS 246; Browne v Barber (1913] 2 KB 553 at 578, CA, per 
Farwell LJ. Re Jones (1869) LR 9 Eq 63, which has been overruled, and Fullalove v Parker 
proceed on the basis that the debt is not extinguished but only the right to enforce it by action; 
in the circumstances premised in the text the Solicitors Act 1974 s 25(1) would not enable the 
money to be recovered, because of either express agreement by the client or express 
appropriation by him and authority to pay. See also s 25(2); and PARA 429. 

Fowler v Monmouthshire Rly and Canal Co (1879) 4 QBD 334, DC, overruling Reeder v 
Bloom (1825) 3 Bing 9. The same principle applies even though the uncertificated solicitor who 
was really acting used the name of a certificated solicitor: Irvin v Sanger (1888) 58 LJQB 
64, DC; affd (1889) 5 TLR 171, CA. 

Sparling v Brereton (1866) LR 2 Eq 64; Richards v Bostock (1914) 31 TLR 70. 
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See the Solicitors Act 1974 ss 88(1), (1А); and PARA 470. 


479. Application for practising certificate. А person whose name is on the 
roll! may apply to the Solicitors Regulation Authority (‘SRA’)? to be issued with 
a practising certificate?. Such an application may include an application for a 
sole solicitor endorsement. The name of the solicitor holding the practising 
certificate, a statement as to whether there is in a force a sole solicitor 
endorsement and such other information as may be specified in regulations? 
must be contained in the register kept by the SRA., 


1 
2 


Ie the roll of solicitors see PARA 455. 

The Solicitors Act 1974 s 9 refers to the ‘Society’ (ie the Law Society elected in accordance with 
provisions of the Charter and the Solicitors Act 1974 (see s 87(1); and PARA 437 note 4)). 
However in practice the body currently responsible for the regulation of solicitors and the 
issuing of practising certificates is the SRA (see PARA 454). As to the meaning of the ‘Charter’ see 
PARA 626 note 1. See also the SRA Practising Regulations 2011; and PARA 455 et seq. 
Solicitors Act 1974 s 9(1) (s 9 substituted by the Legal Services Act 2008 Sch 16 para 9). An 
application under the Solicitors Act 1974 s 9 must be made in accordance with s 28 (see PARA 
482) and be accompanied by the appropriate fee: s 9(3) (as so substituted). ‘Appropriate fee’, in 
relation to an application, means any fee payable under s 11(1) (see PARA 481) in respect of the 
practising certificate applied for and any additional fee payable under s 11(4) in respect of the 
application: s 9(4) (as so substituted). 

Solicitors Act 1974 s 9(2) (as substituted: see note 3). As to sole solicitor certificates see PARA 
484 et seq. 

Regulations about the keeping of a register under the Solicitors Act 1974 s 10A may (among 
other things): 

(1) make provision about the form in which the register is to be kept and the manner in 
which entries are to be made, altered and removed (s 28(3C)(a) (added by the Legal 
Services Act 2007 Sch 16 para 20)); 

(2) require information of a specified kind to be included in entries in the register 
(Solicitors Act 1974-5 28(3C)(b) (as so added)); 

(3) require information (or information of a specified description) on the register to be 


made available to the public (s 28(3C)(c) (as so added)); 
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(4) specify the manner in which it is to be made so available and require it to be made so 
available during office hours and without charge (s 28(3C)(d) (as so added)). 
6 See the Solicitors Act 1974 s 10A; and PARA 455. 


480. Issue of practising certificate. Where an application is made for a 
practising certificate to be issued!, the Solicitors Regulation Authority (“КА”)? 
must issue a practising certificate to the applicant if it is satisfied that the 
applicant is not suspended from practice and is complying with any prescribed 
requirements imposed on the applicant?. A practising certificate issued to an 
applicant of a prescribed description must be issued subject to any conditions 
prescribed in relation to applicants of that description?. 

In such circumstances as may be prescribed®, the SRA must, if it considers it is 
in the public interest to do so, refuse to issue a practising certificate" or where it 
decides to issue a practising certificate, issue it subject to one or more 
conditions*. 

The conditions which may be imposed include: 

(1) conditions requiring the person to whom the certificate is issued to take 
specified? steps that will, in the opinion of the SRA, be conducive to the 
carrying on by that person of an efficient practice as a solicitor 
(including, if the certificate has a sole solicitor endorsement, an efficient 
practice as a sole solicitor)!?; 

(2) conditions which prohibit that person from taking any specified steps, 
except with the approval of the SRA?!. 


Ie an application under the Solicitors Act 1974 s 9 (see PARA 479). 

The Solicitors Act 1974 refers to the 'Society' (ie the Law Society elected in accordance with 

provisions of the Charter and the Solicitors Act 1974 (see s 87(1); and PARA 437 note 4)). 

However in practice the body currently responsible for the regulation of solicitors and the 

issuing of practising certificates is the SRA (see PARA 454). As to the meaning of the ‘Charter’ see 

PARA 626 note 1. 

3 Solicitors Act 1974 s 10(1) (s 10 substituted by the Legal Services Act 2007 Sch 16 para 9). See 
also the SRA Practising Regulations 2011; and PARA 455 et seq. 

4 Пе prescribed by regulations under the Solicitors Act 1974 s 28 (see PARA 482): s 10(5) (as 
substituted: see note 3). 

5 Solicitors Act 1974 s 10(2) (as substituted: see note 3). 

6 Те prescribed by regulations under the Solicitors Act 1974 s 28 (see PARA 482): $ 10(5) (as 
substituted: see note 3). 

7 Те under the Solicitors Act 1974 s 10. 

8 Solicitors Act 1974 s 10(3) (as substituted: see note 3). 

9 ‘Specified’, in relation to a condition imposed on a practising certificate, means specified in the 
condition: Solicitors Act 1974 s 10(5) (as substituted: see note 3). 

10 Solicitors Act 1974 s 10(4)(a) (as substituted: see note 3). 

11 Solicitors Act 1974 s 10(4)(b) (as substituted: see note 3). 
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481. Fees paid before a practising certificate is issued. Before a practising 
certificate is issued, there must be paid to the Solicitors Regulation Authority 
(‘SRA’)! in respect of the certificate a fee of such an amount as the SRA may 
from time to time determine and different fees may be specified for different 
categories of applicant and in respect of different circumstances2. Under the 
following circumstances the application must be accompanied by an additional 
fee of such amount as the SRA from time to time determines: 
(1) where the solicitor has failed to deliver an accountant’s report required 
by rules? by such time as may be prescribed by those rules’; 
(2) where a practising certificate has not been issued by the SRA to the 
solicitor since the SRA became aware of the failure’. 
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The Solicitors Act 1974 s 11 refers to the ‘Society’ (ie the Law Society elected in accordance 
with provisions of the Charter and the Solicitors Act 1974 (see s 87(1); and PARA 437 note 4)). 
However in practice the body currently responsible for the regulation of solicitors and the 
issuing of practising certificates is the SRA (see PARA 454). As to the meaning of the ‘Charter’ see 
PARA 626 note 1. 

Solicitors Act 1974 s 11(1), (2) (s 11 substituted by the Legal Services Act 2007 Sch 16 para 11). 
Ie by rules under the Solicitors Act 1974 s 34(1) (see PARA 636). 

See the Solicitors Act 1974 s 11(3)(a), (4) (as substituted: see note 22 

See the Solicitors Act 1974 s 11(3)(b), (4) (as substituted: see note 22 


482. Making of regulations about practising certificates or sole solicitor 
"endorsements. The Solicitors Regulation Authority (‘SRA’)! may make 
regulations about practising certificates and the keeping of the practice certificate 
register’. Regulations may be made about sole solicitor endorsements and 
applications for them?. Regulations about practising certificates or sole solicitor 
endorsements may (among other things): 


(1) prescribe the form and manner in which applications for, or relating to, 
practising certificates or sole solicitor endorsements are to be made"; 

(2) prescribe information which must be included in or accompany such 
applications?; 

(3) make provision about time limits for dealing with such applications, 
and confer on a person power to extend or bring forward such a time 
limit in prescribed circumstances$; 

(4) prescribe the requirements which applicants for practising certificates 
must satisfy before they may be issued with a practising certificate"; 

(5) prescribe descriptions of applicants, and conditions in relation to them 
for the purposes in which? practising certificates must be issued subject 
to prescribed conditions?; 

(6) prescribe the descriptions of applicants, and the conditions in relation to 
them!5, in which a practising certificate endorsed with a sole solicitor 
endorsement after it was issued must be made subject to prescribed 
conditions! !; 

(7) prescribe the circumstances"? in which an application may be refused etc 
in the public interest!; 

(8) make provision about when conditions imposed on practising 
certificates take effect (including provision conferring power on the SRA 
to direct that a condition is not to have effect until the conclusion of any 
appeal in relation to it)!^; 

(9) таке provision for the commencement, duration, replacement, 
withdrawal and expiry of practising certificates or sole solicitor 
endorsements’; 

(10) prescribe the circumstances!é in which conditions can be imposed 
during the period of the practising certificate!"; 

(11) require solicitors who hold practising certificates to notify the SRA of 
such matters as may be prescribed, at such times, or in such 
circumstances as may be prescribed'!*, 


The Solicitors Act 1974 s 28 refers to the 'Society' (ie the Law Society elected in accordance 
with provisions of the Charter and the Solicitors Act 1974 (see s 87(1); and PARA 437 note 4)). 
However in practice the body currently responsible for the regulation of solicitors and the 
issuing of practising certificates is the SRA (see РАКА 454). As to the meaning of the ‘Charter’ see 
PARA 626 note 1. Regulations under s 28 may make provision for appeals to the High Court 
against decisions made by the SRA under the regulations and the decision of the High Court is 
final: s 28(3D), (3F) (s 28(3B)-(3G) added by the Legal Services Act 2007 Sch 16 para 30). In 
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relation to such an appeal the High Court may make such order as it thinks fit as to payment of 
costs: Solicitors Act 1974 s 28(3E) (so added). Regulations under s 28 may: 
(1) provide for a person to exercise a discretion in dealing with any matter (s 28(3G)(a) (as 
so added)); 
(2) include incidental, supplementary and consequential provision (s 28(3G)(b) (as so 
added)); 
(3) make transitory or transitional provision and savings (s 28(3G)(c) (as so added)); 
(4) make provision generally or only in relation to specified cases or subject to specified 
exceptions (s 28(3G)(d) (as so added)); 
(5) make different provision for different cases (s 28(3G)(e) (as so added)). 

2 Solicitors Act 1974 s 28(1)(c), (d). As to the keeping of the practising certificate register see the 
Solicitors Act 1974 ss 9, 10A; and PARAS 455, 479. 

3 Solicitors Act 1974 s 28(1)(ca) (added by the Legal Services Act 2007 Sch 16 para 30). As to sole 
solicitor endorsements see the Solicitors Act 1974 s 1B; and PARA 484. 

4 Solicitors Act 1974 s 28(3B)(a) (as added: see note 1). 

5 Solicitors Act 1974 s 28(3B)(b) (as added: see note 1). 

6 Solicitors Act 1974 s 28(3B)(c) (as added: see note 1). 

7 Solicitors Act 1974 s 28(3B)(d) (as added: see note 1). 

8 Ie for the purposes of the Solicitors Act 1974 s 10(2) (see PARA 480). 

9 Solicitors Act 1974 s 28(3B)(e) (as added: see note 1). 

10 Ie for the purposes of the Solicitors Act 1974 s 13ZA(5) (see PARA 485). 

11 Solicitors Act 1974 s 28(3B)(f) (as added: see note 1). a 

12 Ie for the purposes of the Solicitors Act 1974 s 10(3) (see PARA 480). “с: 

13 Solicitors Act 1974 s 28(3B)(g) (as added: see note 1). 

14 Solicitors Act 1974 s 28(3B)(h) (as added: see note 1). 

15 Solicitors Act 1974 s 28(3B)(i) (as added: see note 1). 

16 Ie for the purposes of the Solicitors Act 1974 s 13A(2) (see PARA 673). 

17 Solicitors Act 1974 s 28(3B)(j) (as added: see note 1). 

18 Solicitors Act 1974 s 28(3B)(k) (as added: see note 1). The power to make regulations under the 
Solicitors Act 1974 s 28, so far as relating to the matters mentioned in head (11) in the text, has 
effect with respect to registered foreign lawyers as it has effect with respect to solicitors, except 
that the reference to practising certificates is to be read as a reference to registration in the 
register of foreign lawyers: Registered Foreign Lawyers Order 2009, SI 2009/1589, art 4. 


483. The register as evidence. An extract from the register of holders of 
practising certificates! which is certified as correct by the Solicitors Regulation 
Authority (‘SRA’)? is evidence of the matters mentioned in it?. A certificate from 
the SRA stating that a person is or was registered in the register* is evidence of 
the matters згагеда. 


1 Ie the register kept under the Solicitors Act 1974 s 10A (see PARA 455). 

2 The Solicitors Act 1974 s 18 refers to the ‘Society’ (ie the Law Society elected in accordance 
with provisions of the Charter and the Solicitors Act 1974 (see s 87(1); and PARA 437 note 4)). 
However in practice the body currently responsible for the regulation of solicitors and the 
making of such rules is the SRA (see PARA 454). 

3 Solicitors Act 1974 s 18(1) (s 18 substituted by the Legal Services Act 2007 Sch 16 para 23). A 
misstatement in such a list as to the date of admission of a solicitor is not a libel: Raven v 
Stevens © Sons (1886) 3 TLR 67. 

4 Це the register kept under the Solicitors Act 1974 s 10A (see PARA 455). 


5 Solicitors Act 1974 s 18(2) (as substituted: see note 3). See also К v Wenham (1866) 10 Cox СС 
222. 


(iv) Sole Solicitor Certificates 


484. Sole solicitor. Rules relating to professional practice! must provide that 
a solicitor may not practise as a sole solicitor unless he has in force a practising 
certificate? and an endorsement of that certificate (a 'sole solicitor endorsement’) 
by the Solicitors Regulation Authority (‘SRA’)? authorising him го so practise*, 
The rules may provide that, for the purposes of the rules and the Solicitors 
Act 1974 a solicitor is not to be regarded as practising as a sole solicitor in such 
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circumstances as may be prescribed by the rules?. The rules must prescribe the 
circumstances in which a solicitor may be regarded by the SRA as suitable to be 
authorised to practise as a sole solicitor$. 


1 Ie rules under the Solicitors Act 1974 s 31 (see PARA 626). 
2 As to practising certificates see PARA 480. 


3 The Solicitors Act 1974 s 1B refers to the 'Society' (ie the Law Society elected in accordance 
with provisions of the Charter and the Solicitors Act 1974 (see s 87(1); and PARA 437 note 4)). 
However in practice the body currently responsible for the regulation of solicitors and the 
issuing of practising certificates is the SRA (see PARA 454). 

4 Solicitors Act 1974 s 1B(1) (s 1B added by the Legal Services Act 2007 Sch 16 para 3). 

.$5 Solicitors Act 1974 5 1B(2) (as added: see note 4). 

6 Solicitors Act 1974 s 1B(3) (as added: see note 4). 


485. Application to practise as sole practitioner. Unless he is suspended from 
practice as a sole solicitor!, a solicitor whose practising certificate for the time 
being in force (his ‘current certificate’) does not have a sole solicitor 
endorsement?, may apply to the Solicitors Regulation Authority (‘SRA’)? for such 
ап endorsement^. A person who makes such an application may appeal to the 
High Court against a decision to refuse the application?. 

Where a sole solicitor endorsement is granted to an applicant of a prescribed® 
description, the applicant's practising certificate must have effect subject to any 
conditions prescribed in relation to applicants of that description’. A person who 
makes an application may appeal to the High Court against a decision to impose 
such a condition on a practising certificate*. 

On an appeal the High Court may affirm the decision of the SRA, direct the 
SRA to grant a sole solicitor endorsement, direct that the applicant's practising 
certificate is to have effect subject to such conditions (if any) as the High Court 
thinks fit, or make such other order as the High Court thinks fit, and the 
decision of the High Court is final’. 


1 See the Solicitors Act 1974 s 13ZA(3) (s 13ZA added by the Legal Services Act 2007 Sch 16 
para 15). 

2 Аз to the meaning of ‘sole solicitor endorsement’ see РАКА 484. For the purposes of the 
Solicitors Act 1974 s 13ZA(1) a practising certificate with a sole solicitor endorsement which is 
suspended is to be treated as having such an endorsement: s 13ZA(2) (as added: see note 1). 

3 The Solicitors Act 1974 s 13ZA refers to the ‘Society’ (ie the Law Society elected in accordance 
with provisions of the Charter and the Solicitors Act 1974 (see s 87(1); and PARA 437 note 4)). 
However in practice the body currently responsible is the SRA (see PARA 454). 

4 Solicitors Act 1974 s 13ZA(1) (as added: see note 1). An application must be made in 
accordance with regulations under s 28 (see PARA 473) and be accompanied by any fee payable 
under s 13ZB in respect of the endorsement applied for: s 13ZA(4) (as so added). 

5 Solicitors Act 1974 s 13ZA(6)(a) (as added: see note 1). The SRA may by rules make provision, 
as respects any application under s 13ZA that is neither granted nor refused by the SRA within 
such period as may be specified in the rules, for enabling an appeal to be brought under s 13ZA 
in relation to the application as if it had been refused by the SRA: s 13ZA(7) (as so added). 

6 ‘Prescribed’ means prescribed by regulations under the Solicitors Act 1974 s 28(3B)(f) (see PARA 
473): s 13ZA(5) (as added: see note 1). 

7 Solicitors Act 1974 s 13ZA(5) (as added: see note 1). 

Solicitors Act 1974 s 13ZA(6)(b) (as added: see note 1). 

9 бее е Solicitors Act 1974 s 13ZA(8), (10) (as added: see note 1). In relation to an appeal under 
s 13ZA the High Court may make such order as it thinks fit as to payment of costs: s 13ZA(9) 
(as so added). 


со 


486. Fees paid before a sole solicitor endorsement is granted. Before a sole 
solicitor endorsement is granted! there must be paid to the Solicitors Regulation 
Authority (‘SRA’)? in respect of the endorsement а fee of such amount as the SRA 
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may from time to time determine? and different fees may be specified for 
different categories of applicant and in different circumstances*. 


1 Te granted under the Solicitors Act 1974 s 13ZA (see PARA 485). 

2 The Solicitors Act 1974 s 13ZB refers to the ‘Society’ (ie the Law Society elected in accordance 
with provisions of the Charter and the Solicitors Act 1974 (see s 87(1); and PARA 437 note 4)). 
However in practice the body currently responsible is the SRA (see PARA 454). 

3 Solicitors Act 1974 s 13ZB(1) (5 13ZB added by the Legal Services Act 2007 Sch 16 para 15). If 
a fee payable under the Solicitors Act 1974 s 13ZB would not otherwise be a practising fee for 
the purposes of the Legal Services Act 2007 s 51 (see PARA 283), it is to be treated for the 
purposes of s 51 as such a fee: Solicitors Act 1974 s 13ZB(3) (as so added). As to the meaning 
of ‘practising fee’ see the Legal Services Act 2007 s 51; and PARA 283 (definition applied by the 
Solicitors Act 1974 s 13ZB(4) (as so added)). 

4 Solicitors Act 1974 s 13ZB(2) (as added: see note 3). 


(3) BUSINESS ARRANGEMENTS 


(1) Framework of Practice 


487. Practice Framework Rules. The Solicitors Regulation Authority (‘SRA’)! 
has made rules setting out the types of business through. which solicitors?, 
registered European lawyers?, registered foreign lawyers^ and authorised bodies? 
may practise$. The rules restrict the types of business available in order to reflect 
statutory provisions and to ensure that clients and the public have the 
protections provided for by statute". They also set out requirements relating to 
compliance with the rules and the SRA’s regulatory arrangements. 


1 As to the SRA see PARA 454. 

2 As to solicitors see PARA 488. 

3 As to registered European lawyers see PARA 489. As to the meaning of ‘registered European 
lawyer' see PARA 383 note 2. 

4 Аз to registered foreign lawyers see PARA 490. As to the meaning of ‘registered foreign lawyer’ 
зее PARA 461. 

5 As to the meaning of ‘authorised body’ see PARA 491 note 1. 

6 Authorised bodies, solicitors, registered European lawyers and registered foreign lawyers are 
permitted to carry out certain types of work, including immigration work: see the SRA Practice 
Framework Rules 2011 Pt 2. As to the SRA Practice Framework Rules 2011 see PARA 488. The 
SRA Practice Framework Rules 2011 form part of the SRA Handbook: see PARA 456. The 
provisions of the SRA Handbook are non-statutory and are therefore not set out in detail in this 
work. For further information see the Solicitors Regulation Authority website. 

7 See the SRA Practice Framework Rules 2011 Introduction. The SRA Practice Framework 
Rules 2011 Pt 3 governs the formation and practice requirements which must be satisfied by 
bodies to be eligible for authorisation by the SRA. 


8 бее the SRA Practice Framework Rules 2011 Pt 4. 


488. Solicitors’ framework of practice. A solicitor may practice from an office 
in England and Wales in the following ways only: 

(1) аза recognised sole practitioner! or the employee of a recognised sole 
practitioner; 

(2) as a solicitor exempted from the obligation to be a recognised sole 
practioner?; 

(3) asa manager’, employee*, member? or interest holders of an authorised 
body’ provided that the work done is of a specified kind; 

(4) as a manager, employee, member or interest holder of a firm which is 
authorised to carry on legal activities by an approved regulator? other 
than the Solicitors Regulation Authority (‘SRA’) provided the work 
done is of a specified kind; 


397 Solicitors Para 489. 
—_— рр р  ,$&$—>ррядбдяДддПдвБцБцбовдвкмщыьумщя—щньньюк 


(5) as the employee of another person, business or organisation, provided 


that the work undertaken is only for the employer, or as permitted by 
rules about in-house practice?. 
A solicitor may practice from an office outside England and Wales in the 


following ways only: 
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(a) asa sole practitioner (including a recognised sole practitioner); 

(b) as the employee of a sole principal who is a lawyer; 

(c) аз a manager, employee, member or interest holder of an authorised 
body ог of an authorised non-SRA firm’; 

(d) аз an employee of a business which is not required to be an authorised 
body, provided that it meets the specified conditions; 

(e) as manager, member or interest holder of a business which is not 
required to be an authorised body, provided that it has no office in 
England and Wales, and that it meets all the specified conditions; 

(f) as the employee of another person, business or organisation, provided 
that the solicitor undertakes work only for his employer; 

(2) as a manager, employee, member or interest holder of an overseas 
practice! !, 


As to the meaning of ‘recognised sole practitioner’ see PARA 484. 

See the SRA Practice Framework Rules 2011 r 10.2. As to the SRA Practice Framework 
Rules 2011 see PARA 488. The SRA Practice Framework Rules 2011 form part of the SRA 
Handbook: see PARA 456. The provisions of the SRA Handbook are non-statutory and are 
therefore not set out in detail in this work. For further information see the Solicitors Regulation 
Authority website. Qr 

As to the meaning of ‘manager’ see PARA 492 note 1. 

Аз to the meaning of ‘employee’ see PARA 492 note 2. 

As to the meaning of ‘member’ see РАКА 491 note 4. 

As to the meaning of ‘interest holder’ see PARA 491 note 5. 

As to the meaning of 'authorised body' see PARA 491 note 1. 

As to the meaning of ‘approved regulator’ see PARA 228. 

See the SRA Practice Framework Rules 2011 r 1.1. As to rules about conducting in-house 
practice see r 4. 

If any of the body's managers or interest holders are non-lawyers and the office is in an state 
other than the United Kingdom, the rules for local lawyers must permit a local lawyer to practise 
through a business of that composition and structure: see the SRA Practice Framework 
Rules 2011 r 1.2(c). As to the meaning of ‘United Kingdom’ see PARA 203 note 11. See also PARA 
ВИ 

See the SRA Practice Framework Rules 2011 г 1.2. 


489. Registered European lawyers’ framework of practice. А registered 


Eu 
fol 


о ~ 


гореап lawyer! may practice from an office in England and Wales in the 

lowing ways only: 

(1) asa recognised sole practitioner? or the employee of one; 

(2) asa registered European lawyer exempted from the requirement to be a 
recognised sole practitioner?; 

(3) asa managert, employee?, member‘ or interest holder? of an authorised 
Боау?; 

(4) as the employee of another person, business or organisation, provided 
that the lawyer undertakes work only for his employer?. 

Practice from an office in Scotland or Northern Ireland is also restricted!?. 


As to the meaning of ‘registered European lawyer’ see РАКА 383 note 2. As to the register see 
PARAS 383, 841. 

As to the meaning of ‘recognised sole practitioner’ see PARA 484. 

As to such an exemption see the Solicitors Regulation Authority (‘SRA’) Practice Framework 
Rules 2011 r 10.2. As to the SRA Practice Framework Rules 2011 see PARA 488. The SRA 
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Practice Framework Rules 2011 form part of the SRA Handbook: see РАКА 456. The provisions 
of the SRA Handbook are non-statutory and are therefore not set out in detail in this work. For 
further information see the Solicitors Regulation Authority website. 

As to the meaning of ‘manager’ see PARA 492 note 1. 

As to the meaning of ‘employee’ see РАКА 492 note 2. 

As to the meaning of ‘member’ see РАКА 491 note 4. 

As to the meaning of 'interest holder' see PARA 491 note 5. 

As to the meaning of ‘authorised body’ see PARA 491 note 1. This also applies to a firm which is 
authorised to carry on legal activities by an approved regulator other than the SRA. 

See the SRA Practice Framework Rules 2011 r 2.1. As to in-house practice see r 4. 


10 See the SRA Practice Framework Rules 2011 r 2.2. 


490. Registered foreign lawyers' framework of practice. A registered foreign 
lawyer! may practice as: 
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(1) the employee of a recognised sole practitioner?; 


(2) а manager’, employee*, member? or interest holder of an authorised 
body’, provided that all work done is of a sort the body is authorised by 
the Solicitors Regulation Authority (‘SRA’)® to carry out or is done for 
the body itself; 


(3) а manager employee, member or interest holder of a firm which is 
authorised to carry on legal activities by an approved. regulator other 
than the SRA, provided that all work done is of a sort the firm is 
authorised to carry out?. 

The scope of practice of a registered foreign lawyer is restricted!?. 


As to the meaning of ‘registered foreign lawyer’ see PARA 461. 

As to the meaning of ‘recognised sole practitioner’ see PARA 484. 

Аз to the meaning of *manager' see PARA 492 note 1. 

As to the meaning of ‘employee’ see PARA 492 note 2. 

As to the meaning of ‘member’ see PARA 491 note 4. 

As to the meaning of ‘interest holder’ see PARA 491 note 5. 

As to the meaning of 'authorised body? see PARA 491 note 1. 

As to the SRA see PARA 454. 

See the SRA Practice Framework Rules 2011 r 3.1. As to in-house practice see r 4. As to the 
SRA Practice Framework Rules 2011 see PARA 488. The SRA Practice Framework Rules 2011 
form part of the SRA Handbook: see PARA 456. The provisions of the SRA Handbook are 
non-statutory and are therefore not set out in detail in this work. For further information see the 
Solicitors Regulation Authority website. 

The provision of services as a foreign lawyer otherwise than as detailed in heads (1)-(3) in 
the text is not practice in the capacity of a registered foreign lawyer and the lawyer must not be 
held out as regulated by or registered with the Law Society or the SRA: see the SRA Practice 
Framework Rules 2011 r 3.2. 


10 See the SRA Practice Framework Rules 2011 r 3.4. 


491. Authorised bodies’ framework of practice. An authorised body! may 
practise from an office in England and Wales? in the following ways only: 


(1) asa stand-alone firm; 
(2) asa manager’, member‘ or interest holder? of another authorised body; 


(3) asa manager, member or interest holder of a firm which is authorised to 
carry on legal activities by an approved regulator other than the 
Solicitors Regulation Authority (‘SRA’), in which case the body must 
comply with any terms and requirements imposed on that firm's 
authorisation; or 


(4) а5 an executor, trustee or nominee company, or a company providing 
company secretarial services, wholly owned and operated by another 
authorised body or by a recognised sole practitioner$. 
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‘Authorised body’ means a body that has been authorised by the SRA to practise as a licensed 
body or a recognised body: SRA Handbook (Glossary). ‘Licensed body’ means a body licensed 
by the SRA under the Legal Services Act 2007 Pt 5 (ss 71-111) (alternative business structures: 
see PARA 1049 et seq); and ‘recognised body’ means a body recognised by the SRA under the 
Administration of Justice Act 1985 s 9 (incorporated practices: see PARAS 496, 499 et seq): SRA 
Handbook (Glossary). 

As to practice outside England and Wales see the SRA Practice Framework Rules 2011 r 5.2. As 
to the SRA Practice Framework Rules 2011 see PARA 488. The SRA Practice Framework 
Rules 2011 form part of the SRA Handbook: see PARA 456. The provisions of the SRA 
Handbook are non-statutory and are therefore not set out in detail in this work. For further 
information see the Solicitors Regulation Authority website. 

As to the meaning of ‘manager’ see PARA 492 note 1. 

‘Member’ means (1) in relation to a company, a person who has agreed to be a member of the 
company and whose name is entered in the company’s register of members; and (2) in relation to 
a limited liability partnership, a member of that limited liability partnership: SRA Handbook 
(Glossary). 

‘Interest holder’ means a person who has an interest or an indirect interest, or holds a material 
interest, in a body (and ‘indirect interest’ and ‘interest’ have the same meaning as in the Legal 
Services Act 2007), and references to ‘holds an interest’ is construed accordingly: see the SRA 
Handbook (Glossary), As to the SRA Handbook see PARA 456. 

See the SRA Practice Framework Rules 2011 r 5.1. As to the meaning of ‘recognised sole 
practitioner’ see PARA 484. 


492. Managers and employees. A manager! or employee? of an authorised 
body? or an employee of a recognised sole practitioner^ who is not a solicitor but 
who is authorised by an approved regulator other than the Solicitors Regulation 
Authority (“КА”), must not: \ 

1 


be held out in any way which suggests that he is, or is entitled to 
practise as, a solicitor; 

(2) unless authorised by the approved regulator to do so, undertake in 
England and Wales advocacy in open court, the conduct of court 
litigation, the administration of oaths and statutory declarations; 

(3) undertake advocacy in chambers in England and Wales, unless 
authorised by the approved regulator or acting under instructions given 
by a person qualified to supervise that work; 

(4) unless authorised by the approved regulator or acting under the 
supervision of a person qualified to supervise that work, undertake the 
preparation of court documents, the preparation of instruments and the 
lodging of documents relating to the transfer or charge of land, the 
preparation of papers on which to found or oppose a grant of probate 
or a grant of letters of administration or the preparation of trust deeds 
disposing of capital; 

(5) carry out immigration work unless authorised. 

А manager or employee who is not a lawyer is similarly restricted". 


‘Manager’ means a member of a limited liability partnership, a director of a company, a partner 
in a partnership ог, in relation to any other body, a member of its governing body: SRA 
Handbook (Glossary). As to the SRA Handbook see PARA 456. 

‘Employee’ means an individual who is: (1) engaged under a contract of service by a firm or its 
wholly owned service company; (2) engaged under a contract for services, made between a firm 
or organisation and that individual or an employment agency or a company which is not held 
out to the public as providing legal services and is wholly owned and directed by that individual; 
(3) a solicitor, registered European lawyer (see PARA 383 note 2) or registered foreign lawyer (see 
PARA 461) engaged under a contract of service or a contract for services by a firm which is 
authorised to carry on legal activities by an approved regulator other than the SRA; or (4) a 
solicitor, registered European lawyer or registered foreign lawyer engaged under a contract of 
service or a contract for services by a person, business or organisation, under which exclusive 
control over the individual's time is granted: see the SRA Handbook (Glossary). 
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As to the meaning of ‘authorised body’ see PARA 491 note 1. 

As to the meaning of ‘recognised sole practitioner’ see PARA 484. 

As to the SRA see PARA 454. 

See the SRA Practice Framework Rules 2011 r 6.1. As to the SRA Practice Framework 
Rules 2011 see PARA 488. The SRA Practice Framework Rules 2011 form part of the SRA 
Handbook: see PARA 456. The provisions of the SRA Handbook are non-statutory and are 
therefore not set out in detail in this work. For further information see the Solicitors Regulation 
Authority website. 

See the SRA Practice Framework Rules 2011 r 7.1. 


(п) Business Management 


493. Supervision and management. The manager! of the business must ensure 
that: 


(1) there is a clear and effective governance structure and reporting lines; 

(2) effective systems and controls are in place to achieve and comply with 
all the principles, rules and outcomes and other requirements of the 
Solicitors Regulation Authority (‘SRA’) Handbook?, where applicable; 

(3) risks to compliance with all the principles, rules and outcomes and other 
requirements of the Handbook are identified, топКоге and managed; 

(4) systems and controls for monitoring the financial stability of the firm 
and risks to money and assets entrusted by clients and others are 
maintained; 

(5) legislation applicable to the business, including anti-money laundering 
and data protection legislation, is complied with; 

(6) individuals working in the firm are trained to maintain a level of 
competence appropriate to their work and level of responsibility; 

(7) the statutory requirements for the direction and supervision of reserved 
legal activities and immigration work are complied with; 

(8) there is a system for supervising clients’ matters, to include the regular 
checking of the quality of work by suitably competent and experienced 
people; 

(9) reserved legal activities? are not outsourced to a person who is not 
authorised to conduct such activities; 

(10) overseas practices comply with the relevant rules*; 

(11) all risks to the business which may arise from connected practices are 
identified, monitored and managed*. 

An authorised body must have a manager or employee who is designated as a 


Compliance Officer for Legal Practice (‘COLP’) and one designated as a 
Compliance Officer for Finance and Administration (‘COFA’). The COLP and 
COFA have responsibility for the firm's systems and controls of risk management 
and compliance". 


1 
2 


As to the meaning of ‘manager’ see РАКА 492 note 1. 

As to the SRA Handbook see PARA 456. The provisions of the SRA Handbook are non-statutory 
and are therefore not set out in detail in this work. For further information see the Solicitors 
Regulation Authority website. 

As to the meaning of ‘reserved legal activity’ see PARA 352. 

Further requirements relating to outsourcing must be complied with: see the SRA Code of 
Conduct Section 2 Ch 7. 

See the SRA Overseas Rules. 

See the SRA Code of Conduct Section 2 Ch 7. 

See the SRA Handbook Authorisation Rules for Legal Services Bodies and Licensable Bodies 
Rules 2011 r 8.5. See also PARA 454. 
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(iii) Referral Agreements and Fee Sharing 


494. Fee sharing and referrals. Еее sharing and referrals of work are 
permitted but any such arrangement! should not jeopardise the trust between a 
client and a firm by, for example, compromising the solicitor's independence or 
professional judgment?. Clients must be informed of any such arrangement. 
Referral fees relating to claims for damages for personal injury or death are 
prohibited?. 

It is also permitted to refer a client to a third party, such as another lawyer or 
a financial services provider provided this is in the client's best interests^. A client 
must be fully informed of any financial or other interest which the solicitor has 
in referring the client to another person or business’, 


1 An ‘arrangement’ in relation to financial services, fee sharing and referrals, means any express or 
tacit agreement between the regulated person and another person, whether contractually 
binding or not: see the SRA Handbook (Glossary). 

2 Зее the SRA Code of Conduct Section 2 Ch 9. The SRA Code of Conduct forms part of the SRA 
Handbook: see PARA 456. The provisions of the SRA Handbook are non-statutory and are 
therefore not set out in detail in this work. For further information see the Solicitors Regulation 
Authority website. 

3 See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 56; and PARA 495. 

4 See the SRA Code of Conduct Section 1 Ch 6. 

5 Зее the SRA Code of Conduct Section 1 Ch 6. 


495. Rules against referral fees. А regulated person! is prohibited from 
paying or receiving a referral fee for prescribed legal business? involving a claim 
for damages for personal injury or death?. A regulated person is also not 
permitted to be paid for arranging for another person to provide services to the 
client in connection with such work*. Payment includes any form of 
consideration whether any benefit is received by the regulated person or by a 
third party but does not include the provision of hospitality that is reasonable in 
the circumstances. 

A breach of the prohibition does not make a person guilty of an offence, and 
does not give rise to a right of action for breach of statutory duty$, nor does it 
make anything void or unenforceable, but a contract to make or pay for such a 
referral or arrangement is unenforceable". 


1 Теа person authorised by the Solicitors Regulation Authority (‘SRA’) to carry on a reserved legal 
activity within the meaning of the Legal Services Act 2007 (see PARA 352): see the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 s 59. As to the application of s 59 to the 
Chartered Institute of Legal Executives see the Referral Fees (Regulators and Regulated Persons) 
Regulations 2014, SI 2014/3235. 

2 ‘Prescribed legal business’ means business that involves the provision of legal services го a client, 
where: (1) the legal services relate to a claim or potential claim for damages for personal injury 
or death; (2) the legal services relate to any other claim or potential claim for damages arising 
out of circumstances involving personal injury or death; or (3) the business is of a description 
specified in regulations made by the Lord Chancellor: Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 s 56(2). 

There is a referral of prescribed legal business if (a) a person provides information to 
another; (b) it is information that a provider of legal services would need to make an offer to the 
client to provide relevant services; and (c) the person providing the information is not the client; 
and ‘relevant services’ means any of the legal services that the business involves: s 56(5). ‘Legal 
services’ means services provided by a person which consist of or include legal activities (within 
the meaning of the Legal Services Act 2007) carried on by or on behalf of that person; and a 
provider of legal services is a person authorised to carry on a reserved legal activity within the 
meaning of that Act: Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 56(6). 
‘Client’ where head (a) applies, means the person who makes or would make the claim, and 
where head (c) applies, has the meaning given by the regulations: s 56(7). 
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See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 56(1), (4). The SRA must 
ensure that it has appropriate arrangements for monitoring and enforcing the restrictions 
imposed on regulated persons by s 56 and must make rules for this purpose: s 57(1), (2). The 
rules may in particular provide for the SRA to exercise in relation to anything done in breach of 
s 56 any powers that it would have in relation to anything done by the regulated person in 
breach of another restriction: s 57(3). 

See the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 56(4). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 56(8). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 57(5). 

Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 57(6). In a case where a referral 
of prescribed legal business has been made by or to a regulated person, or a regulated person has 
made an arrangement as mentioned in s 56(2) (see note 2), and it appears to the regulator that 
a payment made to or by the regulated person may be a referral fee, rules may provide for the 
payment to be treated as a referral fee unless the regulated person shows that the payment was 
made as consideration for the provision of services, or for another reason, and not as a referral 
fee: s 57(7), (8). For the purposes of provision made by virtue of s 57(8) a payment that would 
otherwise be regarded as consideration for the provision of services of any description may be 
treated as a referral fee if it exceeds the amount specified in relation to services of that 
description in regulations made by the Lord Chancellor: s 57(9). See the Legal Aid, Sentencing 
and Punishment of Offenders Act 2012 (Referral Fees) Regulations 2013, SI 2013/1635. 


(iv) Recognised bodies 


А. RECOGNITION ETC 


496. — Disapplication of certain prohibitions and penal provisions. The 
statutory prohibitions! on an unqualified person acting as a solicitor do not 
apply? to a recognised body?. 


1 
2 
3 


Ie the Solicitors Act 1974 s 20 (see PARA 428): see s 9(3) (substituted by the Legal Services 
Act 2007 Sch 16 para 81). 

Те notwithstanding anything in the Solicitors Act 1974 s 24(2) (application of penal provisions 
to bodies corporate): see PARA 428 note 2. 

Administration of Justice Act 1985 s 9(3) (as substituted: see note 1). Nothing in the Solicitors 
Act 1974 s 24(1) (see PARA 431) applies in relation to a recognised body: Administration of 
Justice Act 1985 s 9(3). For the purposes of s 9 and Sch 2 ‘recognised body’ means a body for 
the time being recognised under s 9: s 9(8), Sch 2 para 1(1) (s 9(8) amended by the Legal 
Services Act 2007 Sch 16 para 81); SRA Handbook (Glossary). As to the SRA Handbook see 
PARA 456. As to rules prescribing the circumstances under which a body may be recognised see 
the Administration of Justice Act 1985 s 9(1)(b); the SRA Authorisation Rules for Legal Services 
Bodies and Licensable Bodies 2011; and PARA 497 et seq. 


497. Formation and eligibility criteria for recognised bodies and licensed 
bodies. То be eligible to be a recognised body!, a body must be a legal services 


body, namely a partnership, company or limited liability partnership (LLP), of 
which: 


(1) atleast one manager is a solicitor with a current practising certificate, or 
a registered European lawyer’, or (in the case of a partnership or LLP) а 
body corporate which is a legally qualified body with at least one 
manager who is a solicitor with a current practising certificate or a 
registered European lawyer; and 

(2) = a the managers and interest holders are lawyers and legally qualified 

odies*. 

The business of a recognised body may consist only of the provision of 


professional services of the sort provided by individuals practising as solicitors or 
lawyers of other jurisdictions and professional services of the sort provided by 
notaries public, but only if a notary public is a manager or employee of a 
recognised body$. 
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An authorised body” must be formed in accordance with the relevant law and 
its registered office or practising address must be in England and Wales’, The 
composition of an authorised body is regulated’. Authorised bodies which are 
companies must keep a record of non-owner shareholders!?, Any information or 
documentation required by the Solicitors Regulation Authority (‘SRA’) must be 
provided!!, 


A licensable body or a legal services body must apply to the SRA for 
authorisation’. 


As to the meaning of ‘recognised body’ see PARA 496 note 3. 

See PARTNERSHIP vol 79 (2008) PARA 234 et seq. 

As to the meaning of ‘registered European lawyer’ see PARA 383 note 2. 

‘Legally qualified body’ means any of the following: 

(1) a recognised body; 

(2) а licensed body of which lawyers are entitled to exercise, or control the exercise of, 
90% or more of the voting rights of that licensed body; 

(3) an authorised non-SRA firm of which lawyers are entitled to exercise, or control the 
exercise of, 90% or more of the voting rights of that authorised non-SRA firm; or 

(4) a European corporate practice (see the SRA Handbook (Glossary)). 

5 бее the SRA Practice Framework Rules 2011 Pt 3 г 13.1. As to the SRA Practice Framework 
Rules 2011, which form part of the SRA Handbook, see PARA 478. The provisions of the SRA 
Handbook are non-statutory and are therefore not set out in detail in this work. For further 
information see the Solicitors Regulation Authority website. 

As to the eligibility criteria and fundamental requirements for licensed bodies see the SRA 
Practice Framework Rules 2011 Pt 3 r 14; and PARA 1050. 

6 See the SRA Practice Framework Rules 2011 Pt 3 г 13.2. 

7 ‘Authorised body’ means а body'that has been authorised by the SRA to practise as a licensed 
body or a recognised body: SRA Handbook (Glossary). 

8 See the SRA Practice Framework Rules 2011 Pt 3 r 15. 

9 See the SRA Practice Framework Rules 2011 Pt 3 r 16. 

10 See the SRA Practice Framework Rules 2011 Pt 3 r 17. 

11 See the SRA Practice Framework Rules 2011 Pt 3 г 18. 

12 For detailed provision see the SRA Authorisation Rules for Legal Services Bodies and Licensable 

Bodies 2011. For further information see the Solicitors Regulation Authority website. 
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498. Definition of ‘legal services body’. ‘Legal services body’ means a body 
(corporate or unincorporate) in respect of which the management and control 
conditions and the relevant lawyer condition are satisfied. 

The management and control conditions are satisfied if: 

(1) at least 75 per cent? of the body's managers are legally qualified?; 

(2) the proportion of shares in the body held by persons who are legally 
qualified is at least 75 per сеп; 

(3) the proportion of voting rights in the body which persons who are 
legally qualified are entitled to exercise, or control the exercise of, is at 
least 75 per сеп; 

(4) all the persons with an interest in the body who are not legally qualified 
are managers of the Боду; and 

(5) all the managers of the body who are not legally qualified are 
individuals approved by the Solicitors Regulation Authority (SRAY as 
suitable to be managers of a recognised ђоду“. 

The relevant lawyer condition is satisfied in relation to a body if at least one 

manager of the body is a solicitor, a registered European lawyer? or a qualifying 


body", 


1 Administration of Justice Act 1985 s 9A(1) (s 9A added by the Legal Services Act 2007 Sch 16 
para 82). 
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2 The SRA may by rules under the Administration of Justice Act 1985 s 9 (see PARA 496 et seq) 
provide that, in relation to specified kinds of bodies, s 9A(2) applies as if the references to 75% 
were to such greater percentage as may be specified (and different percentages may be specified 
for different kinds of bodies): s 9A(3) (as added: see note 1). 'Specified' means specified in rules 
made by the SRA: s 9A(8) (as so added). Section 9A refers to the ‘Society’ (ie the Law Society), 
however, in practice the body currently responsible for the regulation of solicitors and the 
making of rules is the SRA (see PARA 454). 

3 Administration of Justice Act 1985 s 9A(2)(a) (as added: see note 1). As to the meaning of 
‘manager’ see the Legal Services Act 2007 $ 207; and PARA 238 note 16 (definition applied by 
the Administration of Justice Act 1985 s 9A(8) (as so added)). 

For these purposes, the following are legally qualified: 

(1) an authorised person who is an individual (s 9A(6)(a) (as so added)); 

(2) a registered foreign lawyer (s 9A(6)(b) (as so added)); 

(3) a person entitled to pursue professional activities under a professional title to which the 
European Parliament and Council Directive (EC) 98/5 (OJ L77, 14.03.1998, p 36) to 
facilitate practice of the profession of lawyer on a permanent basis in a Member State 
other than that in which the qualification was obtained ('the Establishment Directive") 
applies in a state to which the Establishment Directive applies (other than the title of 
barrister or solicitor in England and Wales) (Administration of Justice Act 1985 
s 9A(6)(c) (as so added); 

(4) an authorised person which is a body in respect of which: 

(a) the services condition is satisfied (s 9A(6)(d)(i) (as so added)); and 

(b) the management and control condition would be sàtiefied if the references in 
heads (1)-(5) in the text to persons who are legally qualified-were to persons who 
are legally qualified by virtue of heads (1)-(3) above (s 9A(6)(d)(ii) (as so added)); 

(5) a body which provides professional services such as are provided by individuals who 
are authorised persons or lawyers of other jurisdictions, and in respect of which the 
management and control condition would be satisfied if the references in heads (1)-(5) 
in the text to persons who are legally qualified were to persons who are legally qualified 
by virtue of heads (1)-(3) above (s 9A(6)(e) (as so added)). 

(6) a legal partnership which: 

(a) was in existence immediately before 27 November 2008 (ie the commencement 
of s 9A(6)(f)) (s 9A(6)(£(i) (s 9A as so added; s 9A(6)(f)-(h) added by virtue of 
SI 2008/3074); 

(b) since that time has continued to be a partnership of a specified kind (see the 
Administration of Justice Act 1985 s 9A(6)(f)(ii), (6B) (5 9A as so added; 
s 9A(6)(f) as so added; s 9A(6A)-(6C) added by SI 2008/3074)); and 

(c) has not, since that time, had a body corporate (other than a body within head (7) 
below) as a member (Administration of Justice Act 1985 s 9A(6)(f)(iii) (as so 
added)); 

(7) а body corporate which: 

a) was recognised under s 9 (see PARAS 496, 499) immediately before 27 November 
2008 (ie the commencement of s 9A(6)(g) (s 9A(6)(g)(i) (as so added)); and 

(b) has since that time continued to satisfy specified requirements (restrictions on 
directors, owners etc of incorporated practices) (see s 9A(6)(g)(ii), (6B) (as so 
added)); 

(8) a body which: 

(a) is ап authorised person and satisfies the services condition; or 
(b) provides professional services such as are provided by individuals who are 
authorised persons or lawyers of other jurisdictions, 
and which satisfies the requirements of rules prescribing the requirements relating to 
management and control which must be satisfied by or in relation to a body 
(s 9A(6)(h), (6C) (as so added)). 
For the purposes of head (6) above, a partnership is to be treated as the same partnership despite 
a change in membership, if any person who was a member before the change remains a member: 
s 9A(6A) (as so added). 
As to the meaning of ‘registered foreign lawyer’ see the Courts and Legal Services Act 1990 
s 89; and PARA 461 (definition applied by the Administration of Justice Act 1985 s 9A(6)(b) (as 
so added)). As to the meaning of 'authorised person' see s 9; and PARA 356. As to the meaning 
of ‘legal partnership’ see s 9A(8) (definition added by SI 2008/3074). 

4 Administration of Justice Act 1985 s 9A(2)(b) (as added: see note 1). As to the meaning of 
'shares' see the Legal Services Act 2007 ss 72, 109; and PARA 1050 note 2 (definition applied by 
the Administration of Justice Act 1985 s 9A(8) (as so added)). 
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Administration of Justice Act 1985 s 9A(2)(c) (as added: see note 1). 
Administration of Justice Act 1985 s 9A(2)(d) (as added: see note 1). A person has an interest in 
a body if the person has an interest in the body for the purposes of s 9: s 9A(8) (so added). 
See note 3. 
Administration of Justice Act 1985 s 9A(2)(e) (as added: see note 1). As to the meaning of 
‘recognised body’ see PARA 496 note 3 (definition applied by s 9A(8) (as so added)). 
As to the meaning of ‘registered European lawyer’ see the Administration of Justice Act 1985 
$ 9; and PARA 383 note 2 (definition applied by s 9A(8) (as added: see note 1)). 
Administration of Justice Act 1985 s 9А (4) (as added: see note 1). For this purpose a qualifying 
body is a body in respect of which: 
(1) the management and control condition is satisfied (s 9A(S)(a) (as so added; and 
amended by SI 2008/3074)); 
(2) the relevant lawyer condition is satisfied in that at least one manager of the body is a 
solicitor, a registered European lawyer or a qualifying body (Administration of Justice 
Act 1985 s 9A(4)(a), (b), (5)(b) (as so added)); and 
(3) the services condition is satisfied (s 9A(5)(c) (as so added)). 
The services condition is satisfied in relation to a body if the body provides only services which 
may be provided by a recognised body (having regard to the rules under s 9(1A), (1C): s 9A(7) 
(as so added). 


499. Power to make rules relating to legal services bodies. The Solicitors 


Re 


gulation Authority (‘SRA’)! may make rules: 

(1) making provision as to the management and control of legal services 
bodies?; 

(2) prescribing the circumstances in which such bodies may be recognised 
by the SRA as being suitable bodies to undertake the provision of any 
solicitor services or other relevant legal services?; 

(3) prescribing the requirements which (subject to any exceptions provided 
by the rules) must at all times be satisfied by bodies so recognised if they 
are to remain so recognised^; and 

(4) regulating the conduct of the affairs of such bodies’. 

Rules may also make provision$: 

(a) for the manner and form in which applications for recognition” or for 
the renewal of such recognition, are to be made, and requiring such 
applications to be accompanied by a fee of such amount as the SRA may 
from time to time determine?; 

(b) for the manner and form in which other applications under the rules are 
to be made, and requiring such applications to be accompanied by a fee 
of such amount as the SRA may from time to time determine?; 

(c) requiring recognised bodies, or descriptions of recognised body, to pay 
periodical fees of such amount as the SRA may from time to time 
determine!?; 

(d) for regulating the names that may be used by recognised bodies! !; 

(e) about the time when any recognition, or renewal of recognition, takes 
effect and the period for which it 1512 to remain in force!?; 

(f) for the suspension or revocation of any such recognition, on such 
grounds and in such circumstances as may be prescribed by the rules!4; 

(g) about the effect on the recognition of a partnership or other 
unincorporated body (‘the existing body’) of any change in the 
membership of the existing body, including provision for the existing 
body's recognition to be transferred where the existing body ceases to 
exist and another body succeeds to the whole or substantially the whole 
of its business!5; 

(h) for the keeping by the SRA of a register containing the names and places 
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of business of all bodies which are for the time being recognised, and 
such other information relating to those bodies as may be specified in 
the rules’®; 

(i) for information (or information of a specified description) on such a 
register to be made available to the public, including provision about 
the manner in which, and times at which, information is to be made so 
available!7; 

(j) for rules made under any provision of the Solicitors Act 1974 to have 
effect in relation to recognised bodies with such additions, omissions or 
other modifications as appear to the SRA to be necessary or 
expedient!®; 

(k) about the education and training requirements to be met by managers 
and employees of recognised bodies!?; 

(I) for rules made under any provision of the Solicitors Act 1974 to have 
effect in relation to managers and employees of recognised bodies with 
such additions, omissions or other modifications as appear to the SRA 
to be necessary or expedient??; 

(m) requiring recognised bodies to appoint a person or persons to monitor 
compliance, by the recognised body, its managers ‘and its employees, 
with requirements imposed on them by or by virtue of the 
Administration of Justice Act 1985 or any rules applicable to them by 
virtue of these provisions?!; 

(n) for the manner of service on recognised bodies of documents authorised 
or required to be served on such bodies under or by virtue of these 
provisions??, 

Such rules?? may contain such incidental, supplemental, transitional or transitory 
provisions or savings as the SRA considers necessary or expedient?*. 

If these rules?” provide for the recognition of legal services bodies which have 
one or more managers who are not legally qualified, the rules must make 
provision: 

(i) ог the recognition of such bodies to be suspended or revoked, on such 

grounds and in such circumstances as may be prescribed by the rules?$; 

(ii) as to the criteria and procedure for the SRA's approving, as suitable to 
be a manager of a recognised body, an individual who is not legally 
qualified (and for the SRA's withdrawing such approval)?" 

The Lord Chancellor may by order made by statutory instrument provide for 
any enactment or instrument passed or made before ог on 30 October 200728 
and having effect in relation to solicitors to have effect in relation to recognised 
bodies with such additions, omissions or other modifications as appear to him to 
be necessary or expedient??, 


1 Administration of Justice Act 1985 s 9 refers to the ‘Society’ (ie the Law Society elected in 
accordance with provisions of the Charter and the Solicitors Act 1974 (see s 87(1); and PARA 
437 note 4) (definitions applied by the Administration of Justice Act 1985 s 9(8)). However in 
practice the body currently responsible for the regulation of solicitors and the making of such 
rules is the SRA (see PARA 454). 

2 Administration of Justice Act 1985 s 9(1)(a) (s 9(1)(a) substituted by SI 2000/1119; and 
amended by the Legal Services Act 2007 Sch 16 para 81). As to the meaning of ‘legal services 
body’ see PARA 498. 

3 Administration of Justice Act 1985 s 9(1)(b) (amended by the Legal Services Act 2007 Sch 16 
para 81). ‘Relevant legal services’ means (1) solicitor services; and (2) where authorised persons 
other than solicitors or registered European lawyers are managers or employees of, or have an 
interest in, a recognised body, services of the kind provided by individuals practising as such 
authorised persons (whether or not those services involve the carrying on of reserved legal 
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activities within the meaning of the Legal Services Act 2007): Administration of Justice Act 1985 
s 9(1В) (s 9(1A)-(1C) added by the Legal Services Act 2007 Sch 16 para 81). ‘Authorised 
person' means an authorised person in relation to an activity which is a reserved legal activity 
(within the meaning of the Legal Services Act 2007: see s 13; and PARA 349): see s 18, 
Administration of Justice Act 1985 s 9(8) (definition added by the Legal Services Act 2007 
Sch 16 para 81). A 'registered European lawyer' means a person who is registered under the 
European Communities (Lawyers? Practice) Regulations 2000, SI 2000/1119, reg 17 (see PARA 
383): Administration of Justice Act 1985 s 9(8) (definition substituted by SI 2000/1119). 

The SRA may by rules under the Administration of Justice Act 1985 s 9(1) provide that 
services specified, or of a description specified, in the rules are not to be treated as solicitor 
services or other relevant legal services: s 9(1C) (as so added). 

Administration of Justice Act 1985 s 9(1)(c) (amended by the Legal Services Act 2007 Sch 16 
para 81). Where the SRA makes rules under the Administration of Justice Act 1985 s 9(1), it 
must by rules under head (3) in the text prescribe the requirement that (subject to any exceptions 
provided by the rules) recognised bodies must not provide services other than (1) solicitor 
services; or (2) solicitor services and other relevant legal services: Administration of Justice 
Act 1985 s 9(1A) (as added: see note 6). 

Administration of Justice Act 1985 s 9(1)(d). 

See the SRA Authorisation Rules for Legal Services Bodies and Licensable Bodies 2011, which 
form part of the SRA Handbook. As to the SRA Handbook see PARA 456. The provisions of the 
SRA Handbook are non-statutory and are therefore not set out in detail in this work. For 
further information see the Solicitors Regulation Authority website. 

Ie under the Administration of Justice Act 1985 s 9. 

Administration of Justice Act 1985 s 9(2)(a) (amended by the Legal Services Act 2007 Sch 16 
para 81). 

Administration of Justice Act 1985 s 9(2)(aa) (added by the Legal Services Act 2007 Sch 16 
para 81). 

Administration of Justice Act 1985 s 9(2)(ab) (added by SI 2011/1716). 

Administration of Justice Act 1985 5 9(2)(b). As to the meaning of ‘recognised body’ see PARA 
496 note 3. A certificate signed by an officer of the SRA and stating that any body is or is not, 
ог was or was not at any time, a recognised body is evidence of the facts stated in the certificate, 
unless the contrary is proved; and a certificate purporting to be so signed is taken to have been 
so signed unless the contrary is proved: s 9(5) (amended by the Legal Services Act 2007 Sch 16 
para 81). Any reference to a solicitor in the Law of Property Act 1925 ss 10(2), 48, 182, the 
Land Charges Act 1972 s 12 and the Local Land Charges Act 1975 s 13 is to be construed as 
including a reference to a recognised body and any reference to a person's solicitor is to be 
construed as including a reference to a recognised body acting for that person: Administration of 
Justice Act 1985 Sch 2 para 37 (amended by the Land Registration Act 2002 Sch 13; and 
SI 1997/1892). 

le subject to the provisions made by or under the Administration of Justice Act 1985 Pt I 
(ss 1-10). 

Administration of Justice Act 1985 s 9(2)(c) (s 9(2)(c)-(e) substituted by the Legal Services 
Act 2007 Sch 16 para 81). 

Administration of Justice Act 1985 s 9(2)(d) (as substituted: see note 13). 

Administration of Justice Act 1985 s 9(2)(e) (as substituted: see note 13). 

Administration of Justice Act 1985 s 9(2)(ea) (s 9(2)(ea), (eb) added by the Legal Services 
Act 2007 Sch 16 para 81). 

Administration of Justice Act 1985 s 9(2)(eb) (as added: see note 16). 

Administration of Justice Act 1985 s 9(2)(f) (amended by the Legal Services Act 2007 Sch 16 
para 81). 

Administration of Justice Act 1985 s 9(2)(fa) (s 9(2)(fa)-(fc) added by the Legal Services 
Act 2007 Sch 16 para 81). As to the meaning of ‘manager’ in relation to a body see the Legal 
Services Act 2007 s 207; and PARA 238 note 16 (Administration of Justice Act 1985 s 9(8) 
(definition added by the Legal Services Act 2007 Sch 16 para 81)). 

Administration of Justice Act 1985 s 9(2)(fb) (as added: see note 19). 

Administration of Justice Act 1985 s 9(2)(fc) (as added: see note 19). 

Administration of Justice Act 1985 s 9(2)(h). 

Ie under the Administration of Justice Act 1985 s 9. 

Administration of Justice Act 1985 s 9(2K) (s 9(2A), (2K), (2J) added by the Legal Services 
Act 2007 Sch 16 para 81). The Solicitors Act 1974 s 86A (power to make rules) applies to rules 
under the Administration of Justice Act 1985 s 9 as it applies to rules under the Solicitors 
Act 1974: Administration of Justice Act 1985 s 9(2]) (as so added). 

Ie under the Administration of Justice Act 1985 s 9. 
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Administration of Justice Act 1985 s 9(2A)(a) (as added: see note 24). 

Administration of Justice Act 1985 s 9(2A)(b) (as added: see note 24). 

Ie the date when the Legal Services Act 2007 was passed. 

Administration of Justice Act 1985 s 9(7) (amended by the Legal Services Act 2007 Sch 16 
para 81). The Administration of Justice Act 1985 s 9(7) is subject to Sch 2 (see PARAS 694, 697 
et seq): see s 9(6), (7). As to orders made under s 9(7) see the Solicitors! Recognised Bodies 
Order 1991, SI 1991/2684; the Solicitors’ Incorporated Practices (Amendment) Order 2001, 
SI 2001/645; and the Solicitors’ Recognised Bodies (Amendment) Order 2009, SI 2009/500. 


500. Conditions on recognition. Where the Solicitors Regulation Authority 
(‘SRA’)! decides to recognise a body? it must grant that recognition subject to 
one or more conditions if the case is of a kind prescribed? by rules made by the 
5КА“ and the SRA considers that it is in the public interest to do 502. 


to 


While а body is recognised®, the SRA must direct that the body's recognition 15 
have effect subject to one or more conditions if the case is of a prescribed 


kind, and the SRA considers that it is in the public interest to do $07. The SRA 
may, in such circumstances as may be prescribed, direct that the body's 
recognition is to have effect subject to such conditions as the SRA may think fit?. 


14 


The conditions which may be imposed include: 

(1) conditions requiring the body to take specified?'steps that will, in the 
opinion of the SRA, be conducive to the carrying on by the body of an 
efficient business!?; 

(2) conditions which prohibit the body from taking any specified steps 
except with the approval of the SRA"; 

(3) if rules provide for the recognition of legal services bodies!? which have 
one or more managers who are not legally qualified, a condition that all 
the managers of the body must be legally qualified. 

А body may appeal against a decision to impose conditions'*. 


The Administration of Justice Act 1985 s 9 refers to the ‘Society’ (ie the Law Society elected in 
accordance with provisions of the Charter and the Solicitors Act 1974 (see s 87(1); and PARA 
437 note 4)) (definition applied by the Administration of Justice Act 1985 s 9(8) (amended by 
the Legal Services Act 2007 Sch 16 para 81). However in practice the body currently responsible 
for the regulation of solicitors and the making of such rules is the SRA (see PARA 454). 

Ie under the Administration of Justice Act 1985 s 9. 

For the purpose of the Administration of Justice Act 1985 s 9(2G) ‘prescribed’ means prescribed 
by rules made by the SRA: s 9(2G) (s 9(2Е)-(21) added by the Legal Services Act 2007 Sch 16 
para 81). Rules made by the SRA may make provision about when conditions imposed under 
the Administration of Justice Act 1985 s 9 take effect (including provision conferring power on 
the SRA to direct that a condition is not to have effect until the conclusion of any appeal in 
relation to it): s 9(21) (as so added). 

Administration of Justice Act 1985 s 9(2F)(a) (as added: see note 3). 

Administration of Justice Act 1985 s 9(2F)(b) (as added: see note 3). 

Ie under the Administration of Justice Act 1985 s 9. 

Administration of Justice Act 1985 s 9(2G)(a) (as added: see note 3). 

Administration of Justice Act 1985 s 9(2G)(b) (as added: see note 3). 

‘Specified’ means specified in the condition: Administration of Justice Act 1985 s 9(2H) (as 
added: see note 3). 

Administration of Justice Act 1985 s 9(2H)(a) (as added: see note 3). 

Administration of Justice Act 1985 s 9(2H)(b) (as added: see note 3). 

As to the meaning of ‘legal services body’ see the Administration of Justice Act 1985 s 9A; and 
PARA 498 (definition applied by s 9(8) (definition as added: see note 1). 

Administration of Justice Act 1985 s 9(2H)(c) (as added: see note 3). As to the meaning of 
‘manager’ in relation to a body see the Legal Services Act 2007 s 207; and PARA 238 note 16 
(Administration of Justice Act 1985 s 9(8) (definition added by the Legal Services Act 2007 
Sch 16 para 81)). 

See the Administration of Justice Act 1985 Sch 2 para 2; and PARA 503. 
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501. Information about suitability for recognition. The Solicitors Regulation 
Authority (‘SRA’)! may give a notice? if it is satisfied that it is necessary to do so 
for the purpose of investigating whether a recognised body continues to be 
suitable to be recognised? or a manager of a recognised body? who is not legally 
qualified? continues to be suitable to be a manager of a recognised Бойу. А 
person may be required to provide an explanation of any information provided 
or document produced pursuant to the notice". It is an offence for a person who 
knows or suspects an investigation is being, or is likely to be, conducted to 
falsify, conceal or destroy documents which he knows would be relevant to the 
investigation. It is also an offence for a person to provide? false or misleading 
"information!, 


1 The Administration of Justice Act 1985 Sch 2 para 14 refers to the ‘Society’ (ie the Law Society 
elected in accordance with provisions of the Charter and the Solicitors Act 1974 (see s 87(1); 
and PARA 437 note 4)) (definition applied by virtue of the Administration of Justice Act 1985 
Sch 2 para 1(5)). However in practice the body responsible is the SRA (see PARA 454). 

2 А notice under the Administration of Justice Act 1985 Sch 2 para 14 is a notice which requires 
the recognised body, an employee or manager of the recognised body, or a person who has an 
interest in the recognised body: 

(1) to provide information, or information of a description, specified in the notice; or 
(2) to produce documents, or documents of a description, specified in the notice (Sch 2 
para 14(2), (3) (Sch 2 para 14 substituted by the Legal Services Act 2007 Sch 16 
para 101)). 
As to when a person has an interest in a recognised body see the Legal Services Act 2007 
ss 72, 109; and PARA 1050. For the purposes of the Administration of Justice Act 1985 Sch 2 
para 14, the Solicitors Act 1974 s 44B(4)-(7) (see PARA 664) applies in relation to a notice under 
Sch 2 para 14 as if it were a notice under s 44B and in relation to a person given a notice under 
the Administration of Justice Act 1985 Sch 2 para 14 as if that person were a person given a 
notice under the Solicitors Act 1974 s 44B, and references in s 44B(6), (7) to powers conferred 
by s 44B are to be read as references to powers conferred by the Administration of Justice 
Act 1985 Sch 2 para 14: Sch 2 para 14(4) (as so substituted). Where powers conferred by the 
Solicitors Act 1974 Sch 1 Pt 2 (see PARAS 666—670) are exercisable in relation to a person within 
the Administration of Justice Act 1985 Sch 2 para 14(3)(a)-(c) they continue to be so 
exercisable after the person has ceased to be a person within the provision in question: Sch 2 
para 14(5) (as so substituted). 

3 Te suitable to be recognised under the Administration of Justice Act 1985 s 9. 

4 Аз to the meaning of ‘manager’ see the Legal Services Act 2007 s 207 (definition applied by the 
Administration of Justice Act 1985 Sch 2 para 1(6) (amended by the Legal Services Act 2007 
Sch 16 para 86)). 

5 Аз to the meaning of ‘legally qualified’ see the Administration of Justice Act 1985 5 9А; and 
PARA 498 note 3. 

6 Administration of Justice Act 1985 Sch 2 para 14(1) (as substituted: see note 2). 

7 See the Solicitors Act 1974 s 44BA; and PARA 664 (applied by the Administration of Justice 
Act 1985 Sch 2 para 14(6)). 

8 See the Solicitors Act 1974 s 44BC(1); and PARA 664 (applied by the Administration of Justice 
Act 1985 Sch 2 para 14(7)). 

9 This includes recklessly providing such information. 

10 See the Solicitors Act 1974 s 44BC(3); and PARA 664 (applied by the Administration of Justice 
Act 1985 Sch 2 para 14(8)). 


502. Penalty for pretending to be a recognised body. А body must not 
describe itself or hold itself out as a body for the time being recognised under the 
relevant statutory provisions! unless it is so recognised?. 

Where an offence under these provisions committed by a body corporate is 
proved to have been committed with the consent or connivance of or to be 
attributable to any neglect on the part of an officer cf the body corporate, that 
officer (as well as the body corporate) is guilty of the offence and is liable to be 
proceeded against and punished accordingly?. 
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Proceedings for such an offence alleged to have been committed by an 
unincorporated body are to be brought in the name of that body (and not in that 
of any of its members) and, for the purposes of any such proceedings, any rules 
of court relating to the service of documents have effect as if that body were a 
corporation‘, 

Where an offence under these provisions committed by an unincorporated 
body (other than a partnership) is proved to have been committed with the 
consent or connivance of, or to be attributable to any neglect on the part of, any 
officer of the body or any member of its governing body, that officer or member 
as well as the unincorporated body is guilty of the offence and liable to be 
proceeded against and punished accordingly°. 

Where an offence under these provisions committed by a partnership is 
proved to have been committed with the consent or connivance of, or to be 
attributable to any neglect on the part of, a partner, that partner as well as the 
partnership is guilty of the offence and liable to be proceeded against and 
punished accordingly$. 


1 Te under the Administration of Justice Act 1985 s 9. 

2 Administration of Justice Act 1985 s 10(1) (s 10(1), (2) amended by the Legal Services Act 2007 
Sch 16 para 83). Any body which contravenes this provision is guilty оРЧп offence and liable on 
summary conviction to a fine not exceeding level 4 on the standard scale: s 10(2) (as so 
amended). As to the standard scale see SENTENCING AND DISPOSITION OF OFFENDERS vol 92 
(2010) PARA 142. 

3 Administration of Justice Act 1985 s 10(3) (s 10(3), (4) substituted by the Legal Services 
Act 2007 Sch 16 para 83). Where the affairs of a body corporate are managed by its members, 
the Administration of Justice Act 1985 s 10(3) applies in relation to the acts and defaults of a 
member in connection with the member's functions of management as it applies to an officer of 
the body corporate: s 10(4) (as so substituted). ‘Officer’, in relation to a body corporate, means 
any director, secretary or other similar officer of the body corporate or any person who was 
purporting to act in any such capacity: s 10(10) (added by the Legal Services Act 2007 Sch 16 
para 83). 

4 Administration of Justice Act 1985 s 10(5) (s 10(5)-(10) added by the Legal Services Act 2007 
Sch 16 para 83). A fine imposed on an unincorporated body on its conviction of an offence 
under the Administration of Justice Act 1985 s 10 is to be paid out of the funds of that body: 
s 10(6) (as so added). If an unincorporated body is charged with an offence under s 10, the 
Criminal Justice Act 1925 s 33 and the Magistrates’ Courts Act 1980 Sch 3 (see CRIMINAL 
PROCEDURE vol 27 (2010) PARA 190) have effect in like manner as in the case of a corporation 
so charged: Administration of Justice Act 1985 s 10(7) (as so added). 

5 Administration of Justice Act 1985 s 10(8) (as added: see note 4). 

6 Administration of Justice Act 1985 s 10(9) (as added: see note 4). 


503. Appeal against refusal to grant recognition. А body may appeal to the 
High Court against a decision: 
(1) to refuse an application by the body! for recognition?; 
(2) where it has been decided to recognise a body and to impose a 
condition? on the body's recognition‘; 
(3) to impose a condition while a body is recognised? on that body's 
recognition®. 
The decision of the High Court is final’. 


1 Ie recognition under the Administration of Justice Act 1985 s 9. 
2 Administration of Justice Act 1985 Sch 2 para 2(1)(a) (Sch 2 para 2 substituted by the Legal 
Services Act 2007 Sch 16 para 87). On appeal under head (1) in the text the High Court may: 
(1) affirm the decision of the Solicitors Regulation Authority (‘SRA’) (Administration of 
Justice Act 1985 Sch 2 para 2(4)(a) (as so substituted); 
(2) direct the SRA to grant the body recognition under s 9 free from conditions or subject 
to such conditions as the High Court may think fit (Sch 2 para 2(4)(b) (as so 
substituted)); 
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(3) direct the SRA not to recognise the body (Sch 2 para 2(4)(c) (as so substituted)); 

(4) if the SRA has recognised the body, by order suspend the recognition (Sch 2 
рага 2(4)(d) (as so substituted); or 

(5) make such other order as the High Court thinks fit (Sch 2 para 2(4)(e) (as so 
substituted). 

The Administration of Justice Act 1985 Sch 2 refers to the ‘Society’ or the ‘Council’ (ie the 

Law Society and the Council of the Law Society elected in accordance with provisions of the 
Charter and the Solicitors Act 1974 (see s 87(1); and PARA 437 note 4) (definitions applied by 
the Administration of Justice Act 1985 Sch 2 para 1(5)). However in practice the body currently 
responsible for the regulation of solicitors and the making of such rules is the SRA (see PARA 
454). 

Rules made by the SRA may make provision, as respects any application for recognition that 
is neither granted nor refused by the SRA within such period as may be specified in the rules, for 
enabling an appeal to be brought under Sch 2 para 2 in relation to the application as if it had 
been refused by the SRA: Sch 2 para 2(3) (as so added). As to such rules see the SRA 
Authorisation Rules for Legal Services Bodies and Licensable Bodies 2011. For further 
information see the Solicitors Regulation Authority website. 

3 Теа decision to impose a condition under the Administration of Justice Act 1985 s 9(2F) (see 
PARA 500). 

4 See the Administration of Justice Act 1985 Sch 2 para 2(1)(b) (as substituted: see note 2). On an 
appeal under head (2) in the text the High Court may: 

(1) affirm the decision of the SRA (Sch 2 para 2(4)(a) (as so substituted)); 

(2) direct the SRA to grant the body recognition under s 9 free from conditions or subject 
to such conditions as the High Court may think fit (Sch 2 para 2(4)(b) (as so 
substituted)); 

(3) direct the SRA not to recognise the body (Sch 2 para 2(4)(c) (as so substituted)); 

(4) if the SRA has recognised the body, by order suspend the recognition (Sch 2 
рага 2(4)(d) (as so substituted); or 

(5) make such other order as the High Court thinks fit (Sch 2 para 2(4)(e)). 

5 Теа decision to impose a condition under the Administration of Justice Act 1985 s 9(2G) (see 
PARA 500). Where the condition is one within 5 9(2H)(b) (see PARA 500) the recognised body 
may appeal to the High Court against a decision by the SRA to refuse to approve the taking of 
any step for the purposes of that decision: see Sch 2 para 2(2) (as substituted: see note 2). On an 
appeal under Sch 2 para 2(2), the High Court may affirm the decision of the SRA, direct the 
SRA to approve the taking of one or more steps for the purposes of a condition within 
s 9(2H)(b) or make such other order as the High Court thinks fit: Sch 2 para 2(6) (as so 
substituted). 

6 See the Administration of Justice Act 1985 Sch 2 para 2(1)(c) (as substituted: see note 2). On an 
appeal under head (3) in the text the High Court may: 

(1) affirm the decision of the SRA (Sch 2 para 2(5)(a) (as so substituted); 

(2) direct that the body's recognition under s 9 is to have effect subject to such conditions 
as the High Court may think fit (Sch 2 para 2(5)(b) (as so substituted)); 

(3) Бу order revoke the direction given by the SRA under s 9(2G) (see PARA 500) (Sch 2 
para 2(5)(c) (as so substituted)); or 

(4) make such other order as the High Court thinks fit (Sch 2 para 2(S)(d)). 

7 Administration of Justice Act 1985 Sch 2 para 2(8) (as substituted: see note 2). The High Court 
may make such order as it thinks fit as to the payment of costs: Sch 2. para 2(7) (as so 
substituted). 


504. Revocation of recognition. The Solicitors Regulation Authority (‘SRA’) 
may revoke the recognition of a recognised body! if that recognition was caused 
as a result of any error or fraud. It may also be revoked if the SRA is satisfied 
that the body would not be eligible to be recognised if it were at that time 
applying for initial recognition?. 
Where an order is made: 
(1) by the Solicitors Disciplinary Tribunal* in the case of a manager? of a 
recognised body$; 
(2) by the High Court ог the Court of Appeal that the name of a manager 
of a recognised body is to be struck off the roll? or that such a manager 
is to be suspended from practice as a solicitor?; or 
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(3) аз mentioned in head (1) or head (2) above in the case of a person 
employed by a recognised body and the act or omission constituting the 
ground on which the order was made was instigated or connived at by a 
manager of the recognised body or, if the act or omission was a 
continuing act or omission, a manager of the body had or reasonably 
ought to have had knowledge of its continuance?, 
the Tribunal may, on an application made with respect to the recognised body by 
or on behalf of the SRA!°, by order revoke its recognition!!. 


1 As їо the meaning of ‘recognised body’ see РАКА 496 note 3. 

2 бее the SRA Authorisation Rules for Legal Services Bodies and Licensable Bodies 2011 reg 22. 
The SRA Authorisation Rules for Legal Services Bodies and Licensable Bodies 2011 form part of 
the SRA Handbook. As to the SRA Handbook see PARA 456. The provisions of the SRA 
Handbook are non-statutory and are therefore not set out in detail in this work. For further 
information see the Solicitors Regulation Authority website. 

3 See the SRA Authorisation Rules for Legal Services Bodies and Licensable Bodies 2011 reg 22. 

4 Ге under the Solicitors Act 1974 s 47: see PARAS 681, 683. As to the Tribunal see PARA 462 et 
seq. 

5 Any reference to a manager of a recognised body in any of heads (1)-(3) in the text includes a 

reference to a person who was a manager of the body at the time of the conduct leading to the 

making of the order there referred to: Administration of Justice Аср 1985 Sch 2 para 21(3) 

(Sch 2 para 21(1), (3) amended by the Legal Services Act 2007 Sch 16 para 109). 

Administration of Justice Act 1985 Sch 2 para 21(1)(a) (as amended: see note 5). 

As to striking off the roll see PARA 683. 

Administration of Justice Act 1985 Sch 2 para 21(1)(b) (as amended: see note 5). As to 

suspension see PARA 683. 

9 Administration of Justice Act 1985 Sch 2 para 21(1)(c) (as amended: see note 5). The reference 
in head (3) to a person employed by a recognised body includes a reference to a person who was 
so employed at the time of the conduct leading to the making of the order referred to: Sch 2 
para 21(4) (added by the Legal Services Act 2007 Sch 16 para 80). 

10 The Administration of Justice Act 1985 Sch 2 para 21 refers to the 'Society' (ie the Law Society 
elected in accordance with provisions of the Charter and the Solicitors Act 1974 (see s 87(1); 
and PARA 437 note 4)) (definition applied by the Administration of Justice Act 1985 Sch 2 
para 1(5)). However in practice the body currently responsible for the regulation of solicitors 
and the making of such rules is the SRA (see PARA 454). 

11 Administration of Justice Act 1985 Sch 2 para 21(1). The Tribunal must not take a case into 
consideration during any period within which proceedings by way of appeal may be brought 
which may result in Sch 2 para 21(1) being rendered inapplicable in that case, or while any such 
proceedings are pending: Sch 2 para 21(2). 
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505. Appeals against suspension etc. The Solicitors’ Regulation Authority 
(‘SRA’)! may make rules? for appeals to the High Court against decisions made 
by the SRA under the rules: 

(1) то suspend or revoke the recognition of any body?; 

(2) not to approve, as suitable to be the manager of a recognised body, an 

individual who is not legally qualified (or to withdraw such approval)*. 

In relation to such an appeal the High Court may make such order as it thinks 

fit as to payment of costs?. The decision of the High Court is finalé. 


1 The Administration of Justice Act 1985 s 9 refers to the ‘Society’ (ie the Law Society elected in 
accordance with provisions of the Charter and the Solicitors Act 1974 (see s 87(1); and PARA 
437 note 4)) (definition applied by the Administration of Justice Act 1985 s 9(8) (amended by 
the Legal Services Act 2007 Sch 16 para 81)). However in practice the body currently 
responsible for the regulation of solicitors and the making of such rules is the SRA (see PARA 
454). 

2 Ie rules under the Administration of Justice Act 1985 s 9 (see PARA 496 et seq). 

3 Administration of Justice Act 1985 s 9(2B)(a) (s 9(2B)-(2E) added by the Legal Services 
Act 2007 Sch 16 para 81). 

4 Administration of Justice Act 1985 s 9(2B)(b) (as added: see note 3). The rules may provide for 
appeals against decisions within head (2) in the text to be brought by the individual to whom the 
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decision relates (as well as the body): s 9(2C) (as so added). As to the meaning of ‘manager’ in 
relation to a body see the Legal Services Act 2007 s 207; and PARA 238 note 16 (Administration 
of Justice Act 1985 s 9(8) (definition added by the Legal Services Act 2007 Sch 16 para 81)). As 
to the meaning of ‘legally qualified’ see the Administration of Justice Act 1985 s 9A; and PARA 
498 note 3. As to the meaning of ‘recognised body’ see PARA 496 note 3. 

5 Administration of Justice Act 1985 s 9(2D) (as added: see note 3): 

6 Administration of Justice Act 1985 s 9(2E) (as added: see note 3). 


B. RESTRICTIONS ON EMPLOYMENT 


506. Restrictions on employment of disqualified persons. The provisions 
relating to the restriction on the employment of certain disqualified persons by 
solicitors! also apply in relation to recognised bodies and any manager or 
employee of such bodies?. 

No recognised body (or manager or employee of such a body) may, except in 
accordance with a written permission granted by the Solicitors Regulation 
Authority (‘SRA’)?, permit certain persons? to be a manager of the body or have 
an interest in the body*. 

Permission may be granted for such period and subject to such conditions as 
the SRA thinks fit®. 

A person aggrieved by the refusal of the SRA to grant such a permission or by 
any conditions attached by the SRA to the grant of any such permission may 
appeal to the High Court which may confirm the refusal or the conditions, as the 
case may be, or grant a permission for such period and subject to such conditions 
as it thinks fit". The decision of the High Court on an appeal is final. 


1 Пее Solicitors Act 1974 s 41 (except s 41(4)) (see PARA 697). 


See the Administration of Justice Act 1985 Sch 2 para 9(1) (amended by the Legal Services 
Act 2007 Sch 16 para 96). 


3 The Administration of Justice Act 1985 Sch 2 refers to the ‘Society’ (ie the Law Society elected 
in accordance with provisions of the Charter and the Solicitors Act 1974 (see s 87(1); and PARA 
437 note 4)) (definition applied by virtue of the Administration of Justice Act 1985 Sch 2 
para 1(5)). However in practice the body responsible is the SRA (see PARA 454). 


4 Теа person who to the knowledge of the recognised body (or, as the case may be, the manager or 
employee) is a person who is disqualified from practising as a solicitor by reason of one of the 
facts mentioned in the Solicitors Act 1974 s 41(1)(a), (b) or (c) (see PARA 697) or in respect of 
whom there is a direction in force under s 47(2)(g) (see PARA 683): Administration of Justice 
Act 1985 Sch 2 para 9(3) (Sch 2 para 9(2)-(7) added by the Legal Services Act 2007 Sch 16 
para 96). 

5 Administration of Justice Act 1985 Sch 2 para 9(2) (as added: see note 4). For this purpose a 
person has an interest in the body if he has an interest in the body within the meaning of the 
Legal Services Act 2007 Pt 5 (see ss 72, 109) (see PARA 1050 note 2). 

6 Administration of Justice Act 1985 Sch 2 para 9(4) (as added: see note 4). 


7 Administration of Justice Act 1985 Sch 2 para 9(5) (as added: see note 4). In relation to an 
appeal under Sch 2 para 9(5) the High Court may make such order as it thinks fit as to payment 
of costs: Sch 2 para 9(6) (as so added). 


8 Administration of Justice Act 1985 Sch 2 para 9(7) (as added: see note 4). 


507. Penalties on employer and employee. The provisions that apply to 
solicitors relating to the failure to disclose the fact of having been struck off or 
suspended! also apply in relation to recognised bodies or any manager or 
employee of such a body?. 
It is an offence for a person (‘P’) to whom certain provisions apply?: 
(1) to seek or accept from any person an interest in a recognised body‘, 
without previously informing that person (and, if different, the 
recognised body) that P is a person to whom those provisions apply?; or 
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(2) to seek or accept a position as a manager of a recognised body, without 
previously informing that body that P is such a регѕопё. 


1 Ie the Solicitors Act 1974 5 42(1), (ТА) (see PARA 698). 


2 Administration of Justice Act 1985 Sch 2 para 10(1) (amended by the Courts and Legal Services 
Act 1990 Sch 18 para 55; and the Legal Services Act 2007 Sch 16 para 97). 


3 Теа person who is disqualified from practising as a solicitor by reason of one or more of the 
facts mentioned in the Solicitors Act 1974 s 41(1)(a), (b) or (c) or in respect of whom there is a 
direction in force under s 47(2)(g): Administration of Justice Act 1985 Sch 2 para 10(3) (Sch 2 
para 10(2)-(6) added by the Legal Services Act 2007 Sch 16 para 97). A person guilty of such an 
offence is liable on summary conviction to a fine not exceeding level 3 on the standard scale: 
Administration of Justice Act 1985 Sch 2 para 10(4) (as so added). The Solicitors Act 1974 
s 42(2) (see PARA 698) applies in relation to an offence under the Administration of Justice 
Act 1985 Sch 2 para 10(5) as it applies to an offence under the Solicitors Act 1974 s 42: 
Administration of Justice Act 1985 Sch 2 para 10(5) (as so added). As to the standard scale see 
SENTENCING AND DISPOSITION OF OFFENDERS vol 92 (2010) PARA 142. 


4 For the purposes of head (1) in the text a person seeks or accepts an interest in a recognised 
body if the person seeks or accepts an interest which if it were obtained by the person would 
result in the person having an interest in that body within the meaning of the Legal Services 
Act 2007 Pt 5 (see ss 72, 109; and PARA 1050): Administration of Justice Act 1985 Sch 2 
para 10(6) (as added: see note 3). 


5 Administration of Justice Act 1985 Sch 2 para 10(2)(a) (as added: see Hote 3). 
6 Administration of Justice Act 1985 Sch 2 para 10(2)(b) (as added: see note 3). 


508. Control of convicted persons. The Solicitors Regulation Authority 
(‘SRA’)! may make an application to the Solicitors Disciplinary Tribunal for an 
order restricting the employment or remuneration of certain persons? by a 
recognised body?. Acting in contravention of any such order is an offence‘. 


1 The Administration of Justice Act 1985 Sch 2 refers to the ‘Society’ (ie the Law Society elected 
in accordance with provisions of the Charter and the Solicitors Act 1974 (see s 87(1); and PARA 
437 note 4)) (definition applied by virtue of the Administration of Justice Act 1985 Sch 2 
para 1(5)). However in practice the body responsible for solicitors is the SRA (see PARA 454). 


2 Те persons who have been convicted of a criminal offence which is such that in the opinion of the 
SRA it would be undesirable for him to be involved in legal practice: see the Solicitors Act 1974 
s 43(1); and PARA 699, 

3 See the Solicitors Act 1974 s 43; and PARA 699 et seq. 

4 See Ше Solicitors Act 1974 s 44; and PARA 702. 


C. ACCOUNTS, CLIENTS MONEY AND COMPENSATION 


509. Accounts rules; disclosure of information etc. Where rules! relating to 
the keeping of accounts are applied? to recognised bodies? or to managers? or 
employees of such bodies, the Solicitors Regulation Authority (‘SRA’)5 is at 
liberty to disclose a report on or information about a recognised body's accounts 
or manager or employee of a recognised body, obtained in pursuance of any such 
rules for use in investigating the possible commission of an offence by that body 
and for use in connection with any prosecution of that body consequent on the 
investigation. 


1 Те rules made under the Solicitors Act 1974 s 32(1) or (2): see PARA 629 et seq. See the SRA 
Accounts Rules 2011, which form part of the SRA Handbook; and PARA 629 et seq. As to the 
SRA Handbook see PARA 456. The provisions of the SRA Handbook are non-statutory and are 
therefore not set out in detail in this work. For further information see the Solicitors Regulation 
Authority website. 

le by virtue of the Administration of Justice Act 1985 s 9(2)(f) or s 9(2)(fb): see PARA 499. 

As to the meaning of ‘recognised body’ see PARA 496 note 3. 

As to the meaning of ‘manager’ see the Legal Services Act 2007 s 207; and PARA 238 note 16. 
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5 The Administration of Justice Act 1985 Sch 2 refers to the ‘Council’ (ie the Council of the Law 
Society). However in practice the body responsible under such circumstances is the SRA (see 
PARA 454). 


6 Administration of Justice Act 1985 s 9(6), Sch 2 para 3 (Sch 2 para 3 substituted by the Legal 
Services Act 2007 Sch 16 para 88). 


510. Accounts rules; interest on clients? money. Where rules relating to the 
keeping of accounts! are applied to recognised bodies?, and contain a provision? 
requiring the paying of interest" to a client, any other person or any trust for 
whom money is held, then, except as provided by the rules, a recognised body is 
not liable to account to them for interest received by the recognised body on 
money held at a bank or building society in an account for which money is 
received or held for or on account of: 

(1) clients of the recognised body, other persons or trusts, generally; or 

(2) that client, person or trust separately?. 

Similarly where such rules are applied to managersó or employees of 
recognised bodies and contain the provision referred to above’, then except as 
provided by the rules, managers or employees of recognised bodies are not liable 
to account to them for interest received by the manager or employee on money 
held at a bank or building society in an account for which money is received or 
held for or on account of the persons referred to in head (1) ог. (28 


1 le rules made under the Solicitors Act 1974 s 32 (see PARA 257). See the SRA Accounts 
Rules 2011, which form part of the SRA Handbook; and PARA 629 et seq. As to the SRA 
Handbook see PARA 456. The provisions of the SRA Handbook are non-statutory and are 
therefore not set out in detail in this work. For further information see the Solicitors Regulation 
Authority website. 

2 Ie by virtue of the Administration of Justice Act 1985 s 9(2)(f): see PARA 499, As to the meaning 
of ‘recognised body’ see PARA 496 note 3. 

3 le such a provision as is mentioned in the Solicitors Act 1974 s 33(1) (see PARA 633): see the 
Administration of Justice Act 1985 Sch 2 paras 4, 4ZA (Sch 2 para 4(1) amended by the Legal 
Services Act 2007 Sch 16 para 89; the Administration of Justice Act 1985 Sch 2 para 4ZA added 
by the Legal Services Act 2007 Sch 16 para 90). See further PARA 633. 

4 Or sums in lieu of and equivalent to interest. 

5 Administration of Justice Act 1985 Sch 2 para 4 (as amended: see note 3). 

6 e by virtue of the Administration of Justice Act 1985 s 9(2)(fb): PARA 499. As to the meaning of 
‘manager’ see the Legal Services Act 2007 s 207; and PARA 238 note 16 (definition applied by 
the Administration of Justice Act 1985 Sch 2 para 1(6) (amended by the Legal Services Act 2007 
Sch 16 para 86)). 

7 See note 3. 

8 Administration of Justice Act 1985 Sch 2 para 4ZA (as added: see note 3). 


311. Accountants’ reports. Certain provisions! relating to the delivery of an 
accountant’s report to the Solicitors Regulation Authority (‘SRA’)? apply to a 
recognised body? and to managers* or employees of recognised bodies as they 
apply to a solicitor. 


1 Те where rules made under the Solicitors Act 1974 s 34 (see PARA 636) are applied in accordance 
with the Administration of Justice Act 1985 s 9(2)(f), (fb), the Solicitors Act 1974 s 34(9), (10) 
(see PARA 639): see the Administration of Justice Act 1985 Sch 2 paras 5, 5A (Sch 2 para 5 
substituted by the Legal Services Act 2007 Sch 16 para 92; the Administration of Justice 
Act 1985 Sch 2 para 5A added by the Legal Services Act 2007 Sch 16 para 93). 

2 The Administration of Justice Act 1985 Sch 2 refers to the ‘Council’ (ie the Council of the Law 
Society). However in practice the body responsible is the SRA: see PARA 454. 

3 As to the meaning of ‘recognised body’ see PARA 496 note 3. 

4 Аз to the meaning of ‘manager’ see the Legal Services Act 2007 s 207; and PARA 238 note 16 
(definition applied by the Administration of Justice Act 1985 Sch 2 para 1(6) (amended by the 
Legal Services Act 2007 Sch 16 para 86)). 
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5 бее the Administration of Justice Act 1985 s 9(6), Sch 2 paras 5, SA (as respectively substituted 
and added: see note 1). The current SRA reforms include measures to make accountants' reports 
on client accounts more targeted: see the SRA News release 'SRA Board takes further steps to 
deliver regulatory reform', 17 Sept 2014. See further PARA 454. 


512. Inspection of bank accounts. Where rules! relating to the inspection of 
bank accounts by the Solicitors Regulation Authority (‘SRA’)? apply to 
recognised bodies? and to managers* or employees of such bodies the SRA may 
disclose information about the accounts of a recognised body or a manager or 
employee of a recognised body, obtained in pursuance of those rules for use in 
investigating the possible commission of an offence by that body and for use in 
connection with any prosecution of that body consequent on the investigation’. 


1 Je where rules made under the Solicitors Act 1974 s 33A(1) (see PARA 634) are applied to 
recognised bodies in accordance with the Administration of Justice Act 1985 s 9(2)(f) (see 
PARA 499). 

2 The Administration of Justice Act 1985 Sch 2 refers to the ‘Council’ (ie the Council of the Law 
Society). However in practice the body responsible is the SRA: see PARA 454. 

3 As to the meaning of ‘recognised body’ see PARA 496 note 3. 

4 А to the meaning of ‘manager’ see the Legal Services Act 2007 s 207; and PARA 238 note 16 
(definition applied by the Administration of Justice Act 1985 Sch 2, para 1(6) (amended by the 
Legal Services Act 2007 Sch 16 para 86)). Es 

5 бее the Administration of Justice Act 1985 Sch 2 para 4A (substituted by the Legal Services 
Act 2007 Sch 16 para 91). 


513. Compensation. The Solicitors Regulation Authority (‘SRA’)! may make 
rules* concerning the grant of compensation by the SRA in respect of loss that a 
person has suffered, or is likely to suffer, as a result of: 
(1) an act or omission of a recognised body or former recognised body’; 
(2) an act or omission of a manager or employee, or former manager or 
employee, of a recognised body or former recognised Боду“; 
(3) the exercise by the SRA of any of its powers of intervention?. 


1 The Solicitors Act 1974 s 36 and the Administration of Justice Act 1985 Sch 2 refer to the 
Council of the Law Society or the Law Society. However in practice the body now responsible 
for dealing with compensation is the SRA (see PARA 454). 

2 As to such rules see the Solicitors Act 1974 s 36; and PARA 644 (applied by the Administration 
of Justice Act 1985 Sch 2 para 6(1) (substituted by the Legal Services Act 2007 Sch 16 para 94)). 
Compensation rules may require contributions to be made to compensation funds and any 
amount so payable may be recovered as a debt due to the SRA: see the Solicitors Act 1974 
s 36A(2), (3); and PARA 643 (applied by the Administration of Justice Act 1985 Sch 2 para 6(2) 
(as so substituted)). See also the SRA Compensation Fund Rules 2011, which form part of the 
SRA Handbook; and PARA 643 et seq. As to the SRA Handbook see PARA 456. The provisions 
of the SRA Handbook are non-statutory and are therefore not set out in detail in this work. For 
further information see the Solicitors Regulation Authority website. 

3 Solicitors Act 1974 s 36(1)(a) (substituted by the Legal Services Act 2007 Sch 16 para 37; and 
modified by the Administration of Justice Act 1985 Sch 2 para 6(1) (as substituted: see note 2)). 

4 Solicitors Act 1974 s 36(1)(b) (as substituted and modified: see note 3). 

5 Solicitors Act 1974 s 36(1)(c) (as substituted: see note 3). The power of intervention mentioned 
in the text refers to the SRA's powers under Sch 1 Pt 2 (see PARA 666 et seq). 


D. DISCIPLINARY POWERS 


514. Investigation costs. The Solicitors Regulation Authority (‘SRA’)! may 
make regulations prescribing charges to be paid to them by recognised bodies? 
who are the subject of a discipline investigation?. 


il The Administration of Justice Act 1985 Sch 2 para 14A refers to the ‘Society’ (ie the Law 
Society elected in accordance with provisions of the Charter and the Solicitors Act 1974 (see 
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s 87(1); and PARA 437 note 4)) (definition applied by virtue of the Administration of Justice 
Act 1985 Sch 2 para 1(5)). However in practice the body responsible is the SRA (see PARA 454). 
As to the meaning of ‘recognised body’ see РАКА 496 note 3. 

Administration of Justice Act 1985 Sch 2 para 14A(1) (Sch 2 para 14A substituted by the Legal 
Services Act 2007 Sch 16 para 102). A discipline investigation is an investigation carried out by 
the SRA into a failure or apprehended failure by a recognised body to comply with any 
requirement imposed by or by virtue of the Solicitors Act 1974 or any rules applicable to it by 
virtue of the Administration of Justice Act 1985 s 9: Sch 2 para 14A(2) (as so substituted). 
Regulations under these provisions may make different provision for different cases or purposes 
and provide for the whole or part of a charge payable under the regulations to be repaid in such 
circumstances as may be prescribed by the regulations: Sch 2 para 14A(3) (as so substituted). 
Any charge which a recognised body is required to pay under regulations under Sch 2 para 14A 
is recoverable by the SRA as a debt due to it from the recognised body: Sch 2 para 14A(4) (as so 
substituted), 


515. Complaints to the Solicitors Disciplinary Tribunal. The Solicitors 
Disciplinary Tribunal has jurisdiction to hear and determine any of the following 
complaints made to it with respect to a recognised body!, namely a complaint: 


(1) that the body has (while a recognised body) been convicted by any court 
of a criminal offence which renders it unsuitable to be recognised; 

(2) that the body has failed to comply with any requirement imposed by or 
by virtue of the Administration of Justice Act 1985 or with any rules 
applicable? to it*; 

(3) that the body has acted in contravention of the statutory provisions? 
restricting the employment of certain disqualified persons or of any 
conditions subject to-which a permission has been granted to employ 
such persons’; or 

(4) that the body has knowingly acted in contravention of an order? 
relating to the employment of such persons or of any conditions subject 
to which a permission has been granted under such an order?. 

Such a complaint may be made to the Tribunal by any person!, 

The Tribunal also has jurisdiction to hear and determine any of the following 


complaints made to it with respect to a manager!! or employee of a recognised 
body (the *relevant person"), namely a complaint: 
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(a) that the relevant person has been convicted by any court of а criminal 
offence which renders that person unsuitable to be a manager or 
employee (or both) of a recognised body??; 

(b) that the relevant person has failed to comply with any requirement 
imposed by or by virtue of the Administration of Justice Act 1985 or 
any rules applicable? to it; 

(c) that the relevant person has acted in contravention of the statutory 
provisions’? restricting the employment of certain disqualified persons 
or of any conditions subject to which a permission has been granted 
under those provisions!$; 

(d) that the relevant person has knowingly acted in contravention of an 
order relating to the employment of certain persons" or of any 
conditions subject to which a permission has been granted under such 
an'ordes*. 


As to the meaning of ‘recognised body’ see PARA 496 note 3. 

Administration of Justice Act 1985 s 9(6), Sch 2. para 16(1)(a) (Sch 2 para 16(1)(a), (b) amended 
by the Legal Services Act 2007 Sch 16 para 104). 

le by virtue of the Administration of Justice Act 1985 s 9: see PARA 499, 

Administration of Justice Act 1985 Sch 2 para 16(1)(b) (as amended: see note 2). 

Ie the Solicitors Act 1974 s 41 (see PARA 697) or the Administration of Justice Act 1985 Sch 2 
para 9(2) (see PARA 506): see the Administration of Justice Act 1985 Sch 2 para 16(1)(c). 
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Ie under the Solicitors Act 1974 s 41 (see PARA 697). 

Administration of Justice Act 1985 Sch 2 para 16(1)(с) (substituted by the Legal Services 
Act 2007 Sch 16 para 104). 

Ie such an order as is mentioned in the Solicitors Act 1974 s 44(2) (see PARA 702). 
Administration of Justice Act 1985 Sch 2 para 16(1)(d). 

0 Administration of Justice Act 1985 Sch 2 para 16(2). As to the procedure on such complaints see 
the Solicitors Act 1974 s 46(7)-(11) (applied and modified by the Administration of Justice 
Act 1985 Sch 2 para 17); and PARA 680. 

11 As to the meaning of ‘manager’ in relation to a body see the Legal Services Act 2007 s 207; and 
PARA 238 note 16 (definition applied by the Administration of Justice Act 1985 Sch 2 para 1(6) 
(amended by the Legal Services Act 2007 Sch 16 para 86)). 

12 Administration of Justice Act 1985 Sch 2 para 16(1A)(a) (Sch 2 para 16(1A) added by the Legal 
Services Act 2007 Sch 16 para 104). 

13 Те any rules applicable by virtue of the Administration of Justice Act 1985 s 9. 

14 Administration of Justice Act 1985 Sch 2 para 16(1A)(b) (as added: see note 12). 

15 Ie the Solicitors Act 1974 s 41 (see PARA 697) and the Administration of Justice Act 1985 Sch 2 
para 9(2) (see PARA 506). 

16 Administration of Justice Act 1985 Sch 2 para 16(1A)(c) (as added: see note 12). 

17 Ie an order under the Solicitors Act 1974 s 43(2) (see PARA 700). 

18 Administration of Justice Act 1985 Sch 2 para 16(1A)(d) (as added: see note 12). 
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516. Powers of the Solicitors Regulation Authority with.respect to recognised 
bodies. The following provisions apply where the Solicitors Regulation 
Authority (‘SRA’)! is satisfied that a recognised body, or a manager? or employee 
of a recognised body, has failed to comply with a requirement imposed by or by 
virtue of the Administration of Justice Act 1985 or any rules? applicable to that 
person‘. 

The SRA may do one or both of the following: 

(1) give the person a written rebuke’; 

(2) direct the person to pay a penalty not exceeding £2,000°. 

The SRA must make rules’ prescribing the circumstances in which the SRA 
may decide to take action under heads (1) and (2) above and about the practice 
and procedure to be followed by the SRA in relation to such action?. 


Before making such rules the SRA must consult the Solicitors Disciplinary 
Tribunal’. 


1 The Administration of Justice Act 1985 Sch 2 para 14B refers to the ‘Society’ (ie the Law Society 
elected in accordance with provisions of the Charter and the Solicitors Act 1974 (see s 87(1); 
and PARA 437 note 4)) (definition applied by virtue of the Administration of Justice Act 1985 
Sch 2 para 1(5)). However in practice the body responsible is the SRA (see PARA 454). 

2 Asto the meaning of ‘manager’ see the Legal Services Act 2007 s 207 (definition applied by the 
Administration of Justice Act 1985 Sch 2 para 1(6) (amended by the Legal Services Act 2007 
Sch 16 para 86)). As to the meaning of ‘recognised body’ see РАКА 496 note 3. 

3 Шеапу rules applicable to that person by virtue of the Administration of Justice Act 1985 s 9. 

4 Administration of Justice Act 1985 Sch 2 para 14B(1) (Sch 2 para 14B added by the Legal 
Services Act 2007 Sch 16 para 103). The Administration of Justice Act 1985 Sch 2 para 14B is 
without prejudice to any power conferred on the SRA, or any other person, to make an 
application or complaint to the Tribunal: Sch 2 para 14B(13) (as so added). 

5 Administration of Justice Act 1985 Sch 2 para 14B(2)(a) (as added: see note 4). The SRA may 
publish details of any action it has taken under heads (1) or (2) in the text, if it considers it to be 
in the public interest to do so: Sch 2 para 14B(3) (as so added). The SRA may not publish under 
Sch 2 para 14B(3) details of any action under heads (1) or (2) in the text: 

(1) during the period within which an appeal against 
(a) the decision to take the action; 
(b) іп the case of action under head (2) in the text, the amount of the penalty; or 
(c) the decision to publish the details, 
may be made under Sch 2 para 14C (see PARA 517) (Sch 2 para 14B(6)(a) (as so 
added)); or 

(2) if such an appeal has been made, until such time as it is determined or withdrawn 
(Sch 2 para 14B(6)(b) (as so added)). 
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6 Administration of Justice Act 1985 Sch 2 para 14B(2)(b) (as added: see note 4). See note 5. 
Where the SRA takes action against a person under head (2) in the text, or decides to publish 
under Sch 2 para 14B(3) (see note 5) details of such action under heads (1) or (2) in the text, it 
must notify the person in writing that it has done so: Sch 2 para 14B(4) (as so added). A penalty 
imposed under head (2) in the text does not become payable until the end of the period during 
which an appeal against the decision to impose the penalty, or the amount of the penalty, may be 
made under Sch 2 para 14C (see PARA 517) or if such an appeal is made, such time as it is 
determined or withdrawn: Sch 2 para 14B(5) (as so added). A penalty under Sch 2 para 14B may 
be recovered as a debt due to the SRA, and is to be forfeited to Her Majesty: Sch 2 para 14B(9) 
(as so added). The Lord Chancellor may (after consulting the SRA), by order amend head (2) in 
the text so as to substitute for the amount for the time being specified such other amount as may 

be specified in the order: see Sch 2 para 14B(10), (11) (as so added). 

7 The SRA must also makes rules governing the publication under the Administration of Justice 
Act 1985 Sch 2 para 14B(3) of details of action taken under Sch 2 para 14B(2)(a) or (b) and may 
make such other rules in connection with the exercise of its powers under Sch 2 para 14B as it 
considers appropriate: see Sch 2 para 14B(7) (as added: see note 4). 

8 Seethe Administration of Justice Act 1985 Sch 2 para 14B(7) (as added: see note 4). 

9 Administration of Justice Act 1985 Sch 2 para 14B(8) (as added: see note 4). 


517. Appeals against a decision by the Solicitors Regulation Authority. A 
person may appeal! against: 
(1) a decision by the Solicitors Regulation Authority (‘SRA’)? to rebuke that 
person? if a decision is also made to publish details of the rebuke‘; 
(2) a decision by the SRA to impose a penalty on that person? or the 
amount of that penalty; 
(3) а decision by the SRA to publish? details of any action taken against 
that person’. шити 
On such an appeal the Solicitors Disciplinary Tribunal has power to make ап 
order which: 
(a) affirms the decision of the SRA; 
b) revokes the decision of the SRA!9; 
c) in the case of a penalty ітроѕей!!, varies the amount of the penalty'?; 
d) іп the case of a recognised body, contains certain? provisions!^; 
e) in the case of a manager or employee of a recognised body, contains 
certain’ provision’; 
(f) ^ makes such provision as the Tribunal thinks fit as to payment of costs!7. 
An appeal from the Tribunal lies to the High Court, at the instance of the SRA 
or the person in respect of whom the order of the Tribunal was made!® and the 
High Court has the power to make such an order on appeal as it thinks fit!?. Any 
decision of the High Court on an appeal is be final29, 
The above provisions are without prejudice to any power conferred on the 
Tribunal in connection with an application or complaint made to it?!. 


1 The Solicitors Act 1974 s 46(9)(b), (10)(a), (b), (11), (12) (see PARAS 462, 680) apply in relation 
to appeals under the Administration of Justice Act 1985 Sch 2 para 14C as they apply in relation 
to applications or complaints, except that the Solicitors Act 1974 s 46(11) is to be read as if for 
‘the applicant’ to ‘application)’ there were substituted ‘any party to the appeal’: Administration 
of Justice Act 1985 Sch 2 para 14C(2) (Sch 2 para 14C added by the Legal Services Act 2007 
Sch 16 para 103). Rules under the Solicitors Act 1974 s 46(9)(b) may, in particular, make 
provision about the period during which an appeal may be made: Administration of Justice 
Act 1985 Sch 2 para 14C(3) (as so added). As to the procedure for making, hearing and the 
determination of appeals see the Solicitors Disciplinary Tribunal (Appeals and Amendment) 
Rules 2011, SI 2011/2346; and PARA 464. 

2 The Administration of Justice Act 1985 Sch 2 para 14C refers to the ‘Society’ (ie the Law 
Society elected in accordance with provisions of the Charter and the Solicitors Act 1974 (see 
s 87(1); and PARA 437 note 4)) (definition applied by virtue of the Administration of Justice 
Act 1985 Sch 2 para 1(5)). However in practice the body responsible is the SRA (see PARA 454). 

3 Ie under the Administration of Justice Act 1985 Sch 2 para 14B(2)(a) (see PARA 516). 
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4 Administration of Justice Act 1985 Sch 2 para 14C(1)(a) (as added: see note 1). 

S Те impose a penalty under the Administration of Justice Act 1985 Sch 2 para 14B(2)(b) (see РАКА 
516). 

6 Administration of Justice Act 1985 Sch 2 para 14C(1)(b) (as added: see note 1). 

7 Ie publish under the Administration of Justice Act 1985 Sch 2 para 14B(3) details of any action 
taken under s 14B(2)(a) or (b) (see PARA 516). 

8 Administration of Justice Act 1985 Sch 2 para 14C(1)(c) (as added: see note 1). 

9 Administration of Justice Act 1985 Sch 2 para 14C(4)(a) (as added: see note 1). 

10 Administration of Justice Act 1985 Sch 2 para 14C(4)(b) (as added: see note 1). 

11 Ie imposed under the Administration of Justice Act 1985 Sch 2 para 14B(2)(b) (see PARA 516). 

12 Administration of Justice Act 1985 Sch 2 para 14C(4)(c) (as added: see note 1). 

13 le contains provision for any of the matters mentioned in the Administration of Justice Act 1985 
Sch 2 para 18(2) (see PARA 518). 

14 Administration of Justice Act 1985 Sch 2 para 14C(4)(d) (as added: see note 1). 

15 Те contains provision for any of the matters mentioned in the Administration of Justice Act 1985 
Sch 2 para 18A(2) (see PARA 519). 

16 Administration of Justice Act 1985 Sch 2 para 14C(4)(e) (as added: see note 1). Where, by virtue 
of head (e) in the text, an order contains provision for any of the matters mentioned in Sch 2 
para 18A(2)(c), Sch 2 para 18(5), (6) applies as if the order had been made under Sch 2 
para 18A(2)(c): Sch 2 para 14C(5) (as so added). 

17 Administration of Justice Act 1985 Sch 2 para 14C(4)(f) (as added: see note 1). 

18 Administration of Justice Act 1985 Sch 2 para 14C(6) (as added: see note 1). 

19 Administration of Justice Act 1985 Sch 2 para 14C(7) (as added: see?tiote 1). 

20 Administration of Justice Act 1985 Sch 2 para 14C(8) (as added: see note 1). 

21 Administration of Justice Act 1985 Sch 2 para 14C(9) (as added: see note 1). 


518. Powers of the Solicitors Disciplinary Tribunal with respect to recognised 
bodies. Where on the hearing of a complaint made! to it the Solicitors 
Disciplinary Tribunal is satisfied that a recognised body?: 
(1) has been convicted? by any court in the United Kingdom of a criminal 
offence which renders it unsuitable to be гесортизед“; or 
(2) has failed to comply with the any requirement imposed by or by virtue 
of the Administration of Justice Act 1985 or with any rules applicable? 
to it$; or 
(3) has acted" in contravention of certain statutory provisions, conditions 
or orders relating to the employment of disqualified persons?; 
the Tribunal may, if it thinks fit, make one or more of the following orders?: 
(a) ап order revoking the recognition of the Боду! to which the complaint 
relates!!; 
(b) an order directing the payment by that body of a penalty to be forfeited 
to Her Мајезгу!=; 
(c) an order requiring that body to pay the costs incurred in bringing 
against it the proceedings before the Tribunal or a contribution towards 
those costs of such amount as the Tribunal considers reasonable!3. 


1 Те under the Administration of Justice Act 1985 Sch 2 but excluding Sch 2 para 16(1A) (see 

PARA 515): Sch 2 para 18(1) (amended by the Legal Services Act 2007 Sch 16 para 104). As to 

complaints under the Administration of Justice Act 1985 Sch 2 para 16(1A) see PARA 515. 

As to the meaning of ‘recognised body’ see PARA 496 note 3. 

le as mentioned in the Administration of Justice Act 1985 Sch 2 para 16(1)(a): see PARA 515. 

Administration of Justice Act 1985 Sch 2 para 18(1)(a). As to the meaning of ‘United Kingdom’ 

see PARA 203 note 11. 

5 Пе any such rules as are mentioned in the Administration of Justice Act 1985 Sch 2 
para 16(1)(b): see PARA 515. 

6 Administration of Justice Act 1985 Sch 2 para 18(1)(Ь) (amended by the Legal Services 
Act 2007 Sch 16 para 106). 

7 Пе has acted as mentioned in the Administration of Justice Act 1985 Sch 2 para 16(1)(c) or (d): 
see PARA 515. 

8 Administration of Justice Act 1985 Sch 2 para 18(1)(c). 
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Те recognition under the Administration of Justice Act 1985 s 9. 

Administration of Justice Act 1985 Sch 2 para 18(2)(a). 

Administration of Justice Act 1985 Sch 2 para 18(2)(b) (amended by the Legal Services 
Act 2007 Sch 16 para 106). Where the Tribunal is satisfied that more than one allegation is 
proved, it may impose a separate penalty with respect to each allegation: Sch 2 para 18(2A) 
(added by the Courts and Legal Services Act 1990 $ 125(3), Sch 18 para 57). 

Administration of Justice Act 1985 Sch 2 para 18(2)(c). 


519. Powers of the Solicitors Disciplinary Tribunal with respect to managers 


ог 
то 


of 


12 
13 


employees of recognised bodies. Where, on the hearing of a complaint! made 
it the Solicitors Disciplinary Tribunal is satisfied that a manager? or employee 
a recognised body?: 


(1) has been convicted^ by any court of a criminal offence which renders 
that person unsuitable to be a manager or employee (or both) of a 
recognised body’; 

(2) has failed to comply with any requirement imposed by or by virtue of 
the Administration of Justice Act 1985 or any rules® applicable to the 
relevant person’; or 

(3) has acted? as mentioned in contravention of certain provisions’, 

the Tribunal may, if it thinks fit, make one or more of the following orders: 

(a) ап order directing the payment by the relevant person of a penalty to be 
forfeited to Her Majesty?®; 

(b) an order requiring the Solicitors Regulation Authority (‘SRA’)!! to 
consider taking such steps as the Tribunal may specify in relation to the 
relevant регѕоп!2; 

(c) if the person is not a solicitor, an order which states one or more of 
certain matters!?; 

(d) ап order requiring the SRA to refer to an appropriate regulator!^ any 
matter relating to the conduct of the relevant person's. 


Ie under the Administration of Justice Act 1985 Sch 2 para 16(1A) (see PARA 515). 

As to the meaning of ‘manager’ see the Legal Services Act 2007 s 207; and PARA 238 note 16 

(definition applied by the Administration of Justice Act 1985 Sch 2 para 1(6) (amended by the 

Legal Services Act 2007 Sch 16 para 86)). 

As to the meaning of ‘recognised body’ see РАКА 496 note 3. 

Ie as mentioned in the Administration of Justice 1985 Sch 2 para 16(1A)(a) (see PARA 515). 

Administration of Justice Act 1985 Sch 2 para 18A(1)(a) (Sch 2 para 18A added by the Legal 

Services Act 2007 Sch 16 para 107). 

Ie rules applicable to the relevant person by virtue of the Administration of Justice Act 1985 s 9. 

Administration of Justice Act 1985 Sch 2 para 18A(1)(b) (as added: see note 5 | 

Ie has acted as mentioned in the Administration of Justice Act 1985 Sch 2 para 16(1A)(c) or (d) 

(see PARA 515). 

See the Administration of Justice Act 1985 Sch 2 para 18A(1)(c) (as added: see note 5). 

Administration of Justice Act 1985 Sch 2 para 18A(2)(a) (as added: see note 5). 

The Administration of Justice Act 1985 Sch 2 para 18A refers to the ‘Society’ (ie the Law 

Society elected in accordance with provisions of the Charter and the Solicitors Act 1974 (see 

$ 87(1); and PARA 437 note 4)) (definition applied by virtue of the Administration of Justice 

Act 1985 Sch 2 para 1(5)). However in practice the body responsible for regulating solicitors is 

the SRA. 

Administration of Justice Act 1985 Sch 2 para 18A(2)(b) (as added: see note 5). 

Administration of Justice Act 1985 Sch 2 para 18A(2)(c) (as added: see note 5). The matters 

referred to in the text are: 

(1) that as from the specified date no solicitor or employee of a solicitor is to employ or 

remunerate, in connection with the practice carried on by that solicitor, the person with 
respect to whom the order is made and no recognised body, or manager or employee of 
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such a body, is to employ or remunerate that person, in connection with the business of 
the recognised body, except in accordance with the permission of the SRA (Sch 2 
para 18A(3)(a) (as so added)); 

(2) that as from the specified date no recognised body or manager or employee of such a 
body is to, except in accordance with the permission of the SRA, permit the person with 
respect to whom the order is made to be a manager of the body (Sch 2 para 18A(3)(b) 
(as so added)); 

(3) that as from the specified date no recognised body or manager or employee of such a 
body is to, except in accordance with the permission of the SRA, permit the person with 
respect to whom the order is made to have an interest in the body (Sch 2 para 18A(3)(c) 
(as so added)). 

For this purpose a person has an interest in a body if the person has an interest in the body 
within the meaning of the Legal Services Act 2007 Pt 5 (see ss 72, 109; and PARA 1050): 
Administration of Justice Act 1985 Sch 2 para 18A(4) (as so added). 

The provisions of the Solicitors Act 1974 s 44(1)-(1C), (3), (4) apply in relation to an order 
under head (3) in the text as they apply in relation to s 43(2), except that references to provision 
within s 43(2)(a), (b) or (c) are to be read as references to provision within the Administration of 
Justice Act 1985 Sch 2 para 18A(3)(a), (b) or (c): Sch 2 para 18A(5) (as so added). The Solicitors 
Act 1974 s 44(2), the Administration of Justice Act 1985 Sch 2 para 16(1)(d), (1A)(d) and the 
Courts and Legal Services Act 1990 Sch 14 para 15(3A) apply in relation to an order under head 
(3) in the text as they apply in relation to an order under the Solicitors Act 1974 s 43(2): 
Administration of Justice Act 1985 Sch 2 para 18A(6) (as so added), - 

14 For this purpose ‘appropriate regulator’ in relation to the relevant person means: 

(1) if the person is an authorised person in relation to a reserved legal activity for the 
purposes of the Legal Services Act 2007, any relevant approved regulator (within the 
meaning of that Act (see PARA 227)) in relation to that person (Administration of 
Justice Act 1985 Sch 2 para 18A(7)(a) (as added: see note 5)); and 

(2) ifthe person carries on activities which are not reserved legal activities, any body which 
regulates the carrying on of such activities by the person (Administration of Justice 
Act 1985 Sch 2 para 18A(7)(b) (as so added)). 

15 Administration of Justice Act 1985 Sch 2 para 18A(2)(d) (as added: see note 5). 


520. Power to inspect files. The statutory provisions! entitling the Solicitors 
Regulation Authority (‘SRA’)? to inspect the file of proceedings in bankruptcy 
relating to any solicitor against whom proceedings in bankruptcy have been 
taken, and to be supplied with office copies of the proceedings, also apply to 
proceedings which have been brought with respect to a recognised body? for any 
of the following purposes, namely: 

(1) the winding up of the body’; 

(2) the appointment of an administrative receiver; ог 

(3) the appointment of an administrator®, 
as they apply in relation to proceedings in bankruptcy which have been taken 
against a solicitor’. 


1 Ie the Solicitors Act 1974 s 83: see PARA 459. 

2 The Solicitors Act 1974 s 83; and the Administration of Justice Act 1985 Sch 2 refer to the 
‘Society’ (ie the Law Society elected in accordance with provisions of the Charter and the 
Solicitors Act 1974 (see s 87(1); and PARA 437 note 4)) (definition applied by virtue of the 
Administration of Justice Act 1985 Sch 2 para 1(5)). However in practice the body responsible 
for regulating solicitors is the SRA. 

3 As to the meaning of ‘recognised body’ see PARA 496 note 3. 

Administration of Justice Act 1985 Sch 2 para 30(а). 

5 Administration of Justice Act 1985 Sch 2 para 30(b) (substituted by the Legal Services Act 2007 
Sch 16 para 116). As to the appointment of an administrative receiver see the Insolvency 
Act 1986 s 251; and COMPANIES vol 15 (2009) PARA 1340. 

6 Administration of Justice Act 1985 Sch 2 para 30(c) (amended by SI 2003/2096). An 
administrator referred to in the text is one appointed under the Insolvency Act 1986 Sch B1 (see 
COMPANIES vol 15 (2009) PARAS 1339, 1377). 


7 Administration of Justice Act 1985 Sch 2 para 30. 


+ 
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521. 


Intervention by the Solicitors Regulation Authority. The powers 


exercisable on intervention by the Solicitors Regulation Authority (‘SRA’)! in 


relation 


to a solicitor and his practice? are also exercisable in relation to a 


recognised body and its business? where: 


(1) 


(7) 


the SRA is satisfied that a recognised body or a manager of such a body 
has failed to comply with any rules applicable* to the recognised body 
or its manager’; 

a person has been appointed receiver or manager of property of a 
recognised Боду; 

a relevant insolvency event occurs in relation to a recognised Боду”; 
the SRA has reason to suspect dishonesty on the part of any manager or 
employee of a recognised body in connection with that body's business, 
any trust of which that body is or was a trustee, any trust of which the 
manager or employee is or was a trustee in his capacity as such a 
manager or employee, or the business of another body in which the 
manager or employee is or was a manager or employee or the practice 
(or former practice) of the manager or employee?; 

the SRA is satisfied that it is necessary to exercise the conferred powers 
on intervention? (or any of them) in relation to a recognised body to 
protect the interests of clients (or former or potential clients) of the 
recognised body, the interests of the beneficiaries of any trust of which 
the recognised body is or was a trustee, or the interests of the 
beneficiaries of any trust of which a person who is or was a manager or 
employee of the recognised body is or was a trustee in that person's 
capacity as such a manager or employee!; 

the SRA is satisfied that there has been undue delay!!, the SRA by notice 
in writing invites the body to give an explanation within such period’? 
following the giving of the notice as may be specified in it, the body fails 
within that period to give an explanation which the SRA regards as 
satisfactory; and the SRA gives notice of the failure to the body and (at 
the same or any later time) notice that the powers conferred!? are 
accordingly exercisable in its case by virtue of this provision’; 

the recognition? of a body has been revoked!$ by an order of the 
Solicitors Disciplinary Tribunal or has expired and no further 
recognition of that body has been granted!8. 


Where the powers of intervention are exercisable in relation to a recognised 
body in accordance with the above heads, they continue to be so exercisable after 
that body's recognition has been revoked or has otherwise ceased to be in 


force!?. 


1 The Administration of Justice Act 1985 Sch 2 para 32 refers to the ‘Society’ (ie the Law Society 
elected in accordance with provisions of the Charter and the Solicitors Act 1974 (see s 87(1); 
and PARA 437 note 4)) (definition applied by virtue of the Administration of Justice Act 1985 
Sch 2 para 1(5)). However in practice the body responsible for the regulation of solicitors is the 
SRA (see PARA 454). 

2 е Ше powers conferred by the Solicitors Act 1974 Sch 1 Pt H (paras 5-16) (see PARA 666 et seq). 
In connection with the application of Sch 1 Pt II for the purposes of the Administration of 
Justice Act 1985 Sch 2 any reference: 


(1) 


to the solicitor or to his practice is to be construed as including a reference to the body 
in relation to which the powers conferred by the Solicitors Act 1974 Sch 1 Pt II are 
exercisable by virtue of the Administration of Justice Act 1985 Sch 2 paras 32, 33 or 
34(1) (see the text and notes 3-15) or to its business (or former business) as a 
recognised body (Sch 2 para 35(a) (Sch 2 para 35(a), (b) amended by the Legal Services 
Act 2007 Sch 16 para 122)); 
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(2) to the Solicitors Act 1974 Sch 1 para 1 (see PARA 666) is to be construed as including a 
reference to the Administration of Justice Act 1985 Sch 2 paras 32 or 34(1) (Sch 2 
para 35(b) (as so amended)); 

(3) to the Solicitors Act 1974 Sch 1 para 3 (see PARA 666) is to be construed as including a 
reference to the Administration of Justice Act 1985 Sch 2 para 33 (Sch 2 para 35(c)); 

(4) to the Solicitors Act 1974 Sch 1 para 6(2)(a) (see PARA 668) is to be construed as 
including a reference to sums of money held by or on behalf of the recognised body in 
connection with any trust of which a person who is or was a manager of the recognised 
body is or was a trustee in his capacity as such a manager (Administration of Justice 
Act 1985 Sch 2 para 35(d) (Sch 2 para 35(d)-(g) added by the Legal Services Act 2007 
Sch 16 para 122)); 

(5) to the Solicitors Act 1974 Sch 1 para 9 (see PARA 667) is to be construed as if Sch 1 
para 9(1) included a reference to documents in the possession or under the control of 
the recognised body in connection with any trust of which a person who is or was a 
manager or employee of the recognised body is or was a trustee in his capacity as such 
a manager or employee, and as applying to such a manager or employee and documents 
and property in his possession or under his control in connection with such a trust as it 
applies to a solicitor and documents and property in the possession or under the control 
of the solicitor (Administration of Justice Act 1985 Sch 2 para 35(e) (as so added)); 

(6) to the Solicitors Act 1974 Sch 1 para 11(1) (see PARA 699) is to be construed as 
including a power for the SRA to apply to the High Court for an order for the 
appointment of a new trustee to a trust in substitution for а person who is a trustee, in 
his capacity as a manager or employee of the recognised оду (Administration of 
Justice Act 1985 Sch 2 para 35(f) (as so added)); and à 

(7) то the Solicitors Act 1974 Sch 1 para 13A (see PARA 670) is to be read as if the 
references to a former partner were references (a) in the case of a recognised body 
which is a partnership, to a former partner in the partnership, and (b) in any other case 
to a manager or former manager of the recognised body (Administration of Justice 
Act 1985 Sch 2 para 35(g) (as so added)). 

As to the meaning of ‘recognised body’ see PARA 687 note 3. 
Administration of Justice Act 1985 Sch 2 para 32(1). See the SRA Intervention Powers 
(Statutory Trust) Rules 2011, which form part of the SRA Handbook. As to the SRA Handbook 
see PARA 456. The provisions of the SRA Handbook are non-statutory and are therefore not set 
out in detail in this work. For further information see the Solicitors Regulation Authority 
website. У 
le by virtue of the Administration of Justice Act 1985 s 9 (see PARA 496 et seq). 
Administration of Justice Act 1985 Sch 2 para 32(1)(a) (amended by the Legal Services Act 2007 
Sch 16 para 119). 
Administration of Justice Act 1985 Sch 2 para 32(1)(b). 
Administration of Justice Act 1985 Sch 2 para 32(1)(c) (added by the Legal Services Act 2007 
Sch 16 para 119). For this purpose a relevant insolvency event occurs in relation to a recognised 
body if: 

(1) a resolution for a voluntary winding-up of the body is passed without a declaration of 
solvency under the Insolvency Act 1986 s 89 (see COMPANY AND PARTNERSHIP 
INSOLVENCY vol 17 (2011) PARA 900) (Administration of Justice Act 1985 Sch 2 
para 32(1A)(a) (added by the Legal Services Act 2007 Sch 16 para 119)); 

(2) the body enters administration within the meaning of the Insolvency Act 1986 Sch B1 
para 1(2)(b) (see COMPANY AND PARTNERSHIP INSOLVENCY vol 16 (2011) PARA 159) 
(Administration of Justice Act 1985 Sch 2 para 32(1A)(b) (as so added)); 

(3) an administrative receiver within the meaning of the Insolvency Act 1986 s 251 (see 
COMPANY AND PARTNERSHIP INSOLVENCY vol 16 (2011) PARA 9) is appointed 
(Administration of Justice Act 1985 Sch 2 para 32(1A)(c) (as so added)); 

(4) а meeting of creditors is held in relation to the body under the Insolvency Act 1985 s 95 
(see COMPANY AND PARTNERSHIP INSOLVENCY vol 16 (2011) РАКА 901) 
(Administration of Justice Act 1985 Sch 2 para 32(1A)(d) (as so added)): 

(5) an order for the winding up of the body is made (Administration of Justice Act 1985 
Sch 2 para 32(1A)(e) (as so added)). 

Administration of Justice Act 1985 Sch 2 para 32(1)(d) (amended by the Legal Services 
Act 2007 Sch 16 para 119). 


Ie conferred by the Solicitors Act 1974 Sch 1 Pt II. 


Administration of Justice Act 1985 Sch 2 para 32(1)(e) (added by the Legal Services Act 2007 
Sch 16 para 119). 
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11 Ie (1) on the part of a recognised body in connection with any matter in which it is or was acting 
on behalf of a client or with any trust of which it is or was a trustee; or (2) on the part of a 
person who is or was a manager or employee of a recognised body in connection with any trust 
of which the manager or employee is or was a trustee in his capacity as such a manager or 
employee: Administration of Justice Act 1985 Sch 2 para 33(a) (Sch 2 para 33(a) substituted by, 
and Sch 2 para 33(c) amended by, the Legal Services Act 2007 Sch 16 para 120). As to the 
meaning of ‘client’ see the Solicitors Act 1974 s 87(1); and PARA 629 note 6 (definition applied 
by the Administration of Justice Act 1985 Sch 2 para 1(5)). 

12 The period must not be less than eight days: Administration of Justice Act 1985 Sch 2 
para 33(b). 

13 Ie by the Solicitors Act 1974 Sch 1 Pt II. 

14 See the Administration of Justice Act 1985 Sch 2 para 33(a)-(d) (as substituted and amended: see 

Е note 11). 

15 Ie under the Administration of Justice Act 1985 s 9 (see PARA 496 et seq). 

16 Ie in accordance with rules under the Administration of Justice Act 1985 s 9 (see PARA 496 et 
seq). 

17 Ie an order under the Administration of Justice Act 1985 Sch 2. 

18 Administration of Justice Act 1985 Sch 2. para 34(1) (amended by the Legal Services Act 2007 
Sch 16 para 121). In such a case the powers conferred by the Solicitors Act 1974 Sch 1 Pt II are 
exercisable in relation to the body and its former business as a recognised body as they are 
exercisable in relation to a solicitor and his practice: Administration of Justice Act 1985 Sch 2 
para 34(1) (as so amended). 

19 Administration of Justice Act 1985 Sch 2 para 34(2). 


E. PRIVILEGE FROM DISCLOSURE ETC 


522. Privilege from disclosure. Any enactment or instrument making special 
provision in relation to a solicitor or other legal representative as to the 
disclosure of information, or as to the production, seizure or removal of 
documents, with respect to which a claim to professional privilege could be 
maintained, has effect in relation to a recognised body! as it has effect in relation 
to a solicitor, with any necessary modifications? 

Where a recognised body acts as such for a client, any communication, 
document, material or information is privileged from disclosure in like manner as 
if the recognised body had at all material times been a solicitor acting for the 
client?. 

1 As to the meaning of ‘recognised body’ see PARA 496 note 3. The Administration of Justice 
Act 1985 Sch 2 para 36 does not apply to a recognised body which holds a licence under the 
Legal Services Act 2007 Pt 5 (see PARA 1049 et seq): Administration of Justice Act 1985 Sch 2 
para 36(4) (added by the Legal Services Act 2007 Sch 16 para 123). 

2 Administration of Justice Act 1985 Sch 2 para 36(2). 

3 Administration of Justice Act 1985 Sch 2 para 36(1) (substituted by the Legal Services Act 2007 
Sch 16 para 123). In the Income Tax Act 2007 ss 748(4), 749 and 771(5), (6) (see INCOME 
TAXATION vol 58 (2014) PARAS 78, 619, 620) and the Corporation Tax Act 2010 s 832(5), (6), 
any reference to a solicitor's client is in relation to a solicitor who is a manager or employee of 
a recognised body to be construed as a reference to a client of that body: Administration of 
Justice Act 1985 Sch 2 para 36(3) (amended by the Income and Corporation Taxes Act 1988 
Sch 29 para 30; the Income Tax Act 2007 Sch 1 para 272; the Legal Services Act 2007 Sch 16 
para 123; and the Corporation Tax Act 2010 Sch 1 para 194). As to the meaning of 'client? see 
the Solicitors Act 1974 s 87(1); and PARA 629 note 6 (definition applied by the Administration 
of Justice Act 1985 Sch 2 para 1(5)). 


(v) Separate Businesses 


523. Separate businesses. The Solicitors’ Code of Conduct! regulates the 
services which may be provided by a business which is not regulated by the 
Solicitors Regulation Authority (a ‘separate business')?. 
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The following prohibited separate business activities must not be provided by 

a separate business: 

(1) the conduct of any matter which could come before a court, whether or 
not proceedings are started; 

2) advocacy before a court; 

3) instructing counsel in any part of the United Kingdom’; 

4) immigration work; 

5) апу activity in relation to conveyancing, applications for probate or 
letters of administration, or drawing trust deeds or court documents, 
which is reserved to solicitors and others*; 

(6) drafting wills; 

(7) acting as a nominee, trustee or executor in England and Wales, except 
for the services of a wholly owned nominee company where such 
services are provided as a subsidiary but necessary part of the work of a 
separate business providing financial services; and 

(8) providing legal advice or drafting legal documents not included in heads 
(1) to (7) above where such activity is not provided as a subsidiary but 
necessary part of some other service which is one of the main services of 
the separate business?*. "M 

А separate business may carry on the following permitted separate business: 

(a) alternative dispute resolution; 

b) financial services; 


( 

(c) estate agency; 

(d) > management consultancy; 

(e) | company secretarial services; 

(f) acting as a parliamentary agent; 

(g) practising as a lawyer of another jurisdiction; 

(h) acting as a bailiff; я 

(i) acting as nominee, trustee or executor outside England and Wales; 

() carrying out the services of a wholly owned nominee company in 
England and Wales, which is operated as a subsidiary but necessary part 
of the work of a separate business providing financial services; 

(k) providing legal advice or drafting legal documents not included in heads 


(a) to (j) above, where such activity is provided as a subsidiary but 
necessary part of some other service which is one of the main services of 
the separate business; and 

(l) | providing any other business, advisory or agency service which could be 

provided through a firm or in-house practice but is not a prohibited 
separate business activity$. 

А solicitor must not own or actively participate in a separate business that 
carries on prohibited separate business activities; and where a solicitor or a firm 
owns or actively participates in a permitted separate business activity, safeguards 
must be put in place to ensure that clients are not misled about the extent to 
which the services that the separate business offers are regulated". 


1 As to the Solicitors’ Code of Conduct generally see PARA 627 et seq. The Code of Conduct forms 
part of the SRA Handbook: see PARA 456. The provisions of the SRA Handbook are 
non-statutory and are therefore not set out in detail in this work. For further information see the 
Solicitors Regulation Authority website. 

See the Solicitors’ Code of Conduct 2011 Ch 12. 

As to the meaning of ‘United Kingdom’ see РАКА 203 note 11. 

Ie under the Legal Services Act 2007: see PARA 352. 

See the SRA Handbook (Glossary). 
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6 бее the Solicitors’ Code of Conduct 2011 Ch 12. 
7 See the Solicitors’ Code of Conduct 2011 Ch 12. 


(vi) Multi-national Partnerships 


524.  Multi-national partnerships. Solicitors can enter into partnership with 
registered foreign lawyers! to carry on practice in England and Wales?. Such 
partnerships are known as *multi-national partnerships? and are regulated by 
the Solicitors Regulation Authority (‘SRA’)*. 

A foreign lawyer who wishes to be registered must apply to the SRA to go on 
the register’. Registered foreign lawyers are required to make special 
contribution to the Solicitors’ Compensation Fund‘. They are also subject to the 
disciplinary procedures of the 5КА7. 

The Lord Chancellor may by order provide that any specified enactment or 
instrument passed or made before 30 October 20078 having effect in relation to 
solicitors is to have effect with respect to registered foreign lawyers as it has 
effect with respect to solicitors? or he may provide that any such enactment or 
instrument is to have effect subject to such additions, omissions or modifications 
as he sees fit to specify!?. The Lord Chancellor may also by order provide that 
any such specified enactment or instrument is to have effect, in its application in 
relation to recognised bodies whose managers include one or more registered 
foreign lawyers, with such additions, omissions or modifications as he sees fit to 


specify". 


1 As to the meaning of ‘registered foreign lawyer’ see PARA 461 note 2. 

2 See the Courts and Legal Services Act 1990 s 89, Sch 14. 

3 See the Courts and Legal Services Act 1990 s 89(2). ‘Multi-national partnership’ means а 
partnership whose members consist of one or more registered foreign lawyers and one or more 
solicitors: s 89(9). 

4 The powers to make rules under the Solicitors Act 1974 s 31 (professional practice, conduct and 
discipline) (see PARA 626); s 32 (accounts) (see PARA 629); s 34 (accountant's reports) (see PARA 
636 et seq); s 36 (compensation fund) (see PARA 643 et seq); s 36A (see PARAS 643, 645 et seq); 
$ 37 (professional indemnity) (see PARA 640); and the Administration of Justice Act 1985 s 9 
(recognised bodies) (see PARA 496 et seq) are also exercisable in relation to foreign lawyers: 
Courts and Legal Services Act 1990 s 89(3) (amended by the Legal Services Act 2007 Sch 16 
para 125). 

Subject to the provisions of the Courts and Legal Services Act 1990 Sch 14 (see PARAS 461, 
525 et seq, 637, 647), any such power under s 89(3) may be exercised so as to make different 
provision with respect to registered foreign lawyers to the provision made with respect to 
solicitors: see s 89(4) (amended by the Legal Services Act 2007 Sch 16 para 125). Rules and 
regulations made under the Courts and Legal Services Act 1990 s 89 or Sch 14 which are not 
regulatory arrangements are to be treated as such arrangements for the purposes of the Legal 
Services Act 2007: Courts and Legal Services Act 1990 s 89(8A) (added by the Legal Services 
Act 2007 Sch 16 para 125). As to the meaning of ‘regulatory arrangements’ see the Legal 
Services Act 2007; and PARA 246. 

The Courts and Legal Services Act 1990 s 89 refers to the ‘Law Society’. However in practice 
the body responsible for the regulation of solicitors is the SRA (see PARA 454). 

5 See the Courts and Legal Services Act 1990 s 89(1), (2); and PARA 461. 

6 See the SRA Compensation Fund Rules 2011, which form part of the SRA Handbook: see PARA 
456. The provisions of the SRA Handbook are non-statutory and are therefore not set out in 
detail in this work. For further information see the Solicitors Regulation Authority website. 

7 See PARAS 525-526. 

8 Те Ше date on which the Legal Services Act 2007 was passed. 

9 See the Courts and Legal Services Act 1990 s 89(5) (amended by the Legal Services Act 2007 
Sch 16 para 124). The Courts and Legal Services Act 1990 s 89(5) is subject to the provisions of 
Sch 14 (see PARAS 461, 525 et seq, 637, 647): s 89(5). The provisions of s 89(5)-(7) apply in 
relation to the Access to Justice Act 1999 Sch 7 as if they were contained in an Act passed before 
14 October 1991 (ie the date on which the Courts and Legal Services Act 1990 was passed): 
Access to Justice Act 1999 Sch 7 para 15. 
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The provisions of the Solicitors Act 1974 s 11(2)-(4) (fee payable on issue of practising 
certificates) (see PARA 481); s 13(2), (3), (5)-(7) (appeals etc in connection with the issue of 
practising certificates) (see PARA 674); s 13A(9)-(12) (imposition of conditions while practising 
certificates are in force) (see PARA 673); s 13B (suspension of practising certificates where 
solicitors convicted of fraud or serious crime) (see PARA 677); s 16(3)(b), (4)-(7) (duration of 
suspension of practising certificates) (see PARA 678); s 32(4) (accounts rules and trust accounts 
rules) (see PARA 635); s 33A (inspection of practice bank accounts etc) (see PARA 634); s 34(9) 
(accountants’ reports) (see РАКА 639); s 44B(1), (2)(а), (c), (d), (3)-(9) (see PARA 664); 
s 44C(1)-(4) power to charge for costs of investigations) (see PARA 665); s 44D (disciplinary 
powers) (see PARA 671); s 44E(1)-(3), (4)(a)-(d), (f), (6)-(9) (appeals against disciplinary action 
under s 44D) (see PARA 671); s 47(1)(c) (jurisdiction and powers of Tribunal) (see PARA 681); 
s 68 (power of court to order solicitor to deliver bill, etc) (see PARA 738); s 83 (power of Society 
to inspect file of proceedings in bankruptcy of solicitor) (see PARA 459); s 84 (service of 
documents at solicitor's place of business) (see PARA 455); Sch 1 para 1(1)(c) (intervention in 
solicitor's practice) (see PARA 666) have effect with respect to registered foreign lawyers as they 
have effect with respect to solicitors, subject to the modifications specified in the Registered 
Foreign Lawyers Order 2009, SI 2009/1589, Schedule: art 3. 

The Solicitors Act 1974 s 34(10) (accountants’ reports: no contravention of duty when 
making a report to the Society) (see PARA 639); s 41 (employment by solicitor of person struck 
off or suspended) (see PARA 697); s 42 (failure to disclose fact of having been struck off or 
suspended) (see PARA 698); s 44BA (power to require explanation of document or information) 
(see PARA 664); and s 44BC (information offences) (see PARA 664) have effect with respect to 
registered foreign lawyers subject to specified modifications: see the R@gistered Foreign Lawyers 

Order 2009, SI 2009/1589, art 5. | 

The Administration of Justice Act 1985 Sch 2 para 9 (restriction on employment of person 
struck off roll or suspended) (see PARA 506); and Sch 2 para 10 (failure to disclose fact of having 
been struck off or suspended) (see PARA 507) have effect with respect to registered foreign 

lawyers subject to specified modifications: see the Registered Foreign Lawyers Order 2009, 

SI 2009/1589, art 6. 

10 See the Courts and Legal Services Act 1990 s 89(6). 
11 See the Courts and Legal Services Act 1990 s 89(7) (amended by the Legal Services Act 2007 

Sch 16 para 125). The Courts and Legal Services Act 1990 s 89(7) is subject to the provisions of 

Sch 14: s 89(7). 


525. Powers of the Solicitors Disciplinary Tribunal with respect to registered 
foreign lawyers. Any application: 

(1) to strike the name of a foreign lawyer! off the register?; 

(2) to require a registered foreign lawyer to answer allegations in an 
affidavit?; 

(3) to suspend the registration of a foreign lawyer for a specified or 
indefinite period‘; 

(4) by a foreign lawyer whose name has been struck off the register by 
order of the Solicitors Disciplinary Tribunal to have his name restored 
to the register?; 

(S) by a foreign lawyer whose registration has been suspended for an 
indefinite period by order of the Tribunal for the termination of that 
suspension, 

must be made to the Tribunal". 

Any person who alleges that a registered foreign lawyer has failed to comply 

with any rule of professional conduct? may make a complaint to the Tribunal? 

On the hearing of any application or complaint with respect to a foreign 

lawyer, the Tribunal has power to make such order as it thinks fit, and any such 
order may in particular include provision for any of the following matters!?: 

(a) the striking off the register of the name of the foreign lawyer to whom 
the application or complaint relates!!; 

(b) the suspension of that foreign lawyer's registration indefinitely or for a 
specified period’; 
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(c) the payment by him of a penalty"; 

(d) the termination of his unspecified period of suspension from 

registration!^; 

(е) the restoration to the register of the name of a foreign lawyer which has 

been struck off!5; 

(f) the payment by any party of costs or a contribution towards costs of 

such amount as the Tribunal may consider reasonable!$. 

An appeal from the Tribunal lies to the High Court". The High Court has 
power to make such order on an appeal as it thinks fit!5. Any decision of the 
High Court on an appeal in the case of an order on an application under heads 
(4) or (5) above, or the refusal of any such application, is Нпай?. 


1 As to the meaning of ‘foreign lawyer’ see PARA 461 note 2. 

2 Courts and Legal Services Act 1990 s 89(8), Sch 14 para 15(2)(a). As to the register see PARA 

461. 

Courts and Legal Services Act 1990 Sch 14 para 15(2)(b). As to the meaning of ‘registered 

foreign lawyer’ see PARA 628 note 2. 

Courts and Legal Services Act 1990 Sch 14 para 15(2)(c). 

Courts and Legal Services Act 1990 Sch 14 para 15(2)(d). 

Courts and Legal Services Act 1990 Sch 14 para 15(2)(e). 

Courts and Legal Services Act 1990 s 89(8), Sch 14 para 15(2). The Solicitors Act 1974 s 46 (see 

PARA 680) applies, with the necessary modifications, in relation to applications and complaints 

made by virtue of any provision of the Courts and Legal Services Act 1990 Sch 14 as it applies 

in relation to applications and complaints made by virtue of any provision of the Solicitors 

Act 1974: Courts and Legal Services Act 1990 Sch 14 para 15(1). For these purposes, however, 

the Tribunal may make rules providing for it to be assisted, in dealing with any such application 

or complaint, by a member of the legal profession in the jurisdiction by reference to which the 
foreign lawyer is or was qualified to be registered: Sch 14 para 16(1). No such rules may be 
made without the concurrence of the Legal Services Board: Sch 14 para 16(2) (amended by the 

Legal Services Act 2007 Sch 16 para 137). The Solicitors Act 1974 s 46(12) (rules to be made by 

statutory instrument etc) applies to rules so made: see the Courts and Legal Services Act 1990 

Sch 14 para 16(3). See the Solicitors (Disciplinary Proceedings) Rules 2007, SI 2007/3588, r 5; 

and PARA 682. As to the Legal Services Board see s 2; and PARA 203 et seq. 

8 Ie any rules made under the Solicitors Act 1974 s 31 (practice rules); 5 32 (accounts rules); s 34 
(accountant's report rules: see PARA 636 et seq); or s 37 (professional indemnity rules). As to the 
application of these rules to registered foreign lawyers see PARA 524 note 4. 

9 Courts and Legal Services Act 1990 Sch 14 para 15(3). Any person who alleges that a registered 
foreign lawyer has knowingly acted in contravention of any order under the Solicitors Act 1974 
s 43(2) (see PARA 700) or of any conditions subject to which a permission has been granted 
under such an order may make a complaint to the Tribunal: Court and Legal Services Act 1990 
Sch 14 para 15(3A) (added by the Legal Services Act 2007 Sch 16 para 136). 

10 Courts and Legal Services Act 1990 Sch 14 para 15(4). 

11 Courts and Legal Services Act 1990 Sch 14 para 15(4)(a). 

12 Courts and Legal Services Act 1990 Sch 14 para 15(4)(b). 

13 Courts and Legal Services Act 1990 Sch 14 para 15(4)(c). The penalty is forfeit to Her Majesty: 
Sch 14 para 15(4)(c). 

14 Courts and Legal Services Act 1990 Sch 14 para 15(4)( 

15 Courts and Legal Services Act 1990 Sch 14 para 15(4)( 

(4) ( 
(1) 


о 


Ме + 


д). 
16 Courts and Legal Services Act 1990 Sch 14 para 15 ; 
17 Courts and Legal Services Act 1990 Sch 14 para 17 
Legal Services Act 2007 Sch 16 para 138). 


18 Courts and Legal Services Act 1990 Sch 14 para 17(2) (as amended: see note 17). 
19 Courts and Legal Services Act 1990 Sch 14 рага 17(3) (as amended: see note 17). 


e) 
f) 
(Sch 14 para 17(1)-(3) amended by the 


526. Intervention by the Solicitors Regulation Authority. The powers 
exercisable on intervention by the Solicitors Regulation Authority (‘SRA’) in 
relation to a solicitor and his practice! are also exercisable in relation to a person 
who is or has been a registered foreign lawyer? and the practice or the 
multi-national partnership? of which he is or was a member where: 
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the SRA has reason to suspect dishonesty on the part of the registered 

foreign lawyer, or on the part of an employee of the multi-national 

partnership, in connection with the practice of that partnership or any 
trust of which the registered foreign lawyer is or was a сгизгее?; 

in the case of a registered foreign lawyer who has died, the SRA has 

reason to suspect dishonesty on the part of his personal representative in 

connection with the practice of the multi-national partnership or any 
trust of which the registered foreign lawyer was a trustee?; 

the SRA has reason to suspect dishonesty on the part of the registered 

foreign lawyer in connection with: 

(a) the business of any person of whom the registered foreign lawyer 
is or was an employee, or of any body of which the registered 
foreign lawyer is or was a manager; or 

(b) any business which is or was carried on by the registered foreign 
lawyer as a sole trader"; 

the SRA is satisfied that the registered foreign lawyer has failed to 

comply with accounts? or indemnity? rules!?; 

a bankruptcy order!! has been made against him or he has made a 

composition or arrangement with his creditors'?; * 

he has been committed to prison in any civil or criminal proceedings !?; 

the SRA is satisfied that he has abandoned his practice!^; 

he lacks capacity!’ and powers under the mental health legislation!$ 

have been exercised in respect of him!’; 

his name has been struck off the register!? or his registration has been 

suspended or cancelled!?; 

he has purported to act as a member of a multi-national partnership at a 

time when he was not registered??; 

the SRA is satisfied that he has failed to comply with any condition 

subject to which he is registered?!; | 

the SRA is satisfied that it is necessary to exercise the intervention 

powers (or any of them) in relation to the registered foreign lawyer to 

protect: 

(a) the interests of clients (or former or potential clients) of the 
registered foreign lawyer or the multi-national partnership?2; or 

(b) the interests of the beneficiaries of any trust of which the 
registered foreign lawyer is or was a trustee??; 

the SRA is satisfied that there has been undue delay on the part of a 
registered foreign lawyer in connection with any matter in which he, or 
the multi-national partnership of which he is or was a member, was 
instructed on behalf of a client or with any trust, the SRA by notice in 
writing invites him to give an explanation within a period specified in 
the notice?^ and he fails within that period to give an explanation which 
the SRA regards as satisfactory”. 


Where the powers of intervention are exercisable in relation to a registered 
foreign lawyer, they continue to be so exercisable at any time when his 
registration is suspended, after his name has been struck off the register or his 
registration has been cancelled, or after his death?5, 


1 


le the powers conferred by the Solicitors Act 1974 s 35, Sch 1 РЕП (paras 5-16) (see PARA 666 
et seq): see the Courts and Legal Services Act 1990 s 89(4), (8), Sch 14 para 5(1). Subject to 
Sch 14 para 5(3), (4) (see heads (1)-(9) in the text), the intervention powers are exercisable as 
they are exercisable in relation to a solicitor and his practice: see Sch 14 para 5(2). The Solicitors 
Act 1974 Sch 1 Pt II has effect in relation to the intervention powers so exercisable subject to 
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any express modifications made under the Courts and Legal Services Act 1990 s 89 (see PARA 

524) and any modification necessary in the light of the Courts and Legal Services Act 1990 

Sch 14 para 5: Sch 14 para 5(7). For these purposes, the Solicitors Act 1974 Sch 1 Pt II is to be 

read with Sch 1 para 4(2) (personal representatives: see PARA 667): Courts and Legal Services 

Act 1990 Sch 14 para 5(8). The Courts and Legal Services Act 1990 Sch 14 refers to the 

‘Society’ (ie the Law Society). However in practice the body responsible is the SRA (see PARA 

454). 

Аз to the meaning of 'registered foreign lawyer’ see PARA 461 note 2. 

As to the meaning of ‘multi-national partnership’ see PARA 524 note 3. 

Courts and Legal Services Act 1990 Sch 14 para 5(3)(a) (Sch 14 para 5(3)(а)-(с), (i) amended by 

the Legal Services Act 2007 Sch 16 para 131). 

5 Courts and Legal Services Act 1990 Sch 14 para 5(3)(b) (as amended: see note 4). 

6 Courts and Legal Services Act 1990 Sch 14 para 5(3)(ba)(i) (Sch 14 para 5(3)(ba), (ea), ()) added 
by the Legal Services Act 2007 Sch 16 para 131). 

7 Courts and Legal Services Act 1990 Sch 14 para 5(3)(ba)(ii) (as added: see note 6). 

8 Ie rules made under the Solicitors Act 1974 s 32. 

9 Те rules made under the Solicitors Act 1974 s 37(2)(c); see PARA 640. 

10 Courts and Legal Services Act 1990 Sch 14 para 5(3)(с) (as amended: see note 4). 

11 Ie as defined in the Courts and Legal Services Act 1990 Sch 14 para 10(3): see PARA 461. 

12 Courts and Legal Services Act 1990 Sch 14 para 5(3)(d). 

13 Courts and Legal Services Act 1990 Sch 14 para 5(3)(e). 

14 Courts and Legal Services Act 1990 Sch 14 para 5(3)(ea) (as added: see note 6). 

15 As to the meaning of ‘lacks capacity’ see the Mental Capacity Act 2005; and MENTAL HEALTH 
AND CAPACITY vol 75 (2013) PARA 601 et seq. 

16 Те under the Mental Capacity Act 2005 ss 15-20 or s 48: see MENTAL HEALTH AND CAPACITY 
vol 75 (2013) PARAS 723-738. 

17 Courts and Legal Services Act 1990 Sch 14 para 5(3)(f) (substituted by the Mental Capacity 
Act 2005 Sch 6 para 35). ери 

18 As to Ше register see PARA 473 et seq. 

19 Courts and Legal Services Act 1990 Sch 14 para 5(3)(g). 

20 Courts and Legal Services Act 1990 Sch 14 para 5(3)(h). 

21 Courts and Legal Services Act 1990 Sch 14 para 5(3)(1) (as amended: see note 4). The condition 
mentioned in head (9) in the text may be to the effect that: 

(1) he may only be a member of a partnership which is approved by the SRA (Sch 14 
para 5(3)(1)(1)); 

(2) he may only be a manager of a recognised body which is so approved (Sch 14 
para 5(3)(i)(ii) (as so amended)); or 

(3) he may only be such a member or such a manager (Sch 14 para 5(3)(i)(iii) (as so 
атепдед)). 

As to the meaning of ‘recognised body’ see PARA 496 note 3. 

22 Courts and Legal Services Act 1990 Sch 14 рага 5(3)(j)(i) (as added: see note 6). 

23 Courts and Legal Services Act 1990 Sch 14 para 5(3)(j)(ii) (as added: see note 6). 

24 The period must not be less than eight days: Courts and Legal Services Act 1990 Sch 14 
para 5(5)(b). 

25 Courts and Legal Services Act 1990 Sch 14 para 5(5)(a)-(c), (9) (as amended: see note 4). The 
SRA must give notice of the failure to the registered foreign lawyer and notice that the 
intervention powers are accordingly exercisable: Sch 14 para 5(5)(9). The notices need not be 
given at the same time: Sch 14 para 5(9). The powers conferred by the Solicitors Act 1974 Sch 1 
para 5 (see PARA 668) or Sch 1 para 10 (see PARA 669) are not, however, exercisable in such a 
case: Courts and Legal Services Act 1990 Sch 14 para 5(5). 

26 Courts and Legal Services Act 1990 Sch 14 para 5(6). 
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(vii) Alternative Business Structures 


527. Alternative business structures. The Legal Services Act 2007 enables a 
licensable body! to be licensed to carry on a reserved legal activity? by a licensing 
authority?. 

1 As to the meaning of ‘licensable bodies’ see PARA 1050. 


2 As to the meaning of ‘reserved legal activity’ see PARA 352. As to applications for a licence see 
PARA 1088 et seq. 
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3 See the Legal Services Act 2007 Pt 5; and РАКА 1049 et seq. As to the meaning of ‘licensing 
authority' see PARA 1051. 


(4) LEGAL RIGHTS AND DUTIES 
(i) Legal Rights 
A. RIGHT TO PRACTISE 


528. Enforcement of rights. The right to practise in inferior courts, including 
the county courts, may be enforced by a mandatory order!. Such an order must 
be sought on an application to the High Court for a judicial review?. 


1 Rv London Corpn (1847) 13 QB 1 (subsequent proceedings revsd sub nom London Corpn v R 
(1848) 13 QB 30, Ex Ch); Senior Courts Act 1981 s 29(4) (amended by SI 2004/1033; and the 
Crime and Courts Act 2013 Sch 9 para 52). As to mandatory orders generally see JUDICIAL 
REVIEW vol 61 (2010) PARA 703 et seq. 

2 Senior Courts Act 1981 s 31(1)(a) (substituted by SI 2004/1033); and see CIVIL PROCEDURE 
vol 12 (2009) PARA 1530. 


529. Restrictions on the right to practise. It is not lawful for any solicitor 
who is one of the justices of the peace assigned to any local justice area, or for 
any partner of his!, to act in connection with any proceedings before any justice 
of the peace acting in that area as solicitor or agent for a solicitor of any person 
concerned in those proceedings?. This does not apply where a solicitor is a 
Deputy District Judge (Magistrates’ Courts)?. However where a solicitor is acting 
as a Deputy District Judge (Magistrates’ Courts) in any local justice area it is not 
lawful for him, or for any partner of his, to act in connection with proceedings 
before any justice of the peace acting in that area as solicitor or agent for the 
solicitor of any person concerned in those proceedings*. 

A person holding as a full-time appointment any of certain judicial offices 
may not practise as a solicitor or be indirectly concerned in any such practice). 


1 For these purposes, references to any partner of a solicitor are to be construed, in relation to a 

solicitor who is a manager of a recognised body, as references to any other solicitor who is a 

manager of that body: Administration of Justice Act 1985 Sch 2 para 7 (amended by the Legal 

Services Act 2007 Sch 16 para 95). 

Solicitors Act 1974 s 38(1) (amended by the Courts Act 2003 Sch 8 para 176(1), (2)). 

Solicitors Act 1974 s 38(3A) (added by the Access to Justice Act 1999 Sch 11 para 23). 

Solicitors Act 1974 s 38(3A) (as added (see note 3); and amended by the Courts Act 2003 Sch 8 
ara 176). 

5 See the Courts and Legal Services Act 1990 s 75; and PARA 422. 
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B. RIGHTS OF AUDIENCE 


530. Right of audience. A right of audience is a reserved legal activity for the 
purposes of the Legal Services Act 2007! and a person may be authorised to 
carry on such an activity by the Solicitors Regulation Authority (‘SRA’)?. 
However, during the transitional period? every qualified solicitor, every legal 
partnership? and every recognised body? is deemed to be authorised by the SRA‘ 
to carry on the exercise of a right of audience before every court in relation to all 
proceedings". 

1 As to reserved legal activities see PARA 352. 


2 As to authorised persons see PARA 356 et seq. The Legal Services Act 2007 refers to the Law 
Society. However the body responsible for the regulation of solicitors is the SRA: see PARA 454, 
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As to the meaning of ‘transitional period’ see PARA 357 note 8. See further PARA 344. 

‘Legal partnership’ means a partnership in which a qualified solicitor, a registered European 
lawyer or a body recognised under the Administration of Justice Act 1985 s 9 is permitted to 
practise by virtue of rules made under s 9 or the Solicitors Act 1974 s 31 (see PARA 626): Legal 
Services Act 2007 Sch 5 para 7(4). ‘Registered European lawyer’ means a registered European 
lawyer within the meaning of the European Communities (Lawyer's Practice) Regulations 2000, 
SI 2000/1119 (see PARA 382 et seq) who is registered with the SRA: Legal Services Act 2007 
Sch 5 para 7(4). 

le every body recognised under the Administration of Justice Act 1985 s 9 (see PARA 496 et seq). 
See note 6. 

Legal Services Act 2007 Sch 5 para 7(1), (2)(a). This is subject to the regulatory arrangements of 
the SRA: Sch 5 para 7(3). During the transitional period every registered European lawyer is 
also deemed to be authorised to carry on such an activity: see Sch 5 para 8. Solicitors and 
registered European lawyers also continue to have the rights conferred on them under the 
Patents Act 1977 s 102A (see PATENTS AND REGISTERED DESIGNS vol 79 (2008) PARA 640) 
during the transitional period: see the Legal Services Act 2007 Sch 5 para 9. 


531. Right to be represented. There is а statutory right to be represented by a 
solicitor in various disciplinary proceedings, including those before: 


(1) the Disciplinary Committee of the Royal College of Veterinary 
Surgeons!; 

(2) а fitness to practise committee of the General Pharmaceutical Council?; 

(3) a fitness to practise committee of the General Dental Council?; 

(4) a fitness to practise committee of the General Optical Council*; 

(5) a fitness to practise committee of the General Medical Council’; 

(6) the Conduct and Competence Committee of the Nursing and Midwifery 
Council$; 

(7) the Health Committee and the Professional Conduct Committee of the 
General Osteopathic Council"; 

(8) the Investigating Committee, the Professional Conduct Committee and 
the Health Committee of the General Chiropractic Council; 

(9) the Disciplinary Committee of the Farriers Registration Council?; 

(10) the Professional Conduct Committee of the Architects Registration 
Воага!; 

(11) certain tribunals hearing charges of disciplinary offences alleged to have 
been committed by police officers, and appeals to police appeals 
tribunals!!, 

Under the European Convention on Human Rights, everyone, in the 


determination of his civil rights and obligations or of any criminal charge against 
him, is entitled to a fair and public hearing within a reasonable time by an 
independent and impartial tribunal established by law, and this may include 
being legally represented?2. 


1 


See the Veterinary Surgeons Act 1966 Sch 2 para 5(1)(c); the Veterinary Surgeons and Veterinary 
Practitioners (Disciplinary Committee) (Procedure and Evidence) Rules Order of Council 2004, 
SI 2004/1680, art 24.3; and ANIMALS vol 2 (2008) PARA 957. 

See the Pharmacy Order 2010, SI 2010/231, art 61; and MEDICAL PROFESSIONS vol 74 (2011) 
PARA 790. 

See the Dentists Act 1984 Sch 3 para 2(2)(c); the General Dental Council (Fitness to Practise) 
Rules Order of Council 2006, SI 2006/1663, Schedule r 52(1); and MEDICAL PROFESSIONS vol 74 
(2011) PARA 514. 

See the Opticians Act 1989 s 23C; the General Optical Council (Fitness to Practise) Rules Order 
of Council 2013, SI 2013/2537, Schedule r 21; and MEDICAL PROFESSIONS. 

See the Medical Act 1983 Sch 4 para 1(2)(d); the General Medical Council (Fitness to Practise) 
Rules Order of Council 2004, SI 2004/2608, Schedule r 33; and MEDICAL PROFESSIONS vol 74 
(2011) PARA 290. 
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6 See the Nursing and Midwifery Council (Fitness to Practise) Rules Order of Council 2004, 
SI 2004/1761, г 20(2); and MEDICAL PROFESSIONS vol 74 (2011) PARA 775. 


7 бее the General Osteopathic Council (Health Committee) (Procedure) Rules Order of Council 
2000, SI 2000/242, Schedule r 40; the General Osteopathic Council (Professional Conduct 
Committee) (Procedure) Rules Order of Council 2000, SI 200/241, Schedule r 60; and MEDICAL 
PROFESSIONS vol 74 (2011) PARAS 568, 582. 


8 See the General Chiropractic Council (Investigating Committee) Rules Order of Council 2000, 
SI 2000/2916, Schedule rr 5(1)(c), 7(4); the General Chiropractic Council (Professional Conduct 
Committee) Rules Order of Council 2000, SI 2000/3290, Schedule r 11; the General 
Chiropractic Council (Health Committee) Rules Order of Council 2000, SI 2000/3291, Schedule 
r 11; and MEDICAL PROFESSIONS vol 74 (2011) PARAS 629, 645, 655, 665. 


9 See the Farriers Registration Council Disciplinary Committee (Procedure) Rules Approval 
Instrument 1976, SI 1976/700, Schedule r 16; and ANIMALS vol 2 (2008) PARA 863. 
10 See the Architects Act 1997 s 14(5); and BUILDING CONTRACTS vol 6 (2011) PARA 444. 


11 See the Police Act 1996 s 84(2); the Police (Conduct) Regulations 2012, SI 2012/2632, reg 7; 
and POLICE AND INVESTIGATORY POWERS vol 84 (2013) PARA 209. 


12 See the Convention for the Protection of Human Rights and Fundamental Freedoms (Rome, 
4 November 1950; TS 71 (1953); Ста 8969) (‘the European Convention on Human Rights’) 
art 6.1; and RIGHTS AND FREEDOMS vol 88A (2013) PARA 243. As to the right to legal 
representation see RIGHTS AND FREEDOMS vol 88A (2013) PARA 288. 


532. Right of audience in higher courts. Solicitors and registered European 
lawyers (RELs)! are granted rights of audience in all courts when they are 
admitted or registered. However, they cannot exercise those rights in the higher 
courts until they have complied with additional assessment requirements. A 
solicitor or REL has full rights of audience in tribunals, Coroners Courts, 
Magistrates Courts, the County Court and European Courts. An application for 
civil higher rights of audience permits appearances in civil proceedings in the 
Crown Court, High Court, Court of Appeal and Supreme Court’. Solicitors and 
RELs undertaking criminal advocacy must also comply with the SRA Quality 
Assurance Scheme for Advocates Regulations?. . 


1 As го the meaning of ‘registered European lawyer’ see PARA 383 note 2. 


2 See the SRA Higher Rights of Audience Regulations 2011, which form part of the SRA 
Handbook: see PARA 456. The provisions of the SRA Handbook are non-statutory and are 
therefore not set out in detail in this work. For further information see the Solicitors Regulation 
Authority website. 

3  Asto the Quality Assurance Scheme for Advocates see PARA 355. 


C. RIGHT TO CONDUCT LITIGATION 


533. Right to conduct litigation. A right to conduct litigation! is a reserved 
legal activity for the purposes of the Legal Services Act 2007? and a person may 
be authorised to carry on such activities by the Solicitors Regulation Authority 
('SRA'?. However, during the transitional period? every qualified solicitor, every 
legal partnership? and every recognised body$ is deemed to be authorised by the 
SRA’ to carry on the exercise of a right to conduct litigation before every court 
in relation to all proceedings?. 


As to the meaning of ‘right to conduct litigation’ see PARA 344 note 3. 

As to reserved legal activities see PARA 352, 

As to authorised persons see PARA 356 et seq. The Legal Services Act 2007 refers to the Law 
Society. However the body responsible for the regulation of solicitors is the SRA: see РАКА 454. 
As to the meaning of ‘transitional period’ see PARA 357 note 9. See further PARA 344. 

As to the meaning of ‘legal partnership’ see PARA 530 note 4. 

Ie every body recognised under the Administration of Justice Act 1985 s 9 (see PARA 496 et seq). 


See note 8. 
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8 Legal Services Act 2007 Sch 5 para 7(1), (2)(b). This is subject to the regulatory arrangements of 
the SRA: Sch 5 para 7(3). During the transitional period every registered European lawyer is 
also deemed to be authorised to carry on such an activity: see Sch 5 para 8. 


D. RIGHT TO CARRY OUT RESERVED INSTRUMENT ACTIVITIES, PROBATE ACTIVITIES AND THE 
ADMINISTRATION OF OATHS 


534. Administration of oaths. The administration of oaths is a reserved legal 
activity for the purposes of the Legal Services Act 2007! and a person may be 
authorised to carry on such activities by the Solicitors Regulation Authority 
(‘SRA’)*. However, during a transitional period? every qualified solicitor, every 
legal partnership? and every recognised body? is deemed to be authorised by the 
SRA to carry on the administration of oaths’, 


1 Asto reserved legal activities see PARA 352. 

2 As to authorised persons see PARA 356 et seq. The Legal Services Act 2007 refers to the Law 
Society. However the body responsible for the regulation of solicitors is the SRA: see PARA 454. 

3 As to the meaning of ‘transitional period’ see PARA 357 note 8. See further PARA 344. 

4 As to the meaning of ‘legal partnership’ see PARA 530 note 4. 

5 Ie every body recognised under the Administration of Justice Act 1985 s 9 (see PARA 496 et seq). 

6 See note 7. 

7 


Legal Services Act 2007 Sch 5 para 7(1), (2)(e). This is subject to the regulatory arrangements of 
the SRA: Sch 5 para 7(3). During the transitional period every registered European lawyer is 
also deemed to be authorised to carry on such an activity: see Sch 5 para 8. 


535. Probate and reserved instrument activities. Probate activities! and 
reserved instrument activities? are reserved legal activities for the purposes of the 
Legal Services Act 2007? and a person may be authorised to carry on such 
activities by the Solicitors Regulation Authority (КА). However, during the 
transitional period? every qualified solicitor, every legal partnership® and every 
recognised body” is deemed to be authorised by the SRA® to carry on such 
activities?. 


1 As to the meaning of ‘probate activities’ see РАКА 352 note 5. 

2 As to the meaning of ‘reserved instrument activities’ see PARA 352 note 4. 

3 As to reserved legal activities see PARA 352. 

4 As to authorised persons see PARA 356 et seq. The Legal Services Act 2007 refers to the Law 
Society. However the body responsible for the regulation of solicitors is the Solicitors Regulation 
Authority: see PARA 454. 

5 Аз to the meaning of ‘transitional period’ see РАКА 357 note 8. 

6 As to the meaning of ‘legal partnership’ see РАКА 530 note 4. 

7 Ie every body recognised under the Administration of Justice Act 1985 s 9 (see PARA 496 et seq). 

8 See note 9. 

9 Legal Services Act 2007 Sch 5 para 7(1), (2)(с), (d). This is subject to the regulatory 


arrangements of the SRA: Sch 5 para 7(3). During the transitional period every registered 
European lawyer is also deemed to be authorised to carry on such an activity: see Sch 5 para 8. 


(ii) Duties, Privileges and Immunities 


536. Freedom from arrest. А solicitor, but not a solicitor's clerk!, while 
engaged in his professional duties in going to or coming from the place of trial 
on behalf of a client is privileged from arrest on civil process but not on criminal 
process or pursuant to a punitive? committal’. This privilege is the privilege of 
the court, not the privilege of the litigant, and the court, if it thinks proper, may 
have a litigant appearing before it arrested on a committal order’. 


1 Phillips v Pound (1852) 7 Exch 881. 
2 Аз to the meaning of ‘punitive’ see Seldon v Wilde [1911] 1 KB 701 at 707, CA. 
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3 See Re Douglas (1842) 3 QB 825; Re Freston (1883) 11 QBD 545, CA. See further CONTEMPT 
OF COURT vol 22 (2012) PARA 112. 

4 бее Re Hunt [1959] 2 ОВ 69 at 73, 76-77, [1959] 2 АП ER 252 at 254, 256-257, CA, where 
the person claiming privilege was a litigant in person. 


537. Protection from defamation actions. A solicitor acting as an advocate is 
not liable to an action for libel or slander in respect of words written or spoken 
by him in the course of a judicial hearing, however improper or even malicious 
his behaviour may have been, such words being absolutely privileged on grounds 
of public policy!. The protection is not only from actions for defamation but 
from any action brought against a solicitor because of what was said or done at 
the hearing unless the action against the solicitor is brought in respect of an 
abuse of the process of the court?. The absolute privilege from defamation 
actions covers everything that is done from the inception of the proceedings 
onwards and extends to all pleadings and other documents brought into 
existence for the purpose of proceedings and starting with the writ or other 
document which institutes the proceedings. 

Communications between solicitor and client with reference to matters upon 
which the client is seeking professional advice are absolutely privileged provided 
the conversation is fairly referable to the relationship of Solicitor and client‘. 
Where a communication is made by a solicitor in the course of his professional 
duties on his client's behalf, which, if made by the client, would have been 
protected by qualified privilege, a solicitor is entitled to a like ргогеспоп>. 


1 Munster v Lamb (1883) 11 ОВО 588 at 599, CA: see DEFAMATION vol 32 (2012) PARAS 
597-599. See also Hargreaves v Bretherton [1959] 1 QB 45, [1958] 3 All ER 122; Marrinan v 
Vibart [1963] 1 ОВ 528, [1962] 3 All ER 380, CA; and cf Rondel v Worsley [1969] 1 AC 191, 
[1967] 3 АП ER 993, HL. 

2 Roy v Prior [1971] AC 470, [1970] 2 All ER 729, HL, where an action against a solicitor for 
maliciously procuring an arrest by evidence given ex parte was allowed to proceed. 

3 Lincoln v Daniels [1962] 1 ОВ 237 at 257-258, [1961] 3 АП ЕК 740 at 749, CA. 

4  Morev Weaver [1928] 2 KB 520, CA, where it was held that a communication between solicitor 
and client was absolutely privileged. However, this view did not find ready acceptance in Minter 
v Priest [1930] AC 558, HL. See further DEFAMATION vol 32 (2012) PARA 599. A letter written 
by a solicitor acting for a defendant, but without his client’s authority and in breach of his duty 
to his client, to the plaintiff’s solicitor admitting the defendant’s negligence has been held to have 
been written on a privileged occasion but in the circumstances to be defamatory: Groom v 
Crocker [1939] 1 KB 194, [1938] 2 All ER 394, CA. 

5 Baker v Carrick [1894] 1 QB 838, CA. See also Regan v Taylor [2000] EMLR 549, CA 
(statements made by a solicitor to the press attacking a person who had attacked his client are 
covered by qualified privilege notwithstanding that they had not been expressly authorised by 
the client). 


538. Duty of confidentiality. A solicitor must keep the affairs of clients and 
former clients confidential except where disclosure is required or permitted by 
law or by the client (or former client)'. If a solicitor, or his firm, holds 
confidential information in relation to a client, or former client, he must not risk 
breaching confidentiality by acting, or continuing to act, for another client where 
that client has an interest adverse to the first-mentioned client or former client?. 
However under particular circumstances a solicitor may act, or continue to act, 
in the circumstances otherwise so prohibited either with the informed consent of 
both clients? or with appropriate safeguards in расе“. 

А solicitor cannot be compelled to disclose communications, whether oral or 
written, passing directly or indirectly between him and his client, or between him 
and a person who is communicating with him professionally with a view to 
becoming his client, for the purpose of giving or receiving legal professional 
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advice if they are legitimate communications in the sense that they are not made 
in furtherance of fraud or crime. This privilege extends to information which a 
solicitor receives in a professional capacity from a third party and which is then 
conveyed to the client’. It is not necessary that legal proceedings should be 
contemplated®, but it is necessary that the solicitor should be consulted 
professionally and not merely as a friend having legal knowledge". A 
communication made by a client to his solicitor for the purpose of being repeated 
to the other side is not privileged if the solicitor's authority to compromise a case 
is in question*. The effect of the privilege is that neither the client, nor the 
solicitor without his consent, can be compelled to disclose the communications 
in the course of legal proceedings?. The privilege is the client's, not the solicitor's, 
and accordingly the client may restrain the solicitor from making disclosure!? or 
may waive the privilege!!. Until the client has waived the privilege it is the 
solicitor's duty, if he is requested to make disclosure, to claim the privilege!?. 
European Union law recognises the confidentiality of certain communications 
between lawyer and client; this protection is a corollary of the principles of the 
Treaty on the Functioning of the European Community (‘TFEU’)!3 concerning 
freedom of establishment and freedom to provide services, and applies without 
distinction to any lawyer entitled to practise his profession in one of the member 
states'^. The protection of written communications is subject to two conditions: 
(1) that they are made for the purposes and in the interests of the client’s 
rights of defence; and 


(2) that they emanate from independent lawyers, that is to say, lawyers who 
аге not bound to the client by a relationship of етріоутепг!5. 
This is in contrast to the position in English law where no distinction is made, 
as regards confidentiality of communications generally, between the independent 
legal adviser and the salaried legal adviser acting as such!$. 


1 See the SRA Code of Conduct 2011 Ch 4. The duty prevents a solicitor from disclosing 

confidential information to an insurer who wishes to use it to determine whether it is obliged to 

indemnify a client: Quinn Direct Insurance Ltd v Law Society of England and Wales {2010] 

EWCA Civ 805, [2011] 1 WLR 308, [2010] All ER (D) 134 (Jul). The SRA Code of Conduct 

forms part of the SRA Handbook: see PARA 456. The provisions of the SRA Handbook are 

non-statutory and are therefore not set out in detail in this work. For further information see the 

Solicitors Regulation Authority website. 

See the SRA Code of Conduct 2011 Ch 4. 

See the SRA Code of Conduct 2011 Ch 4. 

4 See the SRA Code of Conduct 2011 Ch 4. See also Winters v Mishcon de Reya [2008] EWHC 
2419 (Ch), [2008] NLJR 1494, [2008] АП ER (D) 123 (Oct). 

5 Lawrence v Campbell (1859) 4 Drew 485; О’ Rourke v Darbishire [1920] AC 581, HL 

(followed in Butler v Board of Trade [1971] Ch 680, [1970] 3 АП ЕК 593); Minter v Priest 

[1930] AC 558 at 580-581, HL; Re Sarab C Getty Trust [1985] ОВ 956, [1985] 2 АП ER 809; 

Balabel v Air India [1988] Ch 317, [1988] 2 АП ER 246, CA (document need not specifically 

contain advice). Privilege may also be set aside by the court on the application of a solicitor who 

suspects fraud or crime by his client: Finers (a firm) v Miro [1991] 1 All ER 182, [1991] 1 WLR 

35, CA. If a solicitor or clerk from whom legal advice is sought is a police informer this severely 

curtails the right to legal professional privilege: R v Robinson [2002] EWCA Crim 2489, [2003] 

Crim LR 284. However it is not a breach of legal professional privilege for a person's solicitor to 

give evidence as to the identity of that person at his trial; nor is a file note covered by privilege 

as it is a not a communication between solicitor and client: R (on tbe application of Howe) v 

South Durham Magistrates’ Court [2004] EWHC 362 (Admin), [2005] ВТК 55, DC. 

Minet v Morgan (1873) 8 Ch App 361. 

See Greenougb v Gaskell (1833) 1 My & K 98 at 104. 

Conlon v Conlons Ltd [1952] 2 All ER 462, [1952] 2 TLR 343, CA. 

This privilege is part of the law of evidence and is more fully discussed in CIVIL PROCEDURE 

vol 11 (2009) PARAS 558 et seq, 972. 
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10 Beer v Ward (1821) Jac 77; Davies v Clough (1837) 8 Sim 262; Carter v Palmer (1841) 8 СІ & 
Fin 657 at 707, HL; Mellor v Thompson (1885) 31 ChD 55, CA. See CIVIL PROCEDURE vol 11 
(2009) PARA 356; and cf PARA 615. The client can insist that the solicitor keep matters 
confidential, even where the client could himself be compelled to disclose them: Сопосо 
(UK) Ltd v Commercial Law Practice 1997 SLT 372, Outer House. 

11 Bate v Kinsey (1834) 1 Cr M & К 38; Minter v Priest [1930] АС 558 at 579, HL, per 
Lord Atkin. There is no licence implied into a solicitor's retainer, for him to communicate a 
client's confidential information or the conclusions it leads him to, to a solicitor under a 
different retainer to the client: Marsh v Sofaer (2003) Times, 10 December, [2003] АП ER (D) 93 
(Dec). 

12 See Beer v Ward (1821) Jac 77. 

13 The Treaty Establishing the European Community (Rome, 25 March 1957; TS 1 (1973); 
Cmnd 5179) (*EC Treaty") has been further amended, renumbered and renamed as the Treaty on 
the Functioning of the European Union (“TFEU’): see CONSTITUTIONAL AND ADMINISTRATIVE 
LAW vol 20 (2014) PARA 26; EUROPEAN UNION vol 47A (2014) PARA 5. 

14 Case 155/79 АМ © S Europe Ltd v EC Commission [1982] ECR 1575, [1982] 2 CMLR 264, 
ECJ. 

15 Case 155/79 AM & S Europe Ltd v EC Commission [1982] ECR 1575, [1982] 2 CMLR 264, 
ЕС], where it was decided that on an investigation into a company's trading practices by the EC 
Commission the principle of confidentiality between lawyer and client covered all written 
communications exchanged after the initiation of the administrative procedure and extended to 
earlier written communications related to the subject matter of that procedure; however, because 
the EC Commission has a prima facie right by virtue of European Parliament and Council 
Regulation (EC) 17/62 (ОЈ 13, 21.2.62, p 24) (First Regulation implementihg arts 85 and 86 of 
the EC Treaty), art 14 to see written communications between lawyer and client it is still the 
Commission that decides whether such documents are protected but it does so on the basis of a 
description of the document and not on an examination of the whole of it. An in-house lawyer 
does not enjoy the same level of independence from his employer as a lawyer working in an 
external law firm does in relation to his client: Case C-550/07P Akzo Nobel Chemicals Ltd v EC 
Commission [2011] 2 AC 338, [2011] АП ER (EC) 1107, ЕС]. 

16 Alfred Crompton Amusement Machines Ltd v Customs and Excise Comrs (No 2) [1972] 2 QB 
102, [1972] 2 All ER 353, CA; affd on other grounds [1974] AC 405, [1973] 2 All ER 169, HL. 


539. Exceptions to the duty of confidentiality. A solicitor is required to make 
specific arrangements for the detection of transactions which might involve 
money laundering!. This involves implementing management systems that will 
enable the detection of money laundering and terrorist funding activities by 
imposing a duty of customer due diligence*. There are penalties for the solicitor 
if the systems are not in place within firms?. In addition a solicitor has a legal 
obligation to notify the police if he has reason to suspect his client of being 
involved in money laundering and in those circumstances he has no right to rely 
on professional privilege as to the communications between himself and his 
client if they are made with a view to furthering any criminal ригрозе“. 


1 бее the Money Laundering Regulations 2007, SI 2007/2157, reg 3(1)(d); and FINANCIAL 
SERVICES AND INSTITUTIONS vol 48 (2008) PARA 539 et seq. 

2 See the Money Laundering Regulations 2007, SI 2007/2157, regs 5-18; and FINANCIAL SERVICES 
AND INSTITUTIONS vol 48 (2008) PARAS 542-550. 

3 See the Money Laundering Regulations 2007, SI 2007/2157, reg 45; and FINANCIAL SERVICES 
AND INSTITUTIONS vol 48 (2008) PARA 565. 

4 See Ше Terrorism Act 2000 ss 19, 39, the Proceeds of Crime Act 2002 s 330; and CRIMINAL LAW 
vol 25 (2010) PARAS 383, 397; CRIMINAL LAW vol 26 (2010) PARA 750. 


(11) Eligibility for Offices and Appointments 


540. Eligibility in general. Judicial and certain other appointments are 
reserved for persons with certain qualifications!. A person has: 
(1) a ‘Senior Courts qualification’ if he has a right of audience? in relation 
to all proceedings in the Senior Courts?; 
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(2) а ‘High Court qualification’ if he has a right of audience in relation to 
all proceedings in the High Court’; 

(3) a ‘general qualification’ if he has a right of audience in relation to any 
class of proceedings in any part of the Senior Courts, or all proceedings 
in county courts or magistrates’ courts?; 

(4) а ‘Crown Court qualification’ if he has a right of audience in relation to 
all proceedings in the Crown Court$; 

(5) а ‘county court qualification’ if he has a right of audience in relation to 
all proceedings in the County Court"; 

(6) а ‘magistrates’ court qualification’ if he has a right of audience in 
relation to all proceedings in magistrates’ courts?. 

Any reference in any enactment, measure or statutory instrument to a person 


having such a qualification of a particular number of years’ length? is to be 
construed as a reference to a person who has that qualification for the time 
being!?, and has had it for a period, which need not be continuous, of at least 
that number of уеаг5!, 


1 


ON хл + 


10 
11 


See eg the Senior Courts Act 1981 s 10(3)(b), (c); and COURTS AND TRIBUNALS vol 24 (2010) 
PARA 843. As to appointments confined to solicitors see PARA 541; and as to those which 
solicitors or other qualified persons may hold see PARA 542. See also the Tribunals, Courts and 
Enforcement Act 2007 s 50; and COURTS AND TRIBUNALS vol 24 (2010) PARA 645. 

For these purposes, references to a right of audience are references to a right of audience 
exercisable by virtue of an authorisation given by a relevant approved regulator: Courts and 
Legal Services Act 1990 s 71(4) (amended by the Legal Services Act 2007 Sch 21 para 94). As to 
the meaning of ‘right of audience’ generally see PARA 352 note 2. As to the meaning of ‘relevant 
approved regulator' see the Legal Services Act 2007 s 20(3); and PARA 227 (definition applied by 
the Courts and Legal Services Act 1990 s 71(6A) (added by the Legal Services Act 2007 Sch 21 
para 94). 

Courts and Legal Services Act 1990 s 71(3)(a) (s 71(3)(a), (c) amended by the Constitutional 
Reform Act 2005 Sch 11 para 4). 

Courts and Legal Services Act 1990 s 71(3)(b 
Courts and Legal Services Act 1990 s 71(3)(c 
Courts and Legal Services Act 1990 s 71(3)(d 
Courts and Legal Services Act 1990 s 71(3)(e) (amended by the Crime and Courts Act 2013 
Sch 9 para 35). 

Courts and Legal Services Act 1990 s 71(3)(f). 


The Courts and Legal Services Act 1990 Sch 10 makes consequential amendments to a large 
number of such enactments, measures and statutory instruments: see s 71(2). For examples see 
PARA 542. 

Courts and Legal Services Act 1990 s 71(5)(а). 

Courts and Legal Services Act 1990 s 71(5)(b). Any period during which a person had a right of 
audience but was as a result of disciplinary proceedings prevented by the relevant approved 
regulator from exercising it does not count towards the period mentioned in s 71(5)(b): s 71(6) 
(substituted by the Access to Justice Act 1999 Sch 6 para 9; and amended by the Legal Services 
Act 2007 Sch 21 para 94). 


үр 
) (as amended: see note 3). 
А 


541. Appointments confined to solicitors. Certain appointments which were 
formerly open only to solicitors may now be held by barristers or other persons 
with suitable qualifications!. The president, chairman or solicitor member of the 
Solicitors Disciplinary Tribuna? must, however, be a solicitor of not less than ten 
years’ standing?. 


1 
2 


3 


See PARAS 540, 542. 

As to the Tribunal see PARA 680. 

See the Solicitors Act 1974 s 46(3)(a), (9)(a), (10)(a), (b); the Solicitors (Disciplinary 
Proceedings) Rules 2007, SI 2007/3588, rr 3, 4; and PARA 680. 
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542. Appointments open to solicitors. Certain offices may be held by duly 
qualified solicitors, although barristers! or other fit and proper persons are in 
many cases also eligible for appointment. These offices include those of: 


Official Solicitor to the Senior Courts?; 

admiralty registrar?; 

circuit judge’; 

commissioner for oaths5; 

coroner$; 

Director of Public Prosecutions’; 

district judge?; 

district probate registrar?; 

legal assessor to the investigation committee, the interim order panel 

and the fitness to practise panel of the General Medical Council!®, to the 

General Pharmaceutical Society!!, to the investigating committee, the 

professional conduct committee, the health committee or the Registrar 

of the General Chiropractic Council'?, to the investigating committee, 

the profession conduct committee, the health committee or the Registrar 

of the General Osteopathic Council?, to the fitness to practise 

committee and the registration appeals commiitee of the General 

Optical Council'*, the disciplinary committee to the Royal College of 

Veterinary Surgeons!? and to the Nursing and Midwifery Council or the 

screeners, the practice committees or the Registrar of that Council! ; 

(10) master of the Queen's Bench!” or Chancery Division!?; 

(11) mental health review tribunal for Wales legal member or сһаігтап!°; 

(12) District Judge (Magistrates’ Courts)? and Deputy District Judge 

(Magistrates! Courts)?!; 

(13) Queen's coroner and attorney and master of the Crown Office and 
registrar of criminal арреа!522; 

) гесог4ег?3; 

) registrar in bankruptcy of the High Court?^; 

) 

) 


~ 


Хо сод оул Оз = 


district judge of the principal registry of the Family Division?5; 

taxing master of the Senior Courts?$; 

(18) transport tribunal president?” and chairman?®. 

Heads (1) to (18) above are by way of example only, and do not purport to 


constitute an exhaustive list. 


- 


9 


See PARA 805. 

See the Senior Courts Act 1981 Sch 2 Pt 1; the Tribunals Courts and Enforcement Act 2007 
$ 50; and COURTS AND TRIBUNALS vol 24 (2010) PARA 755. 

See the Senior Courts Act 1981 Sch 2 Pt 2; the Tribunals, Courts and Enforcement Act 2007 
S 50; and COURTS AND TRIBUNALS vol 24 (2010) PARA 748. 

See the Courts Act 1971 s 16(3); the Tribunals Courts and Enforcement Act 2007 s 50; and 
COURTS AND TRIBUNALS vol 24 (2010) PARA 850. 

See PARA 417. 

See the Coroners and Justice Act 2009 Sch 3 Pt 2; the Tribunals, Courts and Enforcement 
Act 2007 s 50; and CORONERS vol 24 (2010) PARA 32. 

See the Prosecution of Offences Act 1985 s 2(2); and CRIMINAL PROCEDURE vol 27 (2010) PARA 
2o 

See the County Courts Act 1984 s 9; the Tribunals, Courts and Enforcement Act 2007 s 50; and 
COURTS AND TRIBUNALS vol 24 (2010) PARA 858. 

See the Senior Courts Act 1981 Sch 2 Pt 3; the Tribunals, Courts and Enforcement Act 2007 
s 50; and COURTS AND TRIBUNALS vol 24 (2010) PARA 747. 


10 See the Medical Act 1983 Sch 4 para 7(1); and MEDICAL PROFESSIONS vol 74 (2011) PARA 275. 
11 See the Pharmacy Order 2010, SI 2010/231, art 63; and MEDICAL PROFESSIONS. 
12 See the Chiropractors Act 1994 s 27; and MEDICAL PROFESSIONS vol 74 (2011) PARA 672. 
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13 
14 
15 
16 
17 
18 
19 

20 
21 
22 
23 
24 
25 
26 
Q7 


28 
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See the Osteopaths Act 1993 s 27; and MEDICAL PROFESSIONS vol 74 (2011) PARA 591. 

See the Opticians Act 1989 s 23D; and MEDICAL PROFESSIONS vol 74 (2011) PARA 329. 

See the Veterinary Surgeons Act 1966 Sch 2 para 6(1); and ANIMALS vol 2 (2008) PARA 1161. 
See the Nursing and Midwifery Order 2001, SI 2002/253, art 34; and MEDICAL PROFESSIONS 
vol 74 (2011) PARA 753. 

See the Senior Courts Act 1981 Sch 2 Pt 2; the Tribunals, Courts and Enforcement Act 2007 
s 50; and COURTS AND TRIBUNALS vol 24 (2010) PARA 742. 

See the Senior Courts Act 1981 Sch 2 Pt 2; the Tribunals, Courts and Enforcement Act 2007 
s 50; and COURTS AND TRIBUNALS vol 24 (2010) PARA 742. 

See the Mental Health Act 1983 Sch 2 paras 1(a), 3; and MENTAL HEALTH AND CAPACITY vol 75 
(2013) PARA 957. 

See the Courts Act 2003 s 22; the Tribunals, Courts and Enforcement Act 2007 s 50; and 
COURTS AND TRIBUNALS vol 24 (2010) PARA 645. 

See the Courts Act 2003 s 24; the Tribunals, Courts and Enforcement Act 2007 s 50; and 
COURTS AND TRIBUNALS vol 24 (2010) PARA 645. 

See the Senior Courts Act 1981 Sch 2 Pt 2; the Tribunals, Courts and Enforcement Act 2007 
s 50; and COURTS AND TRIBUNALS vol 24 (2010) PARA 742. 

See the Courts Act 1971 s 21(2); the Tribunals, Courts and Enforcement Act 2007 s 50; and 
COURTS AND TRIBUNALS vol 24 (2010) PARA 854. 

See the Senior Courts Act 1981 Sch 2 Pt 2; the Tribunals, Courts and Enforcement Act 2007 
$ 50; and COURTS AND TRIBUNALS vol 24 (2010) PARA 754. 

See the Senior Courts Act 1981 Sch 2 Pt 2; the Tribunals, Courts and Enforcement Act 2007 
s 50; and COURTS AND TRIBUNALS vol 24 (2010) PARA 746. 

See the Senior Courts Act 1981 Sch 2 Pt 2; the Tribunals, Courts and Enforcement Act 2007 
s 50; and COURTS AND TRIBUNALS vol 24 (2010) PARA 645. 

See the Transport Act 1985 Sch 4 para 2(2); the Tribunals, Courts and Enforcement Act 2007 
s 50. 

See the Transport Act 1985 Sch 4 para 2(2А); the Tribunals, Courts and Enforcement Act 2007 
s 50. 


(5) LIABILITIES OF SOLICITORS AS OPPIGPERS OF THE 
SENIOR COURTS 


(i) In general 


543. Disciplinary jurisdiction. The Senior Courts' possess an inherent 
disciplinary? jurisdiction over solicitors’, as solicitors are officers of the court*. 
Under this jurisdiction action may be taken against a solicitor both for his own 
misconduct and for the actions of his trainee solicitor? within the scope of his 
authority even where the solicitor is not personally implicated. The power of the 
High Court or Court of Appeal to punish for contempt of court may be exercised 
by an order of committal’. 


1 
2 


As to Ше Senior Courts see COURTS AND TRIBUNALS vol 24 (2010) PARA 687. 

‘The attachment (formerly the summary process against a solicitor, now obsolete) was 
something more than process; it was punitive or disciplinary, for the court was proceeding 
against its own officer’: Re Freston (1883) 11 ОВО 545 at 557, CA, per Fry LJ. The discipline 
to which solicitors are subject is both punitive and compensatory: К © T Треш Ltd v Reeves 
(No 2) [1982] ОВ 1283n, [1982] 3 АП ER 1086, CA. 

The High Court, the Crown Court and the Court of Appeal respectively, or any division or 
judge of those courts, may, subject to the provisions of the Solicitors Act 1974, exercise the same 
jurisdiction in respect of solicitors as any one of the superior courts of law or equity from which 
the Senior Courts was constituted might have exercised immediately before the passing of the 
Supreme Court of Judicature Act 1873 (repealed) in respect of any solicitor, attorney or proctor 
admitted to practise there: Solicitors Act 1974 s 50(2) (s 50(1), (2) amended by the 
Constitutional Reform Act 2005 Sch 11 para 21). An appeal lies to the Court of Appeal from 
any order made against a solicitor by the High Court or the Crown Court in exercise of this 
jurisdiction: Solicitors Act 1974 s 50(3) (added by the Senior Courts Act 1981 Sch 7). All duly 
admitted solicitors are officers of the Senior Courts: Solicitors Act 1974 s 50(1) (as so amended). 
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For a consideration of the court's inherent jurisdiction see Brendon v Spiro [1938] 1 KB 176 at 
185-192, [1937] 2 АП ER 496 at 498-503, CA, per Scott LJ. 


4 Thus, a solicitor may be summarily ordered to perform undertakings, with a view to securing 
honesty in the conduct of officers of the court (Re Hilliard, ex p Smith (1845) 2 Dow & 1. 919; 
United Mining and Finance Corpn Ltd v Becher (1910] 2 KB 296 at 304, DC (on appeal [1911] 
1 KB 840, CA): see PARA 547 et seq), or to pay costs (Brendon v Spiro [1938] 1 KB 176, [1937] 
2 All ER 496: see PARAS 551, 655 et seq), or to make good loss caused by his neglect or breach 
of duty (Marsh v Joseph [1897] 1 Ch 213 at 245, CA, per Lord Russell of Killowen LCJ: see 
PARA $52), or to pay over money to his client (Re Grey [1892] 2 QB 440 at 447, CA, per 
Bowen LJ; Re A Solicitor, ex p Hales [1907] 2 KB 539 at 544, DC, per Darling J: see PARA 553 
et seq), or may be suspended or have his name struck off the roll for misconduct (Re Gregg, Re 
Prance (1869) LR 9 Eq 137 at 141 per Lord Romilly MR: see PARA 681 et seq). Although the 
power to strike off the roll is preserved by the Solicitors Act 1974 ss 47(1), 50(2) (see note 3; 
and PARA 681), this punitive jurisdiction of the court is now rarely if ever exercised; it is for the 
Solicitors Disciplinary Tribunal (see PARA 680) to strike a solicitor off the roll, suspend him or 
fine him, and in all but the most exceptional cases it would be inappropriate for any judge to 
exercise this jurisdiction of his own motion: R © T Треш Ltd v Reeves (No 2) [1982] 3 All ER 
1086 at 1088, (1982] 3 WLR 869n at 871, CA, per Lord Denning MR. The compensatory 
jurisdiction is, however, retained by the courts themselves: R © T Треш Ltd v Reeves (No 2) per 
Lord Denning MR. See also Udall v Capri Lighting Ltd [1988] ОВ 907, [1987] 3 All ER 
262, CA (undertaking to other side's solicitor to procure security from own clients for money 
due). на КР 

5 The cases refer to a ‘solicitors’ clerk? or ‘articled clerk’ but the term ‘articled clerk’ has now been 

replaced by the term ‘trainee solicitor’. 


6 Myers v Elman [1940] AC 282, [1939] 4 All ER 484, HL. See also R & T Thew Ltd v Reeves 
(No 2) [1982] QB 1283n, [1982] 3 All ER 1086, CA. 
7 See the CPR Pt 81; and CONTEMPT OF COURT vol 22 (2012) PARA 95-103. 


544. General conduct. A solicitor must not attempt to deceive, or knowingly 
or recklessly mislead, the court or be complicit in another person deceiving or 
misleading the court!. He must comply with court orders and with his duties to 
the court? and must not place himself in contempt of court. He must ensure that 
evidence relating to sensitive issues is not misused and must not make or offer to 
make payments to witnesses dependent upon their evidence or the outcome of 
the case?. 

A solicitor must not construct facts supporting his client’s case or draft any 
documents relating to any proceedings containing any contention which the 
solicitor does not consider to be properly arguable or any allegation of fraud 
unless instructed to do so and the solicitor has material which he reasonably 
believes establishes a case of fraud‘. 

A solicitor must comply with equality and diversity requirements and must 
not discriminate unlawfully when accepting or refusing instructions to act for a 
client’. 

If a solicitor is appearing as an advocate he should: 

(1) avoid naming in open court any third party whose character would 

thereby be called into question, unless it is necessary for the proper 
conduct of the case; 


(2) not call into question the character of a witness the solicitor has 
cross-examined unless the witness has had the opportunity to answer 
the allegations during cross-examination; and 


(3) not suggest that any person is guilty of a crime, fraud or misconduct 
unless such allegations go to a matter which is material to his client’s 
case and appear to the solicitor to be supported by reasonable grounds. 

A solicitor should not appear as an advocate at a trial or act in the litigation if 

it is clear he or anyone within his firm will be called as a witness". 
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1 For these purposes ‘court’? means any court, tribunal or inquiry of England and Wales, or a 
British court martial, or any court of another jurisdiction: SRA Handbook (Glossary). 

2 This includes drawing the court's attention to relevant cases and statutory provisions, and any 
material procedural irregularity. 

3 See the SRA Handbook Solicitors! Code of Conduct 2011 Ch 5. The SRA Code of Conduct 

forms part of the SRA Handbook: see PARA 456. The provisions of the SRA Handbook are 

non-statutory and are therefore not set out in detail in this work. For further information see the 

Solicitors Regulation Authority website. 

See the SRA Handbook Solicitors’ Code of Conduct 2011 Ch 5. 

See the SRA Handbook Solicitors’ Code of Conduct 2011 Ch 2. 

See the SRA Handbook Solicitors’ Code of Conduct 2011 Ch 5. 

See the SRA Handbook Solicitors’ Code of Conduct 2011 Ch 5. A solicitor may appear as an 

advocate or act in these circumstances if he is satisfied that this will not prejudice his 

independence as an advocate, or litigator, or the interests of his clients or the interests of justice. 


ямы 


545. Criminal contempt. А solicitor is guilty of a contempt of a criminal 
nature! where ће is guilty of conduct, whether in or out of court*, amounting to 
a contemptuous interference with the administration of justice?; for instance, 
where he insolently defies the judge in open court? or uses improper language to 
the judge? or to the solicitor of the opposite party®; where he writes to the press 
with reference to the merits of a pending case in which he is professionally 
interested’; where he prepares a special case for the opinion of the court based 
upon a fictitious statement of facts?; where he seeks to recover gaming debts by 
disguising the nature of the claim?; or where he destroys documents on which a 
charge of misconduct against him has been founded pending presentation of the 
report on the charge!?. However, the writing of a letter as solicitor for a landlord 
to a tenant threatening to determine the tenancy if the tenant did not abandon an 
action against a third person has been held not to be a contempt of court!!. 


1 See Re Freston (1883) 11 QBD 545 at 555, CA, per Brett MR. As to criminal contempt 
generally see CONTEMPT OF COURT vol 22 (2012) PARA 4 et seq. The attachment (now obsolete) 
of a solicitor under this inherent jurisdiction was not, it seems, a thing adjudged ‘in a criminal 
cause or matter’ within what is now the Senior Courts Act 1981 s 18(1)(a) (see CIVIL 
PROCEDURE vol 12 (2009) PARA 1705), so that an appeal lay: see Scott v Scott [1913] AC 417 at 
459—461, HL, per Lord Atkinson, considering Re Freston. As to contempt appeals see now the 
Administration of Justice Act 1960 s 13; and CONTEMPT OF COURT vol 22 (2012) PARA 118 et 
seq. 

2 See CONTEMPT OF COURT vol 22 (2012) PARA 6. As to contempt committed out of court see 
CONTEMPT OF COURT vol 22 (2012) PARA 17 et seq. 

3 Rv Almon (1765) Wilm 243 at 254, approved in Re Martin, ex p Van Sandau (1844) 1 Ph 445; 

and in Re Johnson (1887) 20 QBD 68, CA. 

Watt v Ligertwood (1874) LR 2 Sc & Div 361, HL. 

Ex p Pater (1864) 5 B & S 299; Re Pollard (1868) LR 2 PC 106. 

Re Johnson (1887) 20 ОВР 68, CA, where there was an altercation in the corridor of the Law 

Courts after leaving the judge in chambers. Contrast Re Clements, Costa Rica Republic v 

Erlanger (1877) 46 LJ Ch 375, CA, where there was an altercation in the solicitor's office. See 

also CONTEMPT OF COURT vol 22 (2012) PARA 6. 

7 Daw v Eley (1868) LR 7 Eq 49. See also the cases cited in CONTEMPT OF COURT vol 22. (2012) 
PARA 24. As to warning letters to trade journals concerning trade marks see Carl-Zeiss-Stiftung 
v Rayner and Keeler Ltd, Re Trade Mark No 249457 [1960] 3 All ER 289, [1960] 1 WLR 
1145. 

8 Re Ебат (1824) 3 B & C 597. Cf Coxe v Phillips (1736) Lee temp Hard 237; Bishop v Willis 
(1749) 5 Beav 83n. 

9 Rv Weisz, ex p Hector MacDonald Ltd [1951] 2 KB 611, [1951] 2 АП ER 408. 

10 Re A Solicitor [1915] 1 IR 152. 

11 Webster v Bakewell RDC [1916] 1 Ch 300. 


ON CA + 


546. Civil contempt. A solicitor is liable to punishment for civil contempt’, 
for instance where he fails to perform an undertaking given by him in his 
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capacity as an officer of the court?. In many cases the act done by the solicitor 
which calls for the court's intervention is not in itself a contempt; the court in the 
first instance makes an order against the solicitor, and it is his disobedience to the 
order which constitutes the actual contempt?. In particular, where the court has 
ordered a solicitor to pay costs for misconduct as such, or to pay a sum of money 
in his capacity as an officer of the court, the solicitor, on making default, is liable 
to committal and imprisonment for a period not exceeding one уеаг?, although 
the court has a discretion to refuse the committal’. In these cases the contempt 
consists in the breach of duty by the solicitor as an officer of the court, as distinct 
from his legal liability to pay, and a common law judgment for the recovery of 
the amount due is no bar to a subsequent proceeding for payment under the 
disciplinary jurisdictions. The court, however, will not intervene summarily 
where the solicitor acted in his private capacity?, for example as a trustee? or 
arbitrator?, or even where he merely acted in the ordinary course of business as a 
solicitor!?; the act must have been done by him as an officer of the court! !. 


1 As to civil contempt see CONTEMPT OF COURT vol 22 (2012) PARA 65 et seq. 

2 бее PARA 547 et seq. 

3 Ке A Solicitor (1877) 36 LT 113, DC. See also РАКА 547; and CONTEMPT OF COURT vol 22 
(2012) PARA 53 et seq. d Wr 

4 See the Debtors Act 1869 s 4 para 4: and CONTEMPT OF COURT vol 22 (2012) PARA 88. 

5 See the Debtors Act 1878 s 1; and CONTEMPT OF COURT vol 22 (2012) PARA 88. 

6 Re Grey [1892] 2 ОВ 440, CA. See also Re Wray (a solicitor) (1887) 36 СКР 138, CA; 
Re Simes, Simes v Newbery (1890) 38 WR 570; Re Edye (1891) 39 WR 198; Re Norris (1917) 
33 TLR 309. 

7 Re Chitty (1833) 2 Dowl 421. 

8 Pearson v Sutton (1814) 5 Taunt 364; Re Blanchard (a solicitor), Re Le Doulcet’s Mortgage 
(1861) 7 Jur NS 505. 

9 Re Anon (1849) 19 LJ Ex 219. 

10 Re Ditchman, ex p Bull (1833) 3 Deac & Ch 116; Brazier v Bryant (1834) 2 Dowl 600; 
Ex p Cowie (1835) 3 Dowl 600. Cf Re An Attorney (1856) 4 WR 617, where the client had 
already sued the solicitor; Meux v Lloyd (1857) 2 CBNS 409. 

11 Re Phelps and Dodd (1839) 3 Jur 479; Re Anon (1849) 19 LJ Ex 219. However, committal may 
issue under other heads of the Debtors Act 1869 s 4: see PARA 559. 


(ii) Liability on Undertakings given as a Solicitor 


547. Enforcement of undertakings. There is no obligation on a solicitor to 
give an undertaking! on behalf of a client but, if one is given, it must be 
performed within an agreed timescale or within a reasonable amount of time? 

Where a solicitor who is acting professionally for a client gives his personal 
undertaking in that character to the client? or to a third person^, or gives an 
undertaking to the court in the course of proceedings’, that undertaking may be 
enforced summarily® upon application to the court’. Before this remedy can be 
pursued it must be shown that the undertaking was given by the solicitor 
personally’, and not merely as agent on behalf of his client?. The undertaking 
must also be given by the solicitor, not as an individual!°, but in his professional 
capacity as a solicitor!!. 

The jurisdiction is based upon the court's right to require its officers to 
observe a high standard of conduct; it is immaterial that no misconduct on the 
part of the solicitor is suggested'?. The solicitor cannot, therefore, defend himself 
on the ground that his undertaking is not enforceable as a contract against him??, 
or on the ground that the application has been delayed'*. An undertaking given 
under a mistaken belief of having authority to fulfil it will not be set aside!5; пог 
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can the solicitor withdraw from his undertaking save by consent!*; but ап 
undertaking given by mistake in too wide terms will not be enforced in so far as 
it was mistakenly given’’. 

The undertaking must be clear in its terms!?. The whole of the agreement to 
which it relates must be before the court!?, and the undertaking must be one 
which is not impossible ab initio for the solicitor to perform??. Nevertheless, an 
undertaking will be enforced against the solicitor even though, after it is given, 
the client dies?! or instructs the solicitor not to perform 122, or changes his 
solicitor??. If performance of the undertaking has been waived the undertaking 
will not be enforced afterwards?*. Similarly, if the undertaking is conditional, the 
condition must be fulfilled before the undertaking will be enforced. 


1 ‘Undertaking’ means a statement, given orally or in writing, whether or not it includes the words 
‘undertake’ or ‘undertaking’, made by ог on behalf of a solicitor or his firm, in the course of 
practice, or by a solicitor outside the course of practice but as a solicitor or registered European 
lawyer (see PARA 383 note 2) to someone who reasonably places reliance on it, that the solicitor 
or his firm will do something or cause something to be done, or refrain from doing something: 
see the SRA Handbook (Glossary). 

2 See the SRA Handbook Solicitors’ Code of Conduct 2011 Ch 11. The SRA Code of Conduct 
forms part of the SRA Handbook: see PARA 456. The provisions of the SRA Handbook are 
non-statutory and are therefore not set out in detail in this work. For further information see the 
Solicitors Regulation Authority website. 

3 It may not be often that requisite circumstances arise since the undertaking would usually be 
given as an individual, but in principle the statement is correct: see Re A Solicitor, ex p Hales 
[1907] 2 КВ 539 at 544-545 (not affected on this point by United Mining and Finance 
Corpn Ltd v Becher [1910] 2 КВ 296, DC). 

4 Ер Re Gee (1845) 2 Dow & 1. 997; Re A Solicitor [1966] 3 АП ER 52, [1966] 1 WLR 1604 
(undertaking to a bank). 

5 Па these circumstances it is regarded on the same footing as an injunction to the like effect and 
may be enforced by committal (D v A Ф Со [1900] 1 Ch 484), but usually an undertaking given 
by counsel in court is that of his clients and is not the undertaking of his solicitors (see eg Re 
Williams (1850) 12 Beav 510). 

6 Те in a county court, by an application for committal (see СРК 81.11; the County Courts 
Act 1984 s 142); in the Senior Courts, by motion (Re FC [1888] WN 77 (Chancery Division)) or 
summons (United Mining and Finance Corpn Ltd v Becher [1910] 2 KB 296, DC); or by motion 
to the Court of Appeal if given to that court (Jonesco v Evening Standard Co Ltd [1932] 2 KB 
340 at 342, CA). See, however, Pott v Stuteley (1935] WN 140, where it was held that the court 
of first instance could entertain a motion for committal for disobeying an injunction made by 
the Court of Appeal. The remedy in the High Court is by committal: see CONTEMPT OF COURT 
vol 22 (2012) PARA 86. The practice has always been for the court first to make a mandatory 
order on the solicitor to perform his undertaking: Re A Solicitor [1966] 3 АП ЕК 52, [1966] 
1 WLR 1604. Where the undertaking is not given in the course of legal proceedings, the 
application to enforce it is by originating summons to a single judge: Re A Solicitor (1969) 113 
Sol Jo 549, DC. 

7 See CONTEMPT OF COURT vol 22 (2012) PARA 85. As го an oral guarantee by a solicitor see 
FINANCIAL SERVICES AND INSTITUTIONS vol 49 (2008) PARA 1053. The court cannot compel a 
solicitor to give a personal undertaking: Chilton v Blair Ф Co Ltd (1914) 8 BWCC 1; but see 
Sturla v Freccia (1880) 28 WR 360 at 362, CA, and cf A-G v Emerson (1889) 24 QBD 56, CA. 
As to whether there is jurisdiction to relieve a solicitor of an undertaking given to another 
solicitor see Hughes v Hughes [1958] P 224 at 229, [1958] 3 All ER 179 at 181, CA; and PARA 
775. The summary procedure is inappropriate where the issues are difficult and require detailed 
investigation: Silver and Drake v Baines [1971] 1 ОВ 396, [1971] 1 All ER 473, CA. The 
jurisdiction may still be exercised, however, where a clear case is established against the solicitor: 
John Fox (a firm) и Bannister, King & Rigbeys (а firm) [1988] ОВ 925n, [1987] 1 All ER 
737, CA; Hastingwood Property Ltd v Saunders Bearman Anselm (a firm) [1991] Ch 114, 
[1990] 3 АП ER 107. See also Bentley v Gaisford [1997] ОВ 627, [1997] 1 АП ER 842, CA 
(restraint not available as a remedy and inappropriate to order compensation because conduct 
resulting in breach of undertaking was not inexcusable and as such likely to merit reproof); 
Angel Solicitors (a firm) v Jenkins O'Dowd & Barth [2009] EWHC 46 (Ch), [2009] 1 WLR 
1220, [2009] 1 EGLR 71 (application for summary enforcement of undertaking by solicitor to 
redeem or discharge mortgages granted); Clark v Lucas Solicitors LLP [2009] EWHC 1952 
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(Ch), [2010] 2 АП ER 955, [2009] 3 EGLR 83 (undertaking enforced even though dependant оп 
third party release of charge as was not outside solicitor’s control); Global Marine Drillships Ltd 
v Landmark Solicitors LLP [2011] EWHC 2685 (Ch), [2011] All ER (D) 01 (Nov). 

Burrell v Jones (1819) 3 B & Ald 47; Iveson v Conington (1823) 1 B & C 160; Watson v Murrel 
(1824) 1 C & P 307; Re Bentley, ex p Bentley (1833) 2 Deac & Ch 578; Hall v Ashurst (1833) 
1 Cr & M 714; Brandon v Smith (1853) 1 WR 130; Leedham v Baxter (1856) 4 WR 241. An 
undertaking expressed to be given ‘on behalf of’ may be construed as the personal undertaking 
of the solicitors giving it: Re C (1908) 53 Sol Jo 119, DC; cf Jobnson v Ogilby (1734) 3 P Wms 
277; Appleton v Binks (1804) 5 East 148. 

Downman v Williams (1845) 7 ОВ 103, Ex Ch; Re Williams (1850) 12 Beav 510; Lewis v 
Nicholson (1852) 18 ОВ 503; Burnett v Proois, Re An Attorney (1870) 22 LT 543. Cf Walker 
v Arlett (1831) 1 Dowl 61. 

Walker v Апеп (1831) 1 Dowl 61; Northfield v Orton (1832) 1 Dowl 415; Ex p Watts (1832) 
1 Dowl 512; Re Bateman (1833) 2 Dowl 161; Ex p Clifton (1836) 5 Dowl 218; Re Samuel v 
Rhodes, ex p Samuel v Isaacs (1838) 2 Jur 858; Ex p Evans (1840) 4 Jur 991; Re Webb (1845) 
14 LJQB 244; Russel v Reece (1847) 2 Car & Kir 669; Re Kearns (1847) 11 Jur 521; Allaway 
v Duncan (1867) 16 LT 264. 

Re Gee (1845) 2 Dow & L 997; Re Fairthorne (1846) 1 Saund & C 40; United Mining and 
Finance Corpn Ltd v Becher [1910] 2 KB 296 at 307, DC, per Hamilton J (not following on 
another point Peart v Bushell (1827) 2 Sim 38, and Re A Solicitor, ex p Hales [1907] 2 KB 
539, DC); Silver and Drake v Baines [1971] 1 ОВ 396, [1971] 1 АП ER 473, CA. See Re Pass 
(1887) 35 WR 410; Re FC (1888] WN 77; and CONTEMPT OF COURT vol 22 (2012) PARA 86. 
An undertaking by a partner is binding on his firm (Alliance Bank v Bicker (1867) 17 LT 13), 
provided that he is acting within his authority in giving it (Haslebam v Yourig (1844) 5 QB 833). 
An undertaking given by a trainee solicitor may bind his employer: Young v Power (1862) 14 Ir 
Jur 388. See also Udall v Capri Lighting Ltd [1988] ОВ 907, [1987] 3 АП ER 262, CA (where 
conduct inexcusable, court may make compensatory order of a disciplinary nature); Rooks 
Rider (a firm) v Steel [1993] 4 АП ER 716, [1994] 1 WLR 818 (client's fraudulent intention in 
entering into transaction not vitiating solicitor's undertaking). 

United Mining and Finance Corpn Ltd v Becher [1910] 2 KB 296, DC. See also Udall v Capri 
Ligbting Ltd [1988] QB 907, [1987] 3 All ER 262, CA. 

Senior v Butt (1827) 5 LJOSKB 136; Evans v Duncombe (1831) 1 Cr & J 372; Re Paterson 
(1832) 1 Dowl 468; Re Hilliard, ex p Smitb (1845) 2 Dow & L 919. Cf Re Kearns (1847) 11 
Јо S211. 

Re Swan (1846) 15 LJQB 402. 

The Gertrud (1927) 138 LT 239. 

Тре Borre [1921] P 390. 

Mullins v Howell (1879) 11 ChD 763. 

Thompson v Gordon (1846) 15 M & W 610. 

Gilbert v Cooper (1848) 17 LJ Ch 265. 

Peart v Bushell (1827) 2 Sim 38; but see United Mining and Finance Corpn Ltd v Becher [1910] 
2 KB 296 at 306, DC, per Hamilton J. See also Silver and Drake v Baines [1971] 1 QB 396, 
[1971] 1 АП ER 473, CA. Cf Re A Solicitor (1918) 53 ПТ 51; and see Udall v Capri 
Lighting Ltd [1988] ОВ 907, [1987] 3 АП ER 262, CA. See also Citadel Management Inc v 
Thompson [1999] 1 FLR 21, CA (solicitor could not avoid an undertaking which had become 
impossible to perform, where he concealed from the court the fact that performance of the 
undertaking was reliant on the activities of others). 

Hellings v Jones (1825) 3 Bing 70. See Bailey v Daniell (1834) Hayes & Jo 586. 

Re Kerly, Son and Verden [1901] 1 Ch 467, CA: see CONTEMPT OF COURT vol 22 (2012) PARA 
86. See John Fox (a firm) v Bannister King © Rigbeys (a firm) [1988] ОВ 925n, [1987] 1 АП ER 
737, СА (undertaking to hold money for third party; money returned to client on demand; 
subsequent bankruptcy of client). 

Williams v Williams and Partridge (1910) 54 Sol Jo 506, CA. 

Miller v James (1923) 8 Moore СР 208; Тре Borre [1921] Р 390 at 397-398. СЁ Staite v 
Haddon (1841) 9 Dowl 995. As to waiver of civil contempt see CONTEMPT OF COURT vol 22 
(2012) PARA 69. 

Hill v Fletcher (1850) 5 Exch 470; Геедрат v Baxter (1856) 4 WR 241. 


Undertakings in litigation. Undertakings! may be given by a solicitor in 


connection with legal proceedings which he is conducting on behalf of a client?. 
If when the undertaking was given the solicitor was duly authorised by his client, 
the subsequent attempted withdrawal of authority by the client does not excuse 
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the solicitor?. If, on the other hand, the solicitor had no authority from his client 
to give the undertaking, and the client refuses to authorise him to acknowledge 
service he is liable to an action for damages for breach of warranty of authority‘. 
Again, the solicitor may, in the course of the proceedings, give his personal 
undertaking not to interfere with a witness?, or may undertake to stamp a 
document. Where an action is compromised ог settled he may bind himself 
personally to carry out the terms of the compromise". Thus, he may undertake 
that his client will consent to a reference$, or that the debt?, including the costs!®, 
will be paid. After judgment he may undertake not to issue execution in 
consideration of payment of the judgment debt being accelerated! !. 

_ Where an order is made for a stay of execution pending appeal, and the 
applicant pays the taxed costs of the successful party to his solicitor on the 
solicitor's personal undertaking to repay them should the appeal be successful, 
the undertaking given by the solicitor may be enforced in a summary таппег!?, 
as in the absence of this undertaking the court might have stayed execution or 
directed the money to be paid into court to abide the event of the appeal”. 
However, where the solicitor, although asked to give an undertaking to repay 
costs in the event of the decision being reversed, refuses, and the costs in the 
court below are duly paid, the court has no power, if the decision is reversed on 
appeal, to order the solicitor to repay the costs to the successful appellant. The 
ши in these circumstances is against the respondent client and not against the 
solicitor!*, 


1 As to the meaning of ‘undertaking’ within the Solicitors’ Code of Conduct see PARA 547 note 1. 
If the undertaking is in connection with a court order, it is immaterial that the undertaking is not 
embodied in the order: Williams v Williams and Partridge (1910) 54 Sol Jo 506, CA. 

3 Re Kerly, Son and Verden [1901] 1 Ch 467, CA. See also The Crimdon [1900] P 171; The Borre 
[1921] Р 390; The Gertrud (1927) 138 LT 239. After authorising his solicitor to acknowledge 
service, the client cannot withdraw his authority after the undertaking has been given: 
cf Re Kerly, Son and Verden at 472 per Farwell J. However, a solicitor who accepts service 
without undertaking to acknowledge service is not liable to committal: cf The Anna and Bertha 
(1891) 64 LT 332. 

4 See Yonge v Toynbee [1910] 1 KB 215, CA. 

Lawford v Spicer, Re A Solicitor of the Court (1856) 4 WR 497. 

Re Coolgardie Goldfields Ltd, Re Cannon, Son and Morten [1900] 1 Ch 475. See CIVIL 

PROCEDURE vol 11 (2009) PARA 959. As to an undertaking as to damages on the grant of an 

interlocutory injunction where the claimant is out of the jurisdiction see CIVIL PROCEDURE 

vol 11 (2009) PARA 423. 

7  Leedham v Baxter (1856) 4 WR 241. Cf Re Aytoun, ex p Tbe Official Solicitor of The Supreme 
Court (1904) 20 TLR 252, where the solicitor, who had proved for a sum of money on the 
bankruptcy of his client, who was a person under disability, undertook, on a motion being made 
by the Official Solicitor as committee, to pay the money into court. 

8 Ex p Hughes (1822) 5 B & Ald 482. 

Harper v Williams (1843) 4 QB 219. 

10 Iveson v Conington (1823) 1 B & C 160; Re Woodfin and Wray (1882) 51 LJ Ch 427. Cf Hall 
v Азритс (1833) 1 Cr вс M 714; Re Bentley, ex p Bentley (1833) 2 Deac & Ch 578. 

11 Re Commonwealth Land, Building, Estate and Auction Co Ltd, ex p Hollington (1873) 43 
LJCh 99. 

12 Swyny v Harland [1894] 1 ОВ 707, CA; Dotesio v Biss (No 2) (1912) 56 Sol Jo 736, CA. 

13 See A-G v Emerson (1889) 24 QBD 56, CA. 

14 Hood Barrs v Crossman and Prichard [1897] AC 172, HL; Burke v Beatty and White [1928] IR 
Э. 


ON CA 


549. Undertakings in other matters. An undertaking! given by a solicitor 
need not be confined to matters arising in the course of legal proceedings?. Thus, 
a solicitor may give his personal undertaking to pay rent, ог a proportion of 
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counsel's fees*, or any other debi? due from his client, and, when acting on behalf 
of a mortgagor, may bind himself personally to the mortgagee's solicitor to pay 
his costs$. 


1 Asto the meaning of ‘undertaking’ within the Solicitors’ Code of Conduct see РАКА 547 note 1. 
2 Re Marchant [1908] 1 KB 998, CA; United Mining and Finance Corpn Ltd v Becher [1910] 
2 KB 296, DC (on appeal [1911] 1 KB 840, СА). See also Ex р Fryer (1836) 2 Har & W 294; 
Re A Solicitor (1918) 53 ILT 51. 

Burrell v Jones (1819) 3 B & Ald 47. 

Hall v Ashurst (1833) 1 Cr & M 714. 

Re Pass (1887) 35 WR 410. See also Bray v Stuart A West & Co [1989] NLJR 753 (undertaking 
to discharge all subsisting charges); and Goldman v Abbott [1989] 2 EGLR 78, CA 
(undertaking to pay landlord's solicitor's costs on application for landlord's licence to assign 
lease). Ап assurance by a solicitor that his undertaking is given in the usual course of business is 
not sufficient to bind his partner where, on an objective view, the undertaking had not been 
given in relation to an underlying transaction of a kind which was part of the usual business of 
a solicitor: Hirst v Etherington (1999) Times, 21 July, CA. 

6 Re Gee (1845) 10 Jur 694. 


Cn UC 


550. Right to indemnity. A solicitor may recover any loss which he suffers in 
performing an undertaking given on his client's authority in an action against his 
client!. d bi 

1 бее AGENCY vol 1 (2008) PARA 111 et seq. See, however, Kite v Millman (1833) 2 Moo & S 616 


(solicitor could not claim the benefit of execution proceedings taken against his client which he 
has been forced to satisfy). 


(iii) Liability to Pay Costs 


551. In general. A solicitor may be ordered to pay costs as an officer of the 
court or under particular rules of court’. A solicitor's liability for costs is 
discussed elsewhere in this title?. | 


1 See PARA 655 et seq. He may also, if he takes or defends proceedings without authority, be 
ordered to pay as damages for breach of warranty of authority the amount of the other side's 
COsts: see PARA 594. 

2 бее PARA 655 et seq. 


(iv) Liability to Answer for Loss 


552. Extent of liability to answer Юг loss. The solicitor's liability as an officer 
of the court in respect of a failure to fulfil his duties in relation to a matter which 
is before the court! is not confined to costs thrown away, but extends to such 
loss as is the natural and probable consequence of his conduct?. Thus, where a 
fund in court is paid out to the wrong person, the solicitor who acted on behalf 
of the recipient is liable to replace the fund if he knew or ought to have known 
the true state of facts?; although if he merely ratifies the use of his name by the 
solicitor who acted in the transaction, he is only liable for such part of the fund 
as he actually received for costs*. Similarly, a solicitor who assumes the position 
of receiver without authority is liable for all money, such as rents, lost to the 
estate through his neglect; and a solicitor who, as representing the party having 
the conduct of a sale under an order of the court, is responsible for procuring the 
investment of the purchase money when paid into court, is liable to make good 
to the person entitled the loss of interest occasioned by his failure to procure the 
investment, although he is entitled to set off in respect of any gain resulting from 
a fall in the price of securities$. 
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1 Ie the Senior Courts, not the County Court: see Сат v Provincial Advertising Co (1904) 117 LT 
Jo 222; Davies v Coles (1912) 132 LT Jo 577 (cases relating to the liability to pay costs). See 
also К v Smith (Martin) [1975] ОВ 531 at 540, [1974] 1 All ER 651 at 654, CA, рег 
Lord Denning MR. 

2 Dixon v Wilkinson (1859) 4 De С & J 508 at 522-523 per Turner LJ; Marsh v Joseph [1897] 
1 Ch 213, CA. A solicitor employed by a committee will not under this jurisdiction be made to 
pay or account to the court for money received for the committee (Re Butler (1866) 1 Ch App 
607 at 611), nor will a solicitor who takes money out of court in good faith, but misled by an 
ambiguous plea, be ordered to refund it after having paid it away to his client (Davys v 
Richardson (1888) 21 QBD 202, CA). As to the liability of a solicitor in tort for loss, including 
financial loss, suffered by a third person as a result of the solicitor's negligent acts or omissions 
see PARA 618 et seq. He may also be liable in contract. A solicitor may take out an insurance 
policy against loss arising from claims which may be made against him by reason of any neglect, 
omission or error committed by him or any person employed by him in or about the conduct of 
any business conducted by him in his professional capacity, but such a policy will not cover a 
loss sustained by the solicitor as a result of a clerk's acts by which the clerk fraudulently 
obtained money from the solicitor's clients: Davies v Hosken [1937] 3 All ER 192. As to 
solicitors’ indemnity insurance see PARA 853. As to professional negligence insurance generally 
see INSURANCE vol 60 (2011) PARAS 669-674. 

3 Brydges v Branfil (1842) 12 Sim 369; Re Dangar's Trusts (1889) 41 ChD 178 (discussing and 

following Ezart v Lister (1842) 5 Beav 585; Todd v Studholme (1857) 3 К & J 324; Dixon v 

Wilkinson (1859) 4 De G & J 508; Simmons v Rose, Weeks v Ward, Re Ward (1862) 31 Beav 1; 

and Re Spencer (1870) 21 LT 808); Marsh v Joseph [1897] 1 Ch 213, CA; Slater v Slater [1897] 

1 Ch 222n. The liability extends to all cases of misfeasance (Re Dangar's Trusts at 196 per 

Stirling J), and, it seems, of nonfeasance (Dixon v Wilkinson at 522—523 per Turner LJ; Batten 

v Wedgwood Coal and Iron Co (1886) 31 ChD 346, distinguished in Re Dangar's Trusts); but, 

in the absence of fraud, the exercise of the summary jurisdiction is discretionary and should only 

be exercised where the court sees that no injustice will be done to the solicitor by it (Dixon v 

Wilkinson). The jurisdiction will not perhaps be exercised where the solicitor has been guilty 

only of negligence, and the remedy for that by action is available: see Frankland v Lucas (1831) 

4 Sim 586. The costs of enforcing the liability must be paid by the solicitor: Slater v Slater. 

Marsh v Joseph [1897] 1 Ch 213, СА. 

Wood v Wood (1828) 4 Russ 558. 

Batten v Wedgwood Coal and Iron Со (1886) 31 ChD 346. See also MacDougall v Knight 

[1887] WN 68, CA. 
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(v) Liability to Pay over Clients’ Money 


553. Order to pay money to client. A solicitor who, as solicitor for a client’, 
has received and has in his hands money of the client, may? be ordered, on 
application by or on behalf of that client? or his personal representatives*, under 
the court's inherent jurisdiction over its officers?, to account for money received 
or paid® and to pay over to the client’, or into court?, the balance due to the 
client after deducting any money owing to the solicitor by the client for costs? or 
other matters. 

If the solicitor is a partner in a firm, an order may be made against all partners 
if the money has been paid to the firm and not been applied as the client 
directed!?, but an order may be refused as against the firm where the business 
was transacted by one partner and the money was not paid to the firm and the 
other partners did not know of its having been received!!, or where the other 
partners were not guilty of any misconduct". A solicitor has been ordered 
summarily to repay money paid with the client's authority to the solicitor's clerk 
who was then managing the business? 

In exercising this summary jurisdiction interest on the money will not usually 
be awarded against the solicitor!*, although in other proceedings the client may 
be entitled to и. 


1 Ex p Cripwell (1837) 5 Dowl 689; Re Cross (1843) 2 LTOS 227; Re Hinton, Tylee v Webb 
(1851) 14 Beav 14. The jurisdiction extends to a solicitor agent against whom the client of the 
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principal solicitor applies (Hanley v Cassam (1847) 10 LTOS 189; Walker v Pearce, Re An 
Attorney (1862) 7 LT 285; Ex p Edwards (1881) 8 QBD 262, CA), and also on the application 
of the solicitor employed by the lay client (Re Farman, ex p Truman (1897) 14 TLR 20, DC). 
Where money was transferred into the joint names of a solicitor and his client for the purposes 
of securing certain payments, an order to release the money to the client was refused under the 
summary jurisdiction: Re Robinson (1859) 5 Jur NS 1021. 

The jurisdiction is exercised with caution, as the summary procedure deprives the solicitor of a 
full trial and investigation: see Re Hurst and Middleton Ltd, Middleton v Тре Company [1912] 
2 Ch 520 at 525-526, CA, per Kennedy LJ, and cf Haigh v Jones (1843) 1 Dow & L 81. 

Re Thornton (1833) 2 Ром 156; Re Fenton (1835) 3 Ad & El 404; Dixon v Wilkinson (1859) 
4 De С & | 508. See also Carl Zeiss Stiftung v Herbert Smith & Со (No 2) [1969] 2 Ch 276, 
[1969] 2 АП ER 367, СА. This proposition is subject to two qualifications: (1) where the money 
is trust money or something equivalent (Re A Solicitor, ex p Hales [1907] 2 KB 539, DC), the 
solicitor may be ordered to replace it at the instance of a beneficiary if there has been 
dishonourable conduct or neglect of duty on his part (Re Cleribew's Estate, Cleribew v 
Cleribew, Re Howard (1871) 24 LT 860; Re Carroll, Brice v Carroll [1902] 2 Ch 175); (2) the 
jurisdiction may be exercised over a person who is not a solicitor but who has pretended to be 
one. In connection with the payment of trust money see La Roche v Armstrong [1922] 1 KB 
485, where the money was applied by the solicitor in resisting the claim to establish the trust. 
Re Aitkin (1820) 4 B & Ald 47. 

This jurisdiction is also exercisable in the case of a recognised body which is acting or has acted 
as such for a client or any manager or employee of such a body:.see the Administration of 
Justice Act 1985 Sch 2 para 28 (amended by the Legal Services Act 2007 Sch 16 para 114). As 
to the meaning of ‘recognised body’ see РАКА 496 note 3. 

The basis of this jurisdiction is the prevention of breach of duty: see Re Grey [1892] 2 QB 
440 at 444, 447, СА; Re A Solicitor, ex p Hales [1907] 2 KB 539 at 544, DC. The liability here 
discussed is that of a solicitor under the court's inherent jurisdiction over its officers. This 
jurisdiction must be distinguished from that of the court to order payment of money found due 
on assessment under the Solicitors Act 1974 (see PARA 740 et seq), or to order an account of 
money received and the payment of any balance found due on proceedings against a solicitor as 
agent (see AGENCY vol 1 (2008) PARA 87). As to a solicitor's obligation to keep accounts in 
relation to clients’ money see PARA 629 et seq. 

Re Aitkin (1820) 4 B & Ald 47. 

Ex p Cripwell (1837) 5 Dowl 689; Re Becke (1854) 18 Beav 462 at 464 per Romilly MR; 
Re Dudley (1883) 12 QBD 44, CA. 

De Woolfe v — (1882) 2 Chit 68. See also Damodaran s/o Raman v Сфое Kuan Him [1980] AC 
497, PC, where, on a contract for the sale of land, the court could not take into consideration 
the possibility of a future claim by a stranger as a ground for ordering payment into court rather 
than to the client. 

See Ex p Wortham (1851) 4 Пе С вс Sm 415; Ке Becke (1854) 18 Beav 462. An order has been 
withheld until costs have been taxed: Anon (1851) 17 LTOS 79. Cf Re Robinson (1859) 5 Jur 
NS 1021. 

Re Ford and Thomas (1840) 8 Dowl 684. 

Re Lawrence, Crowdy and Bowlby, ex p Burdon (1854) 2 $m & G 367. 

Chater v Maclean, Re Lawrence, Crowdy and Bowlby (1855) 3 Eq Rep 375. 

Re A Solicitor (1878) 22 Sol Jo 496. Cf Floyd v Nangle (1747) 3 Atk 568. 

Fenn v Wild (1832) 1 Dowl 498; Re Cullen (1859) 27 Beav 51. 

le under the Senior Courts Act 1981 s 35A, Sch 1 Pt I; replacing the Law Reform (Miscellaneous 
Provisions) Act 1934 s 3 (repealed); see Barclay v Harris and Cross (1915) 85 LJKB 115; and 
Cf FINANCIAL SERVICES AND INSTITUTIONS vol 49 (2008) PARA 1307. 


Defences in cases of liability to pay over client's money. The court will 


not summarily order a solicitor to pay money when the client's right depends on 
an agreement which the solicitor disputes'; or when the client has accepted а 
promissory note for the amount’; or while the client prosecutes an action against 
the solicitor for the amount?; or when the client seeks to enforce a claim which 
has been barred in an action at law‘, or by the solicitor’s adjudication and 
discharge in bankruptcy?; or where the applicant has greatly delayed$; or if to 
fulfil the order would make the solicitor liable to committal for breach of 
another order’. Bankruptcy, however, is no sufficient defence where fraud is 
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shown? or where the solicitor has not obtained his discharge?; nor is the fact that 
the right to recover the money by action is statute-barred'?; nor that judgment 
has been recovered for the топеу!!; nor that the money is claimed by third 
persons", unless they and the client have concurred in some arrangement with 
the solicitor!?; nor that a lien is claimed which the solicitor does not establish!*. 


Hodson v Terrall (1833) 2 Dowl 264. 

Anon (1825) 3 LJOSKB 106. 

Anon (1841) 5 Jur 678. 

Sittingbourne and Sheerness Rly Co v Lawson (1886) 2 TLR 605, CA. 

Baron v Martell (1827) 9 Dow & Ry KB 390; Ex p Culliford v Warren (1828) 8 B & C 220. See 

also R v Edwards (1829) 9 B & C 652 (release from custody), although it is questionable 

whether this case is reliable as the matter is not on quite the same footing as that of an ordinary 

civil debt. See also note 9. 

6 See Ex p Yeatman (1835) 4 Dow! 304; and cf note 10. 

7 Ке Walmsley (1835) 2 Ad & El 575. 

8 See the Insolvency Act 1986 s 281(3); and BANKRUPTCY AND INDIVIDUAL INSOLVENCY vol 5 
(2013) PARA 650; Re Bonner (1833) 4 B & Ad 811; Re — (1855) 25 LTOS 98; Jenkins v 
Fereday (1872) LR 7 CP 358. 

9 See Re Deere (1875) 10 Ch App 658; Re Wray (1887) 36 ChD 138, CA; Ке Edye (1891) 63 LT 
762. These cases decide that where a solicitor is ordered to pay money and subsequently 
becomes bankrupt, the court has a discretion to issue a writ of attachment (now an order of 
committal) for failure to pay. See also Re Norris (1917) 33 TLR 309, where the solicitor became 
bankrupt before the taxing officer (now costs officer) had given his certificate. See generally 
BANKRUPTCY AND INDIVIDUAL INSOLVENCY. 

10 To obtain the order in such a case some misconduct or neglect of duty should be shown: Ex p 
Sharpe (1837) 5 Dowl 717; Re Triston (1850) 1 LM & Р 74; Sittingbourne and Sheerness 
Rly Co v Lawson (1886) 2 TLR 605, CA. Cf Ex p Yeatman (1835) 4 Dowl 304 (delay). As to 
statute-barred actions see generally LIMITATION PERIODS vol 68 (2008) PARA 901 et seq. 

11 Re Grey [1892] 2 QB 440, CA. 

12 Re Becke (1854) 18 Beav 462; Re Emma Silver Mining Co, Re Turner (1875) 24 WR 54 (deeds). 

13 See Re Becke (1854) 18 Beav 462. However, a voluntary agreement to pay a husband's debt out 
of his wife's money is not sufficient: Mawhood v Milbanke (1851) 15 Beav 36. 

14 Re Cullen (1859) 27 Beav 51. 
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555. Source of money immaterial. It is immaterial whether the money for 
which the solicitor must account was received from a third person to be paid to 
the client or whether it was received from the client to be applied for a purpose 
which has not been carried out. Thus, the money may have been received by the 
solicitor from the sheriff as the proceeds of an execution levied on behalf of the 
client!, or from a banker as the proceeds of a cheque payable to the client and 
indorsed to the solicitor for collection?, or from a mortgagee as the sum 
advanced?, ог from a mortgagor in repayment of a mortgage held by the client*. 
The money may have been received by the solicitor from the client for 
application, for instance, to pay into court”, or to pay off a mortgage‘, or it may 
represent the balance of a sum paid to the solicitor for the expenses of litigation 
after deducting the whole of the costs incurred". 


Ex p Edwards (1881) 8 QBD 262, CA. Cf Walker v Pearce, Re An Attorney (1862) 7 LT 285. 
Mawbood v Milbanke (1851) 15 Beav 36. Cf Re M (1878) 1 LR Ir 188 (Ir CA). 

Ex p Cripwell (1837) 5 Dowl 689. Cf Lewes v Morgan (1817) 5 Price 42. 

СЕ Re Aitkin (1820) 4 B & Ald 47. 

Re Lawrence, Crowdy and Bowlby, ex p Burdon (1854) 2 Sm & G 367. 

Re Cullen (1859) 27 Beav 51. : 


Ex p Wortham (1851) 4 De С & Sm 415. Cf Re Parkinson, Re Prosecution by the Treasury, 
В v Gershon (1887) 56 LT 715. 
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(vi) Liability to Deliver up Clients’ Papers 


556. Jurisdiction to order delivery up of papers. Under the inherent 
jurisdiction of the court over its officers! a solicitor? may? be ordered upon 
summary application by the client, his personal representatives? or his trustee in 
bankruptcy?, by summons to deliver up to his client in proper condition’ all 
documents? in the solicitor’s custody or power belonging solely? to the 
applicant!?. Similarly, the court may order a solicitor to produce all documents 
in his custody, possession or power, relating to an action, and to allow the client 
to inspect and make notes of them, and to supply the client with such copies as 
he desires, even though the litigation was conducted under the direction of an 
insurance company not appearing upon the record!!. It is provided by statute 
that the jurisdiction of the High Court to make orders for the delivery up of, or 
otherwise in relation to, any documents in the possession, custody or power of a 
„зоПсиог!? extends to cases in which no business has been done by him in the 
High Court?. The County Court has the same jurisdiction as the High Court 
where the documents relate wholly or partly to contentious business'* done by 
the solicitor in that court!^. 


s 

1 The liability here discussed is that of a solicitor under the court's inherent jurisdiction over its 
officers. This jurisdiction is the same as that discussed, in relation to different relief, in PARA 543 
et seq, to which reference may be made, and should be distinguished from the court's 
jurisdiction upon an assessment of costs under the Solicitors Act 1974: see PARA 740 et seq. The 
court has jurisdiction summarily to enforce an undertaking to deliver deeds, even if given by a 
trainee solicitor (see Re Copp (1883) 32 WR 25), but the exercise of the jurisdiction is 
discretionary (Re A Solicitor (1888) 33 Sol Jo 76; see also United Mining and Finance 
Corpn Ltd v Becher [1910] 2 KB 296 at 306, DC). An action in conversion lies for deeds 
wrongly detained by a solicitor: see Anderson v Passman (1835) 7 C & P 193 (detinue); and the 
Torts (Interference with Goods) Act 1977 s 2 (see TORT vol 97 (2010) PARA 543). 

2 This includes the executor of a deceased solicitor: cf note 12; but see Ex p Nicholls (1842) 2 
Dowl NS 423, which is presumably now of no effect. , 

3 бее РАКА 553 note 2; Re Bunting (1835) 2 Ad & El 467; Re Gregory and Hitch (1842) 6 Jur 
282. 

4 Re Campbell (1853) 3 De GM & G 585. 

5 Ross v Laughton (1813) 1 Ves вс В 349; but see PARA 775 note 3. The decision remains an 

authority for the proposition in the text. 

The application will be made by originating or ordinary summons. 

See North Western Rly Co v Sharp (1854) 10 Ex Ch 451. 

This includes originals, drafts and copies (Ex p Horsfall (1827) 7 B & C 528) and letters written 

to the solicitor by third persons (Re Thomson (1855) 20 Beav 545), but not original letters to 

him written by the client nor, unless paid for by the client, copies of letters written by the 
solicitor to third persons (Re Thomson), or copies of letters written to his client (Re Wheatcroft 

(1877) 6 ChD 97). The expense of preparing a schedule of documents should be borne by the 

person for whose benefit it is prepared: Re Catlin (1854) 18 Beav 508 at 514; Re RP Morgan 

© Со [1915] 1 Ch 182. Cf Ex р ана (1851) 11 CB 544. As to the ownership and use of 

documents generally see PARA 785. 

9 Ex p Cobeldick (1883) 12 ОВО 149, CA. Cf Miers v Evans (1839) 3 Jur 170. Documents have 
been ordered to be delivered to a majority of several clients who withdrew their retainer: Janson 
v Davison (1837) 1 Jur 352. An inquiry as to which deeds belonged to one of two joint clients 
was refused in Duncan v Richmond (1817) 7 Taunt 391. 

10 Ex p Cobeldick (1883) 12 QBD 149, CA; Re Holloway, ex p Pallister [1894] 2 ОВ 163, CA (the 
procedural question in which case is no longer relevant as the rules of court concerned have 
been changed). See also the cases cited in note 1. 

11 Re Crocker, Re Taxation of Costs [1936] Ch 696, (1936] 2 All ER 899. As to drafts of copies 
see Ex p Holdsworth (1838) 4 Bing NC 386; and note 8. 

12 'Solicitor' here includes the executors, administrators and assignees of a solicitor: Solicitors 
Act 1974 s 68(3). 

13 Solicitors Act 1974 s 68(1). 

14 As to the meaning of ‘contentious business’ see PARA 706 note 2. 
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15 Solicitors Act 1974 s 68(2). This jurisdiction is also exercisable in relation to a recognised body: 
See the Administration of Justice Act 1985 s 9(6), Sch 2 para 27. As to the meaning of 
*recognised Боду” see PARA 496 note 3. 


557. Professional relationship. The relationship of solicitor and client must 
have existed between the applicant, or the person whom the applicant represents, 
and the solicitor!. Thus, delivery of papers will not be ordered where the 
applicant is a trustee and the employment was by a beneficiary’; or where it has 
already been established that the relationship did not exist; or where the 
document is held as trustee, not as solicitor, or has been delivered to the 
solicitor by someone not his client to obtain his client's execution of из; or of a 
bond given up to the solicitor of a prosecutor by a person producing it in a 
cause$; or of a will given to a solicitor for destruction upon the application of a 
legatee”; or where the applicant is interested jointly with the client under the 
document but is not the solicitor's client®. The document must have come to the 
solicitor's hands as solicitor?^; thus, delivery was not ordered of a policy which 
the solicitor had effected on the life of a client as security for a debt!°, or of a 
document which he held as trustee!! or as steward of a manor". 


1 See Miers v Evans (1839) 3 Jur 170; and cases in the next following notes. Cf PARA 553. 

2 Re Gregory and Hitch (1842) 6 Jur 282, where the other trustee objected. 

3 Ex p Maxwell (1835) 4 Ром] 87. 

4 Ех p Holdsworth (1838) 4 Bing NC 386, where the draft was ordered to be delivered, but the 
case is cited as an authority for the retention of the deed. 

5 Ex p Smart (1835) 1 Har & У 526.. 

6 Ex p Morris (1837) 1 Jur 151. 

7. Ex p Crisp (1834) 2 Ром 455. 

8 Miers v Evans (1839) 3 Jur 170, where the giving of a copy was not ordered, and it is, therefore, 


a fortiori in relation to the delivery of the original. 

9 Ex p Cobeldick (1883) 12 ОВО 149 at 151, CA, per Brett MR. See also PARA 553. 

10 Re Lord Cardross (1839) 5 M & W 545. 

11 Pearson v Sutton (1814) 5 Taunt 364. 

12 See Re Jennings [1903] 1 Ch 906. In Hughes v Mayre (1789) 3 Term Rep 275, delivery was 
ordered, but that case lays down no general rule, and principle requires that the general rule be 
that delivery should not be ordered (see PARA 553 note 2), at any rate in the absence of clearly 
improper conduct. 


558. Defences in cases of liability to deliver up clients’ papers. It is a defence 
that the solicitor has a lien! on the documents’, but, where the documents are in 
the hands of the solicitor’s agents (being solicitors), the client, if he has paid the 
solicitor without notice that the agents have any lien, is entitled to an order for 
delivery of the documents by the solicitor’, and, it seems, also against the 
agents*. It is a defence that the documents are not in the possession of the 
solicitor or his agents?, but it is not sufficient that the solicitor should have 
delivered them to an attorney of the client after demand by the client for delivery 
to him or another agent of his. It has been held to be a sufficient defence that 
the solicitor had entered into a covenant, given for the client’s benefit, to produce 
the deeds to a third person and to keep the deeds undefaced and that this 
covenant remained in force’. Delivery will not be ordered where to comply with 
the order would expose the solicitor to proceedings for committal in another 
court?, 


1 As to lien generally see LIEN. 

2 Ве Millard (1831) 1 Dowl 140; Ex p Cobeldick (1883) 12 ОВО 149, CA. See generally PARA 
771. However, the court may order the documents to be handed over upon the amount of the 
solicitor's lien being paid into court or otherwise secured (Re Galland (1885) 31 ChD 296, CA), 
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and where the costs of a sale, being secured by the lien, were disallowed, the solicitor who had 
acted for the vendor in the sale was ordered to deliver up the conveyance executed by the vendor 
(Potts v Dutton (1845) 8 Beav 493). 

3 Ве Andrew (1861) 7 H & М 87. Distinguish Re Williams (1861) 3 De GF & J 104, СА (cited in 
note 5), on the ground that a principal solicitor's solicitor agent has no lien against the client in 
the circumstances mentioned (Waller v Holmes (1860) 1 John & H 239; Vyse v Foster (1875) 32. 
LT 219 (affd 23 WR 413)). 

4 See Ex p Edwards (1881) 8 QBD 262, CA; and PARA 553 note 1. 

5 See Re Williams (1861) 3 De GF & | 104, CA. However, the proposition follows from that 

stated in PARA 234. 

Re Gregg, Re Prance (1869) LR 9 Eq 137. 

Hotham v Somerville (1842) 5 Beav 360. 

Re Walmsley (1835) 2 Ad & El 575 (attachment). 
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(vii) Liability to Committal 


559.  Punitive jurisdiction. An order made against a solicitor in his capacity as 
an officer of the court is a punitive order, and may! be enforced by committal?, 
but it is not an order made in a criminal or quasi-criminal cause or matter?. Thus 
a solicitor who has been ordered to deliver documents бт to pay costs for 
misconduct? or to perform an undertaking given by him in his capacity as a 
solicitor may be committed for failure to comply with the order’. A solicitor 
who has been ordered, in his character as an officer of the court making the 
order, to pay a sum of money? may be committed for failure to comply with the 
order?. 

Accordingly, leave to apply for committal has been given where the solicitor 
failed to pay over commission received upon effecting insurance policies (for 
which commission he was held accountable)!?, where he failed to pay over a 
balance of the client's money in his hands!!, and where he failed to comply with 
an order to pay the costs of an action brought without authority !?. An order for 
payment of a balance due from a solicitor on assessment by his client, including 
the taxation of costs (now assessment)'?, is an order against the solicitor in his 
character of an officer of the court and accordingly may be enforced by 
committal'* even though the solicitor is bankrupt!’, and even though he has 
ceased to be а solicitor!é. Similarly, where the order for taxation (now 
assessment) is obtained by a solicitor against his agent, the payment of the costs 
of taxation (now assessment) may be enforced by сопитита!?, but the payment 
of money in the hands of the agent on account of the principal, although 
enforceable by committal, is so enforceable on different grounds'®. 

А partner in a firm of solicitors which is in course of dissolution is not liable 
to be committed for failure to pay over a sum of money which he has received on 
account of the firm'’, nor is a solicitor liable to be committed for failure to pay 
costs which he is directed to pay as a litigant, and not as an officer of the court??. 


1 Incases within the Debtors Act 1869 s 4 paras 3, 4, the court has a discretion under the Debtors 
Act 1878 s 1: see CONTEMPT OF COURT vol 22 (2012) PARAS 88, 128. 

2 Re Freston (1883) 11 ОВО 545, CA; Re Dudley (1883) 12 QBD 44, CA, explaining Re Ball 
(1873) LR 8 CP 104. Cf Re Apelt, ex p Byrne (1889) 6 Morr 102. In earlier days the liability 
was to attachment, but, although not actually abolished, attachment is now obsolete: see 
CONTEMPT OF COURT vol 22 (2012) PARA 93. As to committal generally see CONTEMPT OF 
COURT vol 22 (2012) PARAS 95, 108. 

3 Godfrey v George |1896] 1 QB 48, CA; Seldon v Wilde [1911] 1 KB 701, CA (cases showing 
that an action may lie upon such an order for costs to be paid). An appeal lies from such an 
order to the Court of Appeal: Re Hardwick (1883) 12 QBD 148, CA; Re Bradford (1883) 15 
QBD 635, CA, where it was held that the appeal lay without leave from an order made at 
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chambers. See generally Scott v Scott [1913] АС 417 at 459-461, HL. As to appeal in cases of 
committal for contempt see the Administration of Justice Act 1960 s 13; and CONTEMPT OF 
COURT vol 22 (2012) PARA 118 et seq. 


4 As to the delivery of clients’ papers see PARA 556 et seq. 

5 As to the liability to pay costs see PARAS 551, 655 et seq. As to committal generally see 
CONTEMPT OF COURT vol 22 (2012) PARA 95 et seq. 

6 United Mining and Finance Corpn Ltd v Becher [1910] 2 KB 296, DC. 

7 Аз to deeds see Re Dicas (1831) 9 LJOS Ch 183 (demand needed); Doe d Hickman v Hickman 
(1840) 8 Dowl 833; Ex p Willand (1851) 11 CB 544; Re Gregg, Re Prance (1869) LR 9 Eq 137; 
Re Freston (1883) 11 QBD 545, СА. As to costs see Tilney v Stansfeld (1880) 28 WR 582; 
Farley v Buckler (1893) Times, 30 October. The matter is within the Debtors Act 1869 s 4 
para 1. 

8 Аз to the liability to pay over clients’ money see PARA 553 et seq. 

9  Debtors Act 1869 s 4 para 4; Debtors Act 1878 s 1; and CONTEMPT OF COURT vol 22 (2012) 
PARAS 88, 128. 

10 Re Lord Berwick, Lord Berwick v Lane (1900) 81 LT 797, CA. 

11 Re Dudley (1883) 12 QBD 44, CA. Where the solicitor becomes bankrupt after the date of the 
order to pay but before the application to commit is made, the court has a discretion to refuse 
the committal: see PARA 554 note 9. A discharge in bankruptcy for a liability not incurred for 
fraud constitutes a defence: see PARA 554. 

12 Jenkins v Fereday (1872) LR 7 CP 358. 

13 Re A Solicitor [1895] 2 Ch 66; Re Norris (1917) 33 TLR 309. The matter is within the Debtors 
Act 1869 s 4 para 4. 

14 Re Rush (1870) LR 9 Eq 147; Re White (1870) 23 LT 387; Re Barfield (1871) 24 LT 248. See 
also the cases cited in note 13. 

15 Re Norris (1917) 33 TLR 309. See also Re A Solicitor [1895] 2 Ch 66. 

16 Re Strong (1886) 32 ChD 342, CA. 

17 See Ке Wilde (a solicitor) [1910] ХМ 128, CA; and the cases cited in note 13. 

18 Litchfield v Jones (1887) 36 ChD 530, where the action was for an account and the order 
directed payment into court. The application was not for taxation (now assessment), and it was 
held that the matter was within the Debtors Act 1869 s 4 para 3. The payment may also perhaps 
be enforceable under s 4 paras 3, 4: see Re Farman, ex p Truman (1897) 14 TLR 20, DC; Re 
Wilde (a solicitor) [1910] WN 128, CA. 

19 Piddocke v Burt [1894] 1 Ch 343. The matter is not within the Debtors Act 1869 s 4 para 3. 

20 Re Hope (1872) 7 Ch App 523. The matter is not within the Debtors Act 1869 s 4 para 4. 

560. Procedure for committal proceedings. Application for leave to apply for 


committal must be made on notice to the solicitor!, and the right to the order 
may be lost by conduct amounting to waiver after the order has been made. 


1 


2 


Re A Solicitor (1875) 1 ChD 445; CPR Sch 1 RSC Ord 52 r 3(3). See CONTEMPT OF COURT 
vol 22 (2012) PARA 95 et seq. 

Harvey v Hall (1873) LR 16 Eq 324, where the making of arrangements for payment by 
instalments constituted a waiver; Re Fereday [1895] 2 Ch 437, where giving time and accepting 
part payment did not constitute a waiver. See generally CONTEMPT OF COURT vol 22 (2012) 
PARA 69. 
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ANNUAL REPORT 
Director of Legal Aid Casework, by, 
T57 
ANTI-SOCIAL BEHAVIOUR ORDER 
legal aid in connection with, 81 
APPEAL 
Independent Funding Adjudicator, to, 
25 
ARBITRATION 
generally, 14 
ASYLUM SEEKER 
legal aid— 
availability of, 79 
contributions, relief from, 144 
BAIL IN CRIMINAL PROCEEDINGS 
representation, legal aid in form of, 19 
BANKRUPTCY ORDER 
legal aid for matters connected with, 77 
BARRING 
barred list: meaning, 70n? 
legal aid for matter involving, 70 
CHAMPERTY 
doctrine, effect of, 12 
CHARGE ON PROPERTY 
Legal Aid Agency’s right to, 150 
CHILD 
meaning, 65012, 6613, 70n^, 76п!1, 
Ом, Fin 
legal aid— 
matters involving child. See under 
CIVIL LEGAL AID (matters for 
which available) 
means testing or contribution, relief 
from, 15 
CHILD ABDUCTION 
legal aid, right to, 67 
CIVIL LEGAL AID 
meaning, 4 
advocacy, for, 58 
appeal— 
adjudicator, to, 133 


CIVIL LEGAL AID—continued 
appeal—continued 
case with overwhelming importance 
to the individual: meaning, 
134n10 
determining, 135 
matters that may be appealed, 133 
notification and reasons, 136 
powers of adjudicator, 134 
reconsideration by Director 
following, 136 
restrictions, 133 
right of, 133 
Special Case Work subject to special 
controls, 137 
application for— 
appeal. See appeal above 
Controlled Work. See under 
Controlled Work below 
criteria for determining— 
applicant’s circumstances, 108 
applicant’s conduct, 107 
generally, 105 
merits, consideration of, 106 
determination. See determination 
below 
emergency representation. See under 
emergency representation below 
exceptional cases, in— 
determining, 131 
making, 130 
review of determination etc, 132 
Gateway Work. See under Gateway 
Work below 
Licensed Work. See under Licensed 
Work below 
likely costs test, 113 
likely damages test, 113 
proportionality test, 112 
prospects of success test, 109 
public interest test, 110 
reasonable private paying individual 
(fee, ПИ 
Special Case Work. See under Special 
Case Work below 
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CIVIL LEGAL AID—continued 
availability— 
excluded matters, 57 
matters for which legal aid available. 
See matters for which available 
below 
child, matter involving. See under 
matters for which available below 
civil legal services— 
meaning, 55 
availability, 58 
non-availability, 57 
contribution— 
generally, 54 
income and capital limits, 7, 54, 143 
liability of individuals and legal 
persons to make, 143 
regulations as to, power to make, 7, 
143 
welfare benefits, relief for recipients 
of, 144 
Controlled Work— 
meaning, 101 
appeal. See appeal above 
application for— 
attendance at provider's premises, 
114 
child, by or on behalf of, 115 
determination. See determination 
below 
family mediation, and, 114, 117, 
118, 119 
form, 114 
information and documents, 
provision of, 114 
making, 114 
non-compliance with information 
requirements, duty to report, 
116 
protected party, on behalf of, 115 
determination— 
appeal following review or 
withdrawal, 118 
notification requirement, 119 
reasons, duty to provide, 119 
review of, 118 
withdrawal of, 117, 118, 119 
generally, 64 
cost protection, 154 
determination— 
appeal against. See appeal above 
appropriate services, Director's power 
to specify, 105 
Controlled Work application. See 
under Controlled Work above 
Director's power to disregard, 10517 


CIVIL LEGAL AID—-continued 


determination—continued 
emergency representation, 129 
Gateway Work application. See under 
Gateway Work below 
Licensed Work. See under Licensed 
Work below 
matters to be specified in, 105 
Special Case Work. See under Special 
Case Work below 
eligibility, financial. See financial 
resources, assessment below 
emergency representation— 
meaning, 104 
appeal against determination, 129 
application for— 
determining, 129 
making, 128 
withdrawal of determination, 129 
generally, 64-. _ 
exceptional case determination— 
individual, for, 59 
legal person, for, 60 
family help (higher)— 
meaning, 96 
costs protection, 96 
eligibility, 96 
merits criteria, applicability, 97 
providers, 96 
family help (lower)— 
meaning, 95 
costs protection, 95 
eligibility, 95 
merits criteria, applicability, 97 
providers, 95 
family mediation— 
meaning, 91 
eligibility, 91 
family dispute: meaning, 9112 
help with— 
meaning, 91 
costs protection, 91 
eligibility, 91 
merits criteria, applicability, 92 
providers, 91 
merits criteria, applicability, 92 
financial eligibility limits. See under 
financial resources, assessment 
below 
financial resources, assessment— 
capital and income limits, 54 
change in financial resources, 145 
contributions. See contribution above 
exception from requirement to 
determine— 
individuals, 139 
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CIVIL LEGAL AID—continued 
financial resources, 
assessment—continued 
exception from requirement to 
determine—continued 
legal persons, 140 
financial eligibility limits— 
generally, 54 
higher and lower income and 
capital limits— 
individuals, 141 
legal persons, 142 
waiver— 
cross-border disputes, 148 
domestic violence, 149 
forced marriage, 149 
inquest, in case of, 147 
multi-party action of significant 
wider interest, 146 
general requirement to determine 
resources, 138 
information— 
Director’s power to require, 164, 
166 
restrictions on disclosure, 168 
means testing, relief from, 144 
foreign law, involvement of, 61 
funded work— 
recovery of expenditure. See recovery 
of expenditure below 
types of— 
Controlled Work. See Controlled 
Work above 
emergency representation. See 
emergency representation 
above 
Gateway Work. See Gateway Work 
below 
Licensed Work. See Licensed Work 
below 
Special Case Work. See Special Case 
Work below 
Gateway Work— 
meaning, 100 
appeal. See appeal above 
application for— 
child, by or on behalf of, 115 
determination. See determination 
below 
exempted person’s application for 
determination, 114 
family mediation, and, 114 
form, 114 
information and documents, 
provision of, 114 
making, 114 


CIVIL LEGAL AID—continued 
Gateway Work—continued 
application for—continued 
method of, 114n! 
non-compliance with information 
requirements, duty to report, 
116 
protected party, on behalf of, 115 
providers, details of, 114 
determination— 
appeal following review or 
withdrawal, 118 
notification requirement, 119 
reasons, duty to provide, 119 
review of, 118 
withdrawal of, 117, 118, 119 
generally, 64 
generally, 4 
help at court— 
meaning, 93 
costs protection, 93 
eligibility, 93 
merits criteria, applicability, 94 
providers, 93 
help with family mediation. See under 
family mediation above 
information requirements. See under 
LEGAL AID 
legal help— 
meaning, 89 
costs protection, 89 
eligibility, 89 
merits criteria applicable to, 90 
providers, 89 
legal person— 
contribution, liability to make, 143 
exceptional case determination— 
availability, 60 
prohibition on, 59 
financial resources, change in, 145 
higher and lower income and capital 
limits, 142 
provision for, 60 
public interest determination, 
prohibition on, 59 
legal representation— 
meaning, 98 
cost benefit criteria, 99n!! 
costs protection, 98 
eligibility, 98 
full representation— 
meaning, 98 
inappropriate, where, 98n7 
qualification for, 99n1^ 25 
investigative representation— 
meaning, 98n$ 
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CIVIL LEGAL AID—continued 
Licensed Work—continued 


CIVIL LEGAL AID—continued 
legal representation—continued 


investigative 
representation—continued 
inappropriate, where, 98n$ 
qualification for, 99115; 26 
legal person— 
factors making provision 
reasonable, 99123 
full representation, qualification 
for, 99п25 
investigative representation, 
qualification for, 99126 
qualification for representation, 
99p44 
merits criteria, applicability, 99 
multi-party action damages criterion, 
meeting, 99014 
prospects of success criterion, 
meeting, 99112 
providers, 98 


legal services— 


meaning, 55 

availability, 56 

court, help at. See help at court above 

family help (higher). See family help 
(higher) above 

family help (lower). See family help 
(lower) above 

family mediation. See family 
mediation above 

funded work. See funded work, types 
of above 

legal help. See legal help above 

legal representation. See legal 
representation above 

recovery of costs of. See recovery of 
expenditure below 


Licensed Work— 


meaning, 102 
appeal. See appeal above 
application for— 
child, by or on behalf of, 121 
contents, 120 
determination. See determination 
below 
effective administration of justice 
test, 120n!* 
form, 120 
information etc requirements, 120 
language of, 120n 
making, 120 
protected party, on behalf of, 121 
determination— 
appeal, right of, 126, 133 
certification, 123 


determination—continued 
change in circumstances, duty to 
report, 124 
conditional, 122 
multi-party actions, amendment of 
certificate, 123 
non-compliance with information 
requirements, duty to report, 
124 
notification, 123, 127 
reasons for, 127 
review, 126 
withdrawal, 125, 126 
generally, 64 


matters for which available— 


abuse of executive powers, 87 
anti-social behaviour order, 81 
asylum seekers etc, 79 
bankruptcy orders, .77 
barring, 70 
child, involving— 
barred list, 70 
child abduction, 67 
child protection, supervision and 
care, 65 
international child custody, 67 
maintenance, 68 
safeguarding, 70 
severely disabled infant, 72 
unlawful removal, 66 
clinical negligence, 72. 
cross-border dispute, 88 
deportation or removal, 79 
disabled person— 
clinical negligence, following, 72 
community care and facilities for, 
ИЗ 
discrimination enactment, 
contravention of, 75 
domestic violence, 76 
environmental pollution, 86 
equality provisions, 75 
eviction orders, 77 
family disputes, 76 
habeas corpus proceedings, 87 
harassment, injunction or restraining 
order, 81 
homelessness, 77 
housing, 77 
human trafficking, 80 
immigration proceedings, 79 
inquest, 85 
judicial review proceedings, 87 
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CIVIL LEGAL AID—continued 
matters for which available—continued 
lasting power of attorney, restrictions 
in case of, 71 
marriage, forced, 78 
mental incapacity, protection of 
persons with, 71 
mentally ill persons, protection of, 71 
possession orders, 77 
proceeds of crime, 83 
public authority's abuse of powers, 
87 
quasi-criminal injunctions, 81 
sexual offence, victim of, 82 
special educational needs, 69 
terrorism, prevention and 
investigation, 84 
unsafe dwellings, 77 
vulnerable adult, safeguarding, 70 
welfare benefit appeals, 74 
means testing, 5 
merits criteria, application of, 62 
qualification for, 54 
recovery of expenditure— 
cost protection, 154 
statutory charge. See statutory charge 
on property recovered below 
scope, 4 
Special Case Work— 
meaning, 103 
appeal. See appeal above 
application for— 
child, by or on behalf of, 121 
contents, 120 
determination. See determination 
below 
effective administration of justice 
test, 120014 
form, 120 
information etc requirements, 120 
language of, 120n? 
making, 120 
non-compliance with information 
requirements, duty to report, 
124 
protected party, on behalf of, 121 
determination— 
appeal, right of, 126, 133 
certification, 123 
change in circumstances, duty to 
report, 124 
conditional, 122 
multi-party actions, amendment of 
certificate, 123 


CIVIL LEGAL AID—continued 
Special Case Work—continued 
determination—continued 
non-compliance with information 
requirements, duty to report, 
124 
notification, 123, 127 
principle, of, 122 
reasons for, 127 
review, 126 
withdrawal, 125, 126 
generally, 64 
special controls, subject to, appeal 
involving, 137 
statutory charge on property 
recovered— 
calculation, 151 
exceptions to, 152 
generally, 150 
power to levy, 54 
recovered or preserved property: 
meaning, 150n7 
waiver, 153 
urgent application, representation on, 
64 
welfare benefits, individual on, 54 
wider public interest, provision in, 59 
work, permitted, 63 
CLINICAL NEGLIGENCE 
meaning, 7016, 72n?, 87014 
legal aid for matters involving, 72 
CODE OF CONDUCT 
legal aid system, power to publish, 155 
COMMISSIONERS FOR HER 
MAJESTY'S REVENUE AND 
CUSTOMS 
Director of Legal Aid Casework's power 
to request information from, 164 
CONDITIONAL FEE AGREEMENT 
meaning, 12 
generally, 12 
COSTS 
legally aided person, against, 154 
COUNTY COURT 
Legal Aid Agency action to recover loss, 
jurisdiction to hear, 169 
COURT OF APPEAL 
representation in criminal proceedings, 
power to authorise, 19, 34 


CRIMINAL LEGAL AID 
meaning, 3 
advice and assistance— 
appeal against refusal, 25 
application. See application for below 
availability, 23 
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CRIMINAL LEGAL AID—continued 
advice and assistance—continued 
determination. See determination of 
qualification for below 
eligibility for, 18, 23 
financial resources. See financial 
resources below 
individual in custody, for, 17 
legal person, for, 20 
means testing, 18 
provision of, 18 
qualification for, 15, 25 
appeal against refusal, 25 
application for— 
financial resources, and. See financial 
resources below 
making of, 24 
child, relief from means testing and 
contribution, 15 
choice of representative. See 
representative below 
contribution— 
generally, 15 
income and capital limits, 7 
judicial review, 46 
liability to make, 46 
motor vehicle order, 7 
reassessment of liability to make, 46 
costs, payment in respect of, 7 
custody, advice and assistance for 
individual in— 
generally, 17 
initial advice, 17n? 
initial assistance, 17n? 
2010 Standard Crime Contract, 
under, 17110 
determination of qualification for— 
appeal against, 25 
making of, 25 
withdrawal, 30 
disposable income limits, 15 
eligibility for— 
advice and assistance, 18 
generally, 15 
exceptional case determination, 20 
financial eligibility limits— 
advice and assistance, for— 
individuals, 27, 28 
legal persons, 29 
representation, for— 
change in circumstances, further 
application on, 40 
individuals, 38 
information, Director's power to 
require, 165 
legal persons, 39 
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CRIMINAL LEGAL AID—continued 


financial eligibility limits—continued 
representation, for—continued 
liability to make contributions, 46 
financial resources— 
Director’s power to require 
information, 165 
exceptions from need to determine, 


financial eligibility limits. See financial 
eligibility limits above 
means testing, relief from, 28 
welfare benefits, individual in receipt 
of, 28 
foreign law, and, 22 
generally, 3 
individual, for person other than, 20 
information— 
duty to provide, 165, 166 
restrictions on.disclosure of, 167, 168 
initial advice for persons in custody, 
1702 
legal person, for— 
application by, 24 
availability, 23 
contribution, liability to make, 46 
financial eligibility limits, 29, 39 
information as to financial eligibility, 
duty to provide, 165, 166 
provision of legal aid, 20 
representation, determination as to, 
35 
means testing, 5, 15, 28 
proceedings for which available, 16 
provider— 
generally. See under LEGAL АШ 
See also representative below 
qualification for, 15, 25 
regulations— 
court or tribunal procedures, as to, 
21 
provisional determination, as to, 36 
representation— 
meaning, 16n? 
authorisation for, 19 
availability, 19 
choice of representative. See 
representative below 
contributions, liability to make, 46 
defence costs, recovery from 
represented party, 47 
determination of qualification for— 
appeal or review, right to, 41, 44, 
45 


Court of Appeal, by, 34 
Crown Court, by, 32 


References are to paragraph numbers; superior figures refer to notes 


Vol 65: Index 


Legal Aid 


463 


т 


CRIMINAL LEGAL AID—continued 
representation—continued 
determination of qualification 
for—continued 
Director of Legal Aid Casework, 
by, 31 
factors, relevant, 35 
financial eligibility limits. See under 
financial eligibility limits above 
High Court, by, 33 
information, Director’s power to 
require, 165, 166 
making of, 35 
notification of, 41 
provisional determination, 36 
refusal, reasons for, 41 
representation order, 41 
requirements for making, 35 
review, right to, 44 
withdrawal. See withdrawal of 
determination below 
eligibility. See determination of 
qualification for above 
financial resources— 
eligibility limits. See under financial 
eligibility limits above 
review of decision as to— 
application for, 42 
form for, 42n4 
information requirements etc, 
42n4 
magistrates’ court proceedings, 
42n8 
withdrawal of determination, 
42n? 
generally, 19 
legal person, for, 20 
magistrates’ proceedings continuing in 
Crown Court, 37 
preliminary or incidental proceedings, 
for, 19 
provider. See representative below 
qualification for— 
determination. See determination of 
qualification for above 
generally, 15 
related bail proceedings, for, 19 
renewed application, circumstances 
allowing, 40 
representation order— 
meaning, 41n* 
issue of, 41 
withdrawal of determination— 
appeal against, 45 
choice of provider following, 51 
circumstances justifying, 42 


CRIMINAL LEGAL AID—continued 
representation—continued 
withdrawal of 
determination—continued 
court, by, 43 
Director of Legal Aid Casework, 
by, 43 
generally, 43 
interests of justice, involving, 44, 
45 
review of, right to, 43, 44 
written notification, duty to give, 
42n? 
representative— 
change of, restriction on, 50 
co-defendants’ right to select, 
restriction on, 49 
magistrates’ court proceedings, 
selection of advocate in, 52 
non-magistrates’ court proceedings, 
selection of advocate in, 53 
Queen's Counsel, whether able to 
select, 52, 53 
restrictions on choice of, 48, 49 
right to select, 48 
withdrawal of determination, choice 
of provider following, 51 
scope, 3 
third party rights or liabilities, effect 
оп, 21 
CROSS-BORDER DISPUTE 
legal aid in connection with— 
availability, 88 
waiver of financial eligibility limits, 
148 
CROWN COURT 
representation in criminal proceedings, 
power to authorise, 19, 32 
DAMAGES BASED AGREEMENT 
meaning, 12 
generally, 12 
DEPORTATION 
legal aid, availability of, 79 
DIRECTOR OF LEGAL AID 
CASEWORK 
annual report, 157 
appeal against decision of, 25 
delegation of functions, 157 
designation, 157 
determination as to legal aid 
qualification— 
making of, 25 
withdrawal of, 30 
directions from Lord Chancellor, duty to 
comply with, 157 
establishment of office, 2 
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DIRECTOR OF LEGAL AID HARASSMENT | 
CASEWORK—continued dealing with, availability of legal aid, 
exceptional case determination by, 20, 81 
59 HIGH COURT 


generally, 157 
information as to financial resources, 
power to request— 
criminal proceedings, representation 
in, 165 
individual's resources, 164 
merits criteria, duty to apply, 62 
representation in criminal proceedings, 
power to authorise, 19, 31 
DISABLED PERSON 
legal aid for matters involving— 
clinical negligence, following, 72 
community care and facilities, 73 
DISCLOSURE OF INFORMATION 
Director of Legal Aid Casework's power 
to request, 164 
restrictions on, 167, 168 
DISCRIMINATION 
legal aid for matter involving, 75 
DOMESTIC VIOLENCE 
meaning, 7617 
legal aid for matter involving— 
availability, 76 
waiver of financial eligibility limits, 
149 
ECCLESIASTICAL PROCEEDINGS 
legal aid in, 9 
ENVIRONMENTAL POLLUTION 
legal aid for matter involving, 86 
EQUALITY 
legal aid for matter involving, 75 
EUROPEAN COURT OF HUMAN 
RIGHTS 
legal aid before, 10 
EUROPEAN UNION 
cross-border disputes within, legal aid 
па 11 
EVICTION 
legal aid for matters connected with, 77 
EXECUTIVE 
abuse of powers, availability of legal 
aid, 87 
FAMILY PROCEEDINGS 
meaning, 151116 
funding agreements, exclusion of, 12 
legal aid for various matters, 75 
GENERAL SYNOD 
Legal Aid Fund, maintenance of, 9 
HABEAS CORPUS AD SUBJICIENDUM 
legal aid in connection with, 87 


representation in criminal proceedings, 
power to authorise, 19, 33 
HOMELESSNESS 
legal aid for matters connected with, 77 
HOUSING 
legal aid for matters connected with, 77 
HUMAN TRAFFICKING 
meaning, 80n? 
legal aid for matters connected with, 80 
IMMIGRATION 
legal aid, availability of, 79 
INDEPENDENT FUNDING 
ADJUDICATOR 
appeal to, 25 
INJUNCTION 
legal aid in соппесџоп with— 
anti-social behaviour, 81 
harassment, 81 
INQUEST 
legal aid in connection with— 
availability, 85 
waiver of financial eligibility limits, 
147 
INSURANCE 
private legal expenses insurance, 13 
JUDICIAL REVIEW 
meaning, 8704 
legal aid contribution order, of, 46 
legal aid in connection with, 87 
LASTING POWER OF ATTORNEY 
legal aid, restrictions on availability, 71 
LEGAL AID 
choice of provider, 6 
civil. See CIVIL LEGAL AID 
contributions, 7 
criminal. See CRIMINAL LEGAL AID 
cross-border disputes within EU, 11 
development of system, 2 
duty to provide, 1 
ecclesiastical proceedings, in, 9 
European Court of Human Rights, 
before, 10 
financial circumstances, predicated on, 
1 
historical background, 2 
information requirements— 
disclosure of information, restrictions 
on, 167, 168 
financial resources— 
Director's power to require 
information, 164, 165 
restrictions on disclosure, 168 


References are to paragraph numbers; superior figures refer to notes 


Vol 65: Index 


Legal Aid 


465 


т 


LEGAL AID—continued 
information requirements—continued 
legal persons, concerning, 166 
loss caused by breach of, county court 
action, 169 
misrepresentation, 169 
introduction of system, 2 
means testing, 5 
misrepresentation, 169 
practical and effective nature of, 1 
Privy Council, proceedings before, 8 
` providers— 
accreditation of, 158 
information by, provision of, 163 
legal aid eligibility, duty to consider, 
161 
Public Defender Service, 159 
recipient of services, relationship 
with, 160 
remuneration, 162 
provision of, state's duty, 1 
representative, choice of, 6 
success, predicated on prospects of, 1 
types, 1 
LEGAL AID AGENCY 
meaning, 156 
accreditation of providers by, 158 
charge on recovered property, right to, 
150 
establishment and purpose, 156 


LEGAL SERVICES COMMISSION 
abolition, 2,156 
ecclesiastical proceedings, power to issue 
certificate for payment, 9 
Legal Aid Agency, replacement by, 156 


LITIGATION 
funding— 
illegal forms of, 12 
litigation funding agreement, 12 
private legal expenses insurance, 13 
types of, 12 


LORD CHANCELLOR 
corporation sole, as, 155n? 
delegation of functions, 155n 
legal aid responsibilities 

authorised person, delegation of 
functions to, 155п12 
code of conduct, power to issue, 155 
generally, 155 
grants or loans, power to make, 
15502 
legal system, responsibilities as to, 155 


MARRIAGE 
forced, legal aid in connection with— 
availability, 78 


11-13 


MARRIAGE—continued 
forced, legal aid in connection 
with—continued 
waiver of financial eligibility limits, 
149 
MEDIATION 
cross-border disputes, in, 14 
MENTAL INCAPACITY 
legal aid for protection of persons 
with, 71 
MENTALLY ILL PERSON 
legal aid for protection of, 71 
MISREPRESENTATION 
legal aid, in connection with, 169 
MOTOR VEHICLE 
motor vehicle order, 7 
register information: meaning, 164n!! 
PRIVY COUNCIL 
legal aid for proceedings before, 8 
PROCEEDS OF CRIME 
legal aid, availability of, 83 
PUBLIC AUTHORITY 
abuse of powers, legal aid for matters 
connected with, 87 
PUBLIC BODY 
serious wrongdoing by, criteria for 
determining, 8709 
PUBLIC DEFENDER SERVICE 
meaning, 159 
offices, 159 
role, 159 
QUEEN'S COUNSEL 
legally aided individual or legal person, 
for— 
generally, 53 
magistrates’ court proceedings, 52 
RESTRAINING ORDER 
legal aid, availability of, 81 
SECRETARY OF STATE 
Director of Legal Aid Casework, 
disclosure of information to, 164 
SEXUAL OFFENCE 
meaning, 8213 
victim of, availability of legal aid, 82 
SPECIAL CONTROLS REVIEW PANEL 
appeal to, 137 
SPECIAL EDUCATIONAL NEEDS 
legal aid for matter involving, 69 
TERRORISM 
control order proceedings: meaning, 
84n? 
prevention and investigation, availability 
of legal aid, 84 
TPIM notice: meaning, 84n? 
VULNERABLE ADULT 
meaning, 70n? 
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VULNERABLE ADULT—continued 
safeguarding, legal aid for, 70 
WELFARE BENEFITS 
legal aid— 
appeal as to benefits, 74 
contributions, relief from, 144 
defence costs, prohibition on recovery 
of, 47 


Legal Professions 
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WELFARE BENEFITS—continued 
legal aid—continued 
effect of receipt on eligibility for, 15, 
54 
mean testing, relief from, 28, 144 
specified welfare benefit: meaning, 
7406 


Legal Professions 


ACCOUNTS 
Council for Licensed Conveyancers, 941 
Legal Services Board, 203 
Office for Legal Complaints, 309 
ADMINISTRATION ACTION 
charging order in, limited nature of, 
793 
ADMINISTRATIVE RECEIVER 
retainer of solicitor by, 575 
ADVOCACY 
licence. See under LICENSED 
CONVEYANCER 
AFFIDAVIT 
notary, taking by, 1040 
AGENT 
legal. See SOLICITOR (legal agent, 
employment of) 
retainer of solicitor by, 566 
solicitor’s obligations as, 612 
ALTERNATIVE BUSINESS 
STRUCTURES 
licensable body. See LICENSABLE BODY 
licensed body. See LICENSED BODY 
licensing authority. See LICENSING 
AUTHORITY 
ANNUAL REPORT 
Legal Services Board, by, 213 
Office for Legal Complaints, by, 310 
APPEAL 
First-tier Tribunal (Claims Management 
Services), to, 416 
sole solicitor certificate, against 
conditions in, 485 
Solicitors Disciplinary Tribunal, to, 464 
Solicitors Regulation Authority, against 
decision of, 517 
APPROVED REGULATOR 
meaning, 227 


APPROVED REGULATOR—continued 
application to be— 
advice to applicants, 231 
decision notice, 233. 
determination of, 233 
dismissal, 230 
generally, 229 
Lord Chancellor making designation, 
235 
more than one reserved legal activity, 
determination where, 233 
reserved legal activity, effect of grant, 
234 
rules as to, Legal Services Board's 
power to make, 232 
withdrawal, 229 
Association of Costs Lawyers, 421 
Bar Standards Board as, 228п3, 818 
barrister authorised by, 897 
cancellation of approval— 
advice in connection with, 276 
application for, 274 
circumstances for, 274 
decision notice, 277 
entry powers in relation to, 280, 
1068 
generally, 274 
Lord Chancellor, by, 274 
notification, 275 
representations as to, 275 
transfer arrangements— 
meaning, 278n? 
generally, 278 
order for transfer, 278 
power to recommend order, 279 
provisions in, 278 
Chartered Institute of Patent Attorneys, 
228п7, 418 
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Competition and Markets Authority— 
advice to Legal Services Board, 
2311% 268n10, 27219, 27616 
reports by— 
circumstances for preparing, 287 
content, 287 
copies, 287 
directions by Lord Chancellor, 289 
duties following Lord Chancellor's 
reference, 291 
Legal Services Board's response to, 
288 
pre-publication matters, 287 
referral of report by 
Lord Chancellor, 290 
designation— 
cancellation. See cancellation of 
approval above 
generally, 228, 229 
Lord Chancellor, by, 235 
See also application to be above 
directions to— 
advice as to, 259 
circumstances for, 257 
decision as to, 260 
enforcement, 261 
intervention. See intervention 
direction below 
Legal Services Board's power to give, 
257 
notification, 258, 259 
representations as to, 258 
failures etc by, directions following, 257 
financial penalties imposed on— 
appeals against, 265 
generally, 263 
maximum amount, 263 
procedure, 264 
reasons for, 263 
functions— 
generally, 227 
modification, 244 
regulatory, rules as to exercise of, 243 
representative, prohibition on 
interference with, 242 
information, duty to provide, 245 
Institute of Trade Mark Attorneys, 
22818, 419 
intervention direction— 
meaning, 266 
advice in connection with, 268 
circumstances for, 266 
decision notice, 269 
duration, 271 
effect, 270 
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APPROVED REGULATOR —continued 


intervention direction—continued 
generally, 266 
notification, 267, 268 
representations as to, 268 
revocation— 
advice in connection with, 272 
decision by Board as to, 273 
generally, 271 
representations as to, 272 
Legal Services Board— 
approved regulator, as. See under 
LEGAL SERVICES BOARD 
information requirements, 245 
regulatory conflict with, 240 
licensing authority, as, 1051 
list, 228 
Master of the Faculties, 228n^*, 993 
performance targets, 256 
policy statements as to. See under LEGAL 
SERVICES BOARD 
practising fee— 
meaning, 28312 
application of amounts raised by, 283 
level of fee, need for approval, 283 
public censure, 262 
regulated person— 
meaning, 253n! 
duty to comply with arrangements, 


regulatory arrangements— 
meaning, 246 
alteration of— 
advice, Legal Services Board 
requesting, 251 
application for— 
grant of, 252 
initial determination of, 250 
refusal of, 252 
approval— 
application for, 249 
requirement for, 248 
complaints procedure, 254 
conduct rules, 2461" 
conflict, prevention of, 284 
co-operation with investigations, 
provision for, 247 
duty to comply with, 253 
qualification regulations, 246n$ 
redress, provision for, 255 
regulatory conflict— 
affected person: meaning, 285n! 
application by another regulator as 
to, 285 
entity requirement, supremacy of, 
284 
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APPROVED REGULATOR —continued 
regulatory conflict—continued 
external conflict, 286n? 
external regulatory body, 286n? 
other regulatory regimes, with, 286 
prevention of, 284 
regulatory functions, rules as to exercise 
of, 243 
regulatory objectives— 
meaning, 202 
duty to promote, 241 
representative functions, prohibition on 
interference with, 242 
right of audience on change of, 348 
ARBITRATION 
right of audience, 849 
ARCHES COURT OF CANTERBURY 
Dean of the Arches and Auditor, 
barrister's appointment as, 860 
ARREST 
barrister's freedom from, 873 
solicitor's freedom from, 536 
ASSOCIATION OF CHARTERED 
CERTIFIED ACCOUNTANTS 
approved regulator, as, 228n!! 
ASSOCIATION OF COSTS LAWYERS 
approved regulator, as, 421 
authorised member of, 421n? 
ASSOCIATION OF LAW COSTS 
DRAFTSMEN 
approved regulator, as, 228n? 
Association of Costs Lawyers, renamed 
as, 421n! 
ATTORNEY 
meaning, 435 
admission, 436 
historical background, 435, 436 
ATTORNEY GENERAL 
historical background, 811 
private clients, prohibition on acting 
for, 861 
AUDIENCE, RIGHT OF. See RIGHT OF 
AUDIENCE 
AUTHORISED BODY 
barrister employed by, 893 
framework practice for, 491 
BANKRUPTCY 
notary, of, 1020 
solicitor, of, SRA's right to inspect file of 
proceedings etc, 459 
solicitor's remedy for costs, as, 767 
BAR 
meaning, 806 
call to. See CALL TO THE BAR 
representation for, development of, 812 
specialist associations, 827 


BAR COMMITTEE 
constitution of, 812 


BAR COUNCIL 
constitution, 814 
consultation rights, 817 
functions, 816 
governing body of Bar, 813, 814 
members— 
ex officio office holders, 815 
subscribers— 
meaning, 81517 
appointment, 81518 
officers— 
annual election, 815п2 
list of, 815 
policies, implementation by the Inns' 
Council, 823 
reconstitution, 813 


BAR EDUCATIONAL TRUST 
barristers’ едисанбп and training, role 
in, 829 | 
establishment, 811 


BAR STANDARDS BOARD 
approved regulator, as, 22813, 818 
Bar Council's regulatory functions 

vested in, 813 
barrister's duties to, 887 
education and training role, 828 
Handbook, 818 
membership, 818n! 
Office for Legal Complaints, within 
jurisdiction of, 916 
Professional Conduct Committee, 
powers of, 918, 919 
regulatory committees, and, 818 
responsibilities, 818 


BARRISTER 
meaning, 805 
administration of oaths by, 858 
admission, requirements for, 832 
advice— 
costs, no ground for resisting order 
for, 865 
protection, whether affording, 864, 
865 
solicitor, protecting, 864 
trustees acting on, whether liable, 
865 
agreement of, whether binding, 870 
approved regulator, authorised by, 897 
arrest, immunity from, 873 
audience, right of. See under RIGHT OF 
AUDIENCE 
authority ofÍ— 
admissions made under, 871 
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BARRISTER—continued 
authority of—continued 
agreement of counsel not binding, 
where, 870 
client wishing to dispense with 
counsel, 866 
compromise— 
in excess of authority, 869 
restriction on agreeing to, 867, 868 
disability, agreement made for person 
under, 870 
documents, acceptance of service, 872 
implied, 867 
instructions, conferred by, 866 
limitation by client, 868 
minor, agreement made for, 870 
statement of case, effect, 871 
title to property, approval of, 871 
undertaking given under, 871 
withdrawal of admission under, 871 
brief right to return, 868 
cab-rank rule, 904 
call to the Bar. See CALL TO THE BAR 
circuits, 826 
Code of Conduct— 
application, 881 
Bar Standards Board Handbook, as 
part of, 881 
client, duty to, 886 
core duties, 882 
court, duty to, 884 
ethical behaviour, 885 
failure to comply with, 881 
foreign work, 885 
headings, 883 
honesty and integrity, 885 
particular groups of regulated 
persons, provision as to, 889 
practice rules, 888 
regulator, duty to, 887 
student members, not applicable to, 
881n* 
committees, appointment to, 859 
complaint against— 
procedure for dealing with 
complaints, 919 
Professional Conduct Committee, 
powers of, 918 
conduct— 
cases, of. See conduct of cases below 
Code of Conduct. See Code of 
Conduct above 
personal responsibility for, need to 
take, 886 
rules governing, 880 
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BARRISTER—continued 
conduct of cases— 


business suit— 
meaning, 909n? 
Chancery Division, in, 909п17 
generally, 909 
High Court, in, 909013 
court dress— 
meaning, 9091! 
Chancery Division, in, 909017 
generally, 909 
High Court, in, 909013 
defect in transcript, helping to 
rectify, 908 
evidence, taking notes of, 908 
judgment, taking notes of, 908 
witnesses— 
examination of, 907 
order in which to call etc, 908 


confidential communications, 877, 878 
defamatory statements, absolute 


privilege, for, 874 
disciplinary procedures— 
complaint, making of, 911 
disciplinary tribunal. See disciplinary 
tribunal below 
hearings review, 910 
jurisdiction, See jurisdiction over 
disciplinary matters below 
specialist Registrar, appointment, 910 
summary of disciplinary process, 911 
Visitors to the Inns of Court, 
cessation of hearings before, 910 
disciplinary tribunal— 
appeal against decision, 921 
constitution, 921 
findings and sentence, publication, 
921 
procedure, 921 
referral to, 920 
review of system, 910 
sentencing options, 922 
standard of proof before, 921 
discrimination by, 885n? 
document— 
acceptance of service, no general 
authority, 872 
right to draft, 862 


duty of care, 876 
ecclesiastical offices, appointment to, 


860 


education and training— 


Bar Educational Trust’s role, 830 
Bar Standards Board’s role, 828 
Bar training rules, 828 

Inns of Court’s role, 830 
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BARRISTER—continued 
education and training—continued 
Legal Services Board’s duties, 829 
stages of training. See stages of 
training below 
employed— 
meaning, 809 
litigation, right to conduct, 809 
European lawyer— 
call to the Bar, 841 
entry into profession by, 392 
home professional title, practising 
under, 841 
practice under title of, 393 
fees— 
assessment— 
brief fees, 932 
costs, as, 930 
generally, 930 
number of counsel allowed, 933 
where required, 930 
whether type of court relevant, 932 
work not covered by brief fee, 931 
work out of court, 931 
Bar Standards Board Handbook, 
guidance in, 926 
basis of charging, agreement as to, 
926 
clerk’s, 929 
conditional fee agreement, 928 
honorarium, previously classed as, 
927n 
Legal Advice Centre, for work at, 
896 
litigation funding agreement, 928 
recovery of, where no contractual 
relationship with client, 927 
taxation. See tax, liability to below 
fitness to practise regulations, 925 
historical background— 
brief history of profession, 811 
emergence of profession, 810 
use of term, to, 805n! 
Inn of Court— 
expulsion from, 819 
membership of, 819 
instructions— 
meaning, 89812 
acceptance, 902 
authority, conferring, 866 
defendant absenting himself from 
trial, effect, 906n! 
duty to accept— 
cab-rank rule, 904 
regardless of barrister’s views etc, 
903 
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BARRISTER—continued 


instructions—continued 
professional client, instructions from, 
899 
refusal, reasons for, 902, 927, 928 
return of— 
discretionary return, circumstances 
for, 906 
mandatory return, circumstances 
for, 905 
two trials taking place at same 
time, where, 906n 
self-employed barrister— 
cab-rank rule, 904 
generally, 898 
lay client, 901 
licensed access client, 900 
professional client, 899 
right to accept, 898 
judicial office—-. . 
appointment to, 859 
holding, restrictions on practice, 861 
jurisdiction over disciplinary matters— 
abuse of court procedure, 913 
Bar Standards Board, 913, 915 
Bar Tribunals and Adjudication 
Service от 
contempt of court, 913 
disciplinary tribunals, 914 
inherent power of court, 913 
Inns of Court, 913 
legal aid complaints, 917 
Legal Ombudsman, 916 
Office of Legal Complaints, 916 
jury service, eligibility for, 873 
law report, authentication, 863 
Legal Advice Centre, working at, 896 
legal professional privilege, 877, 878 
legal services provided other than by, 
privileged communications, 351 
licensed access client— 
meaning, 900п3 
arbitrators as, 900n® 
authorised: meaning, 90018 
designated professional bodies, 900n? 
instructions from, 900 
ombudsmen as, 900п7 
management etc of client’s affairs, 
prohibition on, 892 
misconduct. See professional misconduct 
below 
negligence, liability for, 875 
non-practising: meaning, 807 
notice to, 872 
offices and appointments, eligibility 
for, 540, 542 
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BARRISTER—continued BARRISTER—continued 


out of court communication etc, effect, 
872 
practice rules— 
Code of Conduct, in, 888 
scope of practice rules. See scope of 
practice rules below 
practising— 
meaning, 807n! 
adverse effect on administration of 
justice, where, 861 
categories, 807 
employed, 809 
non-practising barrister 
distinguished, 807 
restrictions on, 861 
scope of practice rules. See scope of 
practice rules below 
self-employed, 808 
temporary membership of Bar, 
during, 895 
practising certificate— 
ineligible for, where, 897 
rules, 891 
pretending to be, 432, 8051" 
professional conduct. See conduct above 
professional misconduct— 
abuse of court procedure, 913 
Bar Standards Board Handbook, 
breach of, 912 
Code of Conduct, failure to comply 
with, 881 
contempt of court, 913 
disciplinary procedures. See 
disciplinary procedures above 
enforcement powers— 
disciplinary tribunal. See 
disciplinary tribunal above 
disqualification, 923 
disqualification condition: 
meaning, 918п4 
disqualification procedure, 924 
fitness to practise panel, referral 
(го; 925 
interim suspension, 924 
procedure for dealing with 
complaints, 919 
Professional Conduct Committee, 
powers of, 918 
suspension, 923 
fitness to practise panel, referral to, 
925 
jurisdiction over disciplinary matters. 
See jurisdiction over disciplinary 
matters above 
public access practitioner, 901 


pupillage. See PUPILLAGE 
quasi-judicial office, appointment to, 
859 
Queen's Counsel. $ee QUEEN'$ COUNSEL 
readmission by benchers, 820 
sale of land, client's deemed knowledge 
of facts, 872 
scope of practice rules— 
application, 890 
authorised body, barrister employed 
by, 893 
Bar Standards Board Handbook, in, 
890 
management etc of client's affairs, 
prohibition on, 892 
manager of authorised body, and, 
893 
non-authorised body, barrister 
employed by, 893 
particular case, barrister called to 
undertake, 895 
practising certificate rules, and, 891 
registration of European lawyer rules, 
and, 890 
self-employed barristers, and, 892 
temporary membership of Bar, and, 
895 
self-employed— 
meaning, 808 
instructions. See under instructions 
above 
legal services, right to supply, 898 
no right to conduct litigation, 808n? 
practice rules, applicability, 892 
public access practitioner, 901 
solicitor, advice protecting, 864 
specialist bar associations, 827 
stages of training— 
academic stage, 833 
admission, requirements for, 832 
main stages, 831 
post-training stage, 831 
professional stage, 835 
pupillage. See PUPILLAGE 
tenancy, obtaining, 831 
vocational stage, 834 
tax, liability to— 
income tax, 934 
value added tax, 935 
tenancy, obtaining, 831 
terms of work— 
contractual capacity, 926 
contractual terms, 926 
fees. See fees above 
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BARRISTER—continued 
terms of work—continued 
restrictions on contracting, removal 
of, 926 
time limit, mistake as to, 865 
training and education— 
exemption from training 
requirements, 840 
stages of training. See stages of 
training above 
See also education and training above 
tribunals, appointment to, 859 
undue influence by, 879 
unqualified person pretending to be, 
432, 805n^ 
witness, as, 878 


BILL OF COSTS 
amendment, 737 
assessment— 
agent's bill of costs, 800, 801 
order for. See under COSTS 
(assessment of solicitor's costs) 
right to apply for, 738 
bill of exchange, whether constituting 
payment, 751 
contents, 731 
delivery of— 
agency, in case of, 801 
method of, 736 
need for, 728 
order for, 738 
parts, in, 733 
payment of costs within a month of, 
7281! 
restriction on bringing action within a 
month of, 728 
to whom delivered, 736 
disbursements, 729 
form of, 730 
name of person to be charged, need to 
show, 735 
payment of: meaning, 751 
payments made as matter of 
convenience, 729 
signature on, 734 
VAT in, 732 


BILL OF EXCHANGE 
giving of, whether constituting payment 
of costs, 751 
notary, presentation by, 1037 


BODY CORPORATE 
legal services offence committed by, 423 
licensed conveyancing, offence in 
connection with, 433, 434 
officer: meaning, 423n!, 5025? 
recognised body, pretending to be, 502 


BODY CORPORATE—continued 
solicitor, offence of acting as, 431 
BOND 
drawing for payment, 1039 
BORROWING 
Office for Legal Complaints, by, 308 
solicitors' compensation fund, for 
purposes of, 646 
CALL TO THE BAR 
authorised days for, 839 
European lawyer, 841 
foreign lawyer, 842 
personal nature of, 839 
requirements, 839 
temporary, 842 
CHANCELLOR OF THE HIGH COURT 
complaint to, 1008 
CHARGING ORDER 
solicitor's right to— 
application for,*procedure on, 792 
chargeable property, 785 
circumstances for making, 784 
confined to property recovered or 
preserved, 789 
counterclaim, effect of, 786 
courts capable of making, 791 
interest, irrespective of, 789 
need for property capable of being 
charged, 787 
priority of orders, 790 
recovery or preservation of property, 
788 
refusal of charging order, 784 
salvage claim, similar to, 789 
scope of, 793 
statutory jurisdiction to make, 783 
stop order on funds in court, 793 
CHARITY COMMISSIONERS 
barrister's right of audience before, 848 
CHARTERED INSTITUTE OF LEGAL 
EXECUTIVES 
approved regulator, as, 1046 
byelaws, 1044 
council, 1045 
generally, 1044 
ILEX Professional Standards Ltd, 1046 
Institute of Legal Executives, formerly, 
1044 
membership of, 1047 
objects, 1044 
Office for Legal Complaints, within 
jurisdiction of, 1048 
Royal Charter, incorporation by, 1044 
CHARTERED INSTITUTE OF PATENT 
ATTORNEYS 
approved regulator, as, 228n7, 418 
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CIRCUIT 
barristers, оЁ— 
European Circuit of the Bar in 
England and Wales, 826 
function, 826 
generally, 826 


CLAIMS MANAGEMENT SERVICES 
meaning, 394n! 
appeal to First-tier Tribunal, 416 
authorisation— 
: cancellation, 414 
conditions of, 407 
grant, 406 
refusal, 406 
surrender, 406 
suspension, 414 
variation, 414 
waiver of requirement for, 405 
claim— 
meaning, 3941! 
types of, 394n! 
code of practice, 409 
complaint handling, review, 410 
exemptions— 
business regulated by Financial 
Conduct Authority, 396 
charities etc, 397 
claims in certain circumstances, 402 
independent complaints reviewers, 
398 
independent trade unions, 400 
legal practitioners, 395 
medical defence unions, 399 
Medical Protection Society, 399 
Motor Insurers’ Bureau, 398 
providers of referrals, 401 
students’ unions, 400 
indemnity insurance— 
employee representing client, where, 
408n? 
insurance undertaking: meaning, 
40812 
minimum level, 408 
nature of, 408 
need for, 408 
Zone А country, in, 408n? 
injunction against unauthorised or 
exempt person, 415 
investigation. See under Regulator 
below 
offences in connection with, 394 
prescribed services, 394n! 
regulated— 
meaning, 394п1 
provision of, 394 
regulations, 404 


CLAIMS MANAGEMENT 
SERVICES— continued 
Regulator— 
meaning, 403n! 
authorisation, power to cancel etc, 
414 
code of practice, power to issue, 409 
complaint handling, power to 
review, 410 
designation of, 403 
grants to, payment of, 403n? 
injunction, application for, 415 
investigation by— 
search warrant, application for, 
412 
unprofessional conduct, of, 411 
rules of conduct, power to issue, 409 
search warrant— 
application for, 412 
See also SEARCH WARRANT (claims 
management services, matters 
involving) 
rules for conduct, 409 
search warrant. See under Regulator 
above 
unprofessional conduct, investigation 
of, 411 
CLUB 
retainer of solicitor by, 571 
CODE OR PRAGIICE 
claims management service, 409 
notaries, applicable to, 1019 
COMMISSIONER FOR OATHS 
meaning, 417 
administration of oaths. See under 
RESERVED LEGAL ACTIVITY 
legal executive as, 1043 
COMMITTAL 
solicitor’s liability to— 
circumstances justifying, 559 
excluded cases, 559 
procedure for proceedings, 560 
punitive jurisdiction, 559 
COMPETITION AND MARKETS 
AUTHORITY 
approved regulator, and. See under 
APPROVED REGULATOR 
licensing authority’s designation, advice 
as to cancellation of, 1063 
reserved legal activity, investigation 
into— 
advice from, 369 
responsibilities, 368 
CONDITIONAL FEE AGREEMENT 
meaning, 12, 724 
barrister, instructions under, 928 
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CONDITIONAL FEE 
AGREEMENT —continued 
solicitor. See under SOLICITOR 

(remuneration) 


CONSULAR OFFICER 
notary, acting as, 997 


CONSUMER PANEL 
meaning, 223 
advice and research functions, 226 
approved regulator, advice to Legal 
Services Board as to, 231n?, 
ар 2725, 27600 
chairman, appointment, 223 
composition, 223 
establishment, 211, 223 
licensing authority's designation, advice 
as to cancellation of, 1063 
maintenance, 211 
members, appointment, 223 
removal of members, 223 
representations from Legal Services 
Board, publication of, 225 
reserved legal activity, investigation 
into— 
advice from, 369 
responsibilities, 368 
CONTEMPT OF COURT 
barrister, by, 913 
solicitor, by, 543, 545, 546 
CONTRACT 
solicitor's liability to third parties in, 
652 
CONVEYANCING 
legal. See LICENSED CONVEYANCER 
statutory provisions, modification for 


licensed conveyancing purposes, 
991 


CORPORATION 
retainer of solicitor by, 570 


COSTS 
assessment of solicitor's costs— 
basis of, 755 
Civil Procedure Rules, under, 739 
costs of, under Solicitors Act 1974, 
757 
costs officer— 
meaning, 739n6 
finality of certificate, 739 


Criminal Procedure Rules, under, 739 


detailed assessment, 739n? 
entitlement to, 743 
jurisdiction— 

County Court, of, 742 


extent of statutory jurisdiction, 741 


Senior Courts, of, 740 


COSTS—continued 


assessment of solicitor’s 
costs—continued 
Lord Chancellor’s power to make 
arrangements, 739 
order for assessment— 
application for, 754 
basis of assessment, 755 
costs of, solicitor and own client 
assessment, 757 
costs to be assessed, 744 
generally, 743 
joint or several retainer, in case of, 
74307 
payment, аНег— 
payment: meaning, 751 
special circumstances, 750 
persons entitled to apply for, 743 
persons interested, application by, 
URS NEU 
precluded, where, 753 
procedure for assessment, 756 
right to, 743 
solicitor-trustee, payment to, 752 
special circumstances— 
meaning, 747 
judgment obtained, when, 749 
need to show, 746 
payment, after, 750 
when 12 months elapsing since 
1 delivery, 748 
third parties, application by, 745 
time for application, 743 
time limit, 753 
procedure following order, 756 
scrutiny of remuneration, 739 
skill, labour and responsibility, regard 
що, FY) 
solicitor and own client assessment of 
costs of, 757 
statutory charging order, in case of, 
793 


summary assessment, 739n* 
time limit for, 753 
Legal Ombudsman's power to award, 
82100 
licensed conveyancer, payment following 
intervention by Council, 976 
solicitor, owed to— 
assessment of costs. See assessment of 
solicitor's costs above 
bill of costs. See BILL OF COSTS 
interest on— 
contentious business, 759 
future costs, on, agreement as to, 
75914 
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COSTS—continued 
solicitor, owed to—continued 
interest on—continued 
judgment in respect of bill of 
costs, 760 
money improperly retained by 
solicitor, 761 
non-contentious business, 758 
lien. See SOLICITOR’S LIEN 
payment on account of costs, client 
refusing to pay, 762 
remedies for costs— 
action for costs, right to bring, 765 
bankruptcy action, 767 
limitation of actions, 766 
security for— 
common law, at, 762 
effect, 763 
future costs, 762 
right to take, 762 
setting aside, 764 
solicitor’s liability to pay— 
generally, 551 
wasted costs order. See under 
SOLICITOR (third parties, liability 
to) 
Solicitors Disciplinary Tribunal, at 
hearing before, 688п6 
unqualified person acting as solicitor, 
where, 429 


COUNCIL FOR LICENSED 

CONVEYANCERS 

accounts— 

duty to keep, 941 

licensed conveyancers', power to 
make rules as to, 960 

Adjudication Panel, establishment, 
962n? 

approved regulator, as, 228n6, 952 

authorised persons, 937n^ 

body corporate, as, 937 

chairman, appointment of, 937 

committees, discharge of functions by, 
940 

compensation fund, power to make 
rules, 959 

conduct rules, power to make, 954, 958 

designated professional body, as, 942 

disciplinary proceedings, responsibility 
for— 

Discipline and Appeals Committee. 
See DISCIPLINE AND APPEALS 
COMMITTEE 5 

intervention. See intervention by 
below 


COUNCIL FOR LICENSED 
CONVEYANCERS—continued 
disciplinary proceedings, responsibility 
for—continued 
Investigating Committee. See 
INVESTIGATING COMMITTEE 
preliminary LS DLE 962 
establishment, 937n 
expenses, payment of, 937, 941 
financial services, provision of, 942 
generally, 937 
incidental powers, 939 
insurance with authorised insurers, 
power to require, 959 
intervention by— 
circumstances justifying, 971 
costs, recovery of, 976 
death of licensed conveyancer, 
despite, 971 
documents or other property, powers 
as to о 
files, examination of, 977, 987 
money, powers as to, 972 
recognised body, as to, 986 
redirected communications, powers as 
to, 974 
revocation etc of licence, despite, 971 
trusts, powers as to, 975 
Investigating Committee. See 
INVESTIGATING COMMITTEE 
licence— 
power to issue, 945 
See further under LICENSED 
CONVEYANCER 
licensed body: meaning, 9371? 
membership— 
numbers, 937 
payment of expenses, 937 
qualifications, 937 
vacancy, effect, 939 
Office for Legal Complaints, within 
jurisdiction of, 978 
officers, appointment, 938 
powers— 
appointment of officers and staff, 938 
delegation of, 940 
generally, 939 
rules, as to, 940 
proceedings, 939 
professional indemnity, power to make 
rules, 959 
qualification regulations, power to 
make, 954 
recognised body. See under LICENSED 
CONVEYANCER 
rules, power to make, 940 
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COUNCIL FOR LICENSED 
CONVEYANCERS—continued 
scheme, duty to prepare, 937n? 
staff, appointment, 938 
COUNCIL OF LEGAL EDUCATION 
Consolidated Regulations, 811 
establishment, 811 
COUNCIL OF THE INNS OF COURT 
Bar Council policies, implementation 
of, 823 
constitution, 822 
disciplinary tribunals, power to 
appoint, 914 
establishment, 813 
functions, 825 
membership, 824 
officers, 824 
powers, 825 
COUNTY COURT 
bill of costs, application for assessment 
of, 754 
delivery up of clients’ papers, 
jurisdiction, 556 
right of audience, in, by 
Lord Chancellor’s direction, 346 
COURT OF FACULTIES 
complaints against notaries— 
approved complaints resolution 
procedure, 1029n5 
designated society, referral to, 1029 
misconduct— 
conduct amounting to, 1030 
conduct not amounting to, 1029 
nominated notary о 
allegation, 1030n* 
scrivener notary, against, 1031 
disciplinary proceedings— 
appeals, 1032 
commissary in, role of, 1032 
competent complainant: meaning, 
10331? 
generally, 1033 
hearings, 1032 
review of order, application for, 1034 
sanctions, 1033 
Master. See MASTER OF FACULTIES 
practising certificate, issue of, 1017 
Qualifications Board, function of, 1005 
scrivener, allegation as to conduct ог 
practice, 1031 
COURT OF JUSTICE OF THE 
EUROPEAN UNION 
right of audience, 854 
DAMAGES 
Office for Legal Complaints, exemption 
from liability, 302 
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DEFAMATION 
barrister's privilege for defamatory 
statements, 874 
immunity for statement in judicial 
proceedings, 874 
legal complaints, in proceedings as to, 
336 


DEFAMATION ACTION 


solicitor's protection from, 537 


DEPUTY DISTRICT JUDGE 
(MAGISTRATES' COURT) 
solicitor as, restriction on involvement 
in proceedings, 529 
DISBURSEMENTS 
meaning, 729 
costs, and, 729 
paid: meaning, 758n? 


DISCIPLINE AND APPEALS 
COMMITTEE w 
meaning, 95717, 964. 
appeal from, to High Court, 962, 963 
appeal to— 
decisions in relation to licences, 970 
direction of Investigating Committee, 
from, 962 
order of Investigating Committee, 
from, 963 
disqualification from holding licence, 
order as to, 969 
establishment, 964 
evidence etc before, 966 
licensing authority decisions, 
Lord Chancellor's powers, 1069 
oaths, before, 966 
orders open to, 967 
procedure in disciplinary hearings, rules 
as to, 965 
recognised body, functions as to. See 
under LICENSED CONVEYANCER 
(recognised body) 
reference of allegation to, 962 
removal of disqualification from holding 
licence, 968 
revocation of licence for fraud or error, 
969 
role, 964 
rules— 
constitution, meetings etc, as to, 964 
procedure in disciplinary hearings, as 
to, 965 


DISCRIMINATION 

barrister, by, 885n? 

pupillage, in relation to offers of, 836 
EMPLOYMENT LAW 

pupillage, status of, 837 
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ENTRY POWERS 
approved regulator's designation, 
following cancellation of, 1068 
licensing authority's designation, 
following cancellation of, 1068 


EUROPEAN COURT OF HUMAN 
RIGHTS 
right of audience, 855 


EUROPEAN LAWYER 
meaning, 376 
barrister— 
entry into profession of, 392 
practice under title of, 393 
call to the Bar, 841 
competent authority— 
meaning, 38013, 384 
certificate of registration, provision 
of, 385 
disciplinary authority— 
complaint to, 381 
England, in, 381n* 

European Communities (Services of 
Lawyers) Order 1978, purpose, 
qu 

freedom of establishment, 375 

generally, 375 

misconduct, professional, 381 

offence of pretending to be, 427 

practice— 

exchange of information, 385 

home professional title, 386n2, 841 

joint, 388 

professional activities, of, 386 

registered European lawyer. See 
registered European lawyer below 

regulations as to, 382 

professional activities in UK, pursuit 

of— 
documents etc not related to legal 
proceedings, drawing of, 379 
legal proceedings, representation in, 
378 
Order as to, 377 
registration, need for, 383 
professional body— 
meaning, 38301 
exchange of information between, 
385 
professional conduct— 
appropriate authority, proceedings 
by, 391n 
rules, failure to comply with, 391 
recognition by member states, 375 
registered European lawyer— 
meaning, 3831? 
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EUROPEAN LAWYER —continued 
registered European lawyer—continued 
England and Wales, right to practise 
in, 841 
higher courts, right of audience in, 
532 
joint practice, activities as part of, 
388 
offence of pretending to be, 427 
representation in legal proceedings, 
389 
right of audience, 841 
title and description to be used by, 
387 
registration— 
need for, 383 
registered European lawyer. See 
registered European lawyer above 
representation in legal proceedings, 389 
salaried employment, in, 386 
solicitor— 
entry into profession of, 392 
practice under title of, 393 
specified states, in, 376 
status as, verification of, 380 
title and description, use of, 380 
Treaty on the Functioning of the 
European Community, effect, 375 
unregistered, costs and fees of, 390 


EXECUTOR 
retainer of solicitor by, 572 


FAMILY COURT 
right of audience, in, by 
Lord Chancellor's direction, 346 


FINANCIAL SERVICES 
Council for Licensed Conveyancers as 
designated professional body, 942 
solicitors, by, regulation of, 642 


FIRST-TIER TRIBUNAL (CLAIMS 
MANAGEMENT SERVICES) 
appeal to, 416 


FOREIGN LAWYER 

meaning, 461п2 

accountant's report, compliance with 
provisions, 637 

call to the Bar, 842 

compensation fund, grant from, 647 

framework of practice for, 490 

registration of. See under SOLICITORS 
REGULATION AUTHORITY 

Solicitors Disciplinary Tribunal's powers 
as to, 525 


FRAUDULENT TRADING 
solicitor's liability for, 654 
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GENERAL COURT OF THE 
EUROPEAN UNION 
right of audience, 854 


HABEAS CORPUS 
who may make application for, 851 


HIGH COURT OF JUSTICE 
appeal to— 
benchers, from decisions of, 821 
Discipline and Appeals Committee, 
from, 962, 963 
practising certificate, against refusal 
of, 674 
Solicitors Disciplinary Tribunal, 
from— 
appeal against court's decision, 694 
application— 
affidavit in support, 692 
generally, 692 
notice of, service, 692 
withdrawal, 692 
costs, payment of, 693 
decision of Solicitors Regulation 
Authority, against, 517 
discretionary powers, 692 
generally, 691 
orders, 692, 693 
registered foreign lawyers, with 
tespect to, 525 
SRA appearing by counsel, 692, 
694 
bill of costs— 
application for assessment of, 754 
jurisdiction to order delivery of, 738 
charging order, jurisdiction to make, 
791 
delivery up of clients’ papers, 
jurisdiction, 556 
divestiture by, 1113 
open court, application by counsel 
only, 851 
Visitors to the Inns of Court, judges 
sitting as, 821 


HIGH COURT OF PARLIAMENT 
right of audience before, 845 


HOUSE OF COMMONS 
barrister as member of, restriction on 
right of audience, 846 
Legal Ombudsman for England and 
Wales— 
assistant ombudsman, disqualification 
of, 338 
Chief Ombudsman, disqualification 
of, 337 
Office for Legal Complaints, 


disqualification of members of, 294 
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ILEX PROFESSIONAL STANDARDS 
approved regulator, as, 228n? 


IMMIGRATION ADVICE 
authorised persons, 420 
qualified persons, 420 
IMMIGRATION SERVICES PROVIDER 
authorised persons, 420 
qualified persons, 420 
INCOME TAX 
barrister's liability, 934 


INJUNCTION 
claims management services, against 
person providing, 415 


INNS' COUNCIL. See COUNCIL OF THE 
INNS OF COURT 


INNS OF CHANCERY 
attorneys and solicitors as members of, 
436 
dining clubs, as, 436 
dissolution, 43611 
INNS OF COURT 
meaning, 819 
barristers as members of, 819 
barristers’ education and training, role 
in, 829 
benchers— 
meaning, 815n8 
appeal from decision of, 821 
appeal to the courts by, 821 
authority, 820 
governing body, as, 820 
powers, 820 
constitution, 819 
Council of the Inns of Court. See 
COUNCIL OF THE INNS OF COURT 
expulsion from, 819 
functions, 819 
funding powers, 819 
historical background, 811 
membership, 819 
property vested in trustees, 819 
Senate of the Inns of Court and Bar, 
establishment and dissolution, 812, 
813 
student member, Code of Conduct 
inapplicable to, 881п4 
unincorporated nature of, 819 
Visitors of, appeal to, 821 
INSTITUTE OF CHARTERED 
ACCOUNTANTS IN ENGLAND 
AND WALES 
approved regulator, as, 228п12 


INSTITUTE OF CHARTERED 
ACCOUNTANTS OF SCOTLAND 
approved regulator, as, 228n 
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——————— 


INSTITUTE OF TRADE MARK 
ATTORNEYS 
approved regulator, as, 228п8, 419 
INSURANCE COMPANY 
solicitor's appointment on behalf of 
insured, 566n 
INTEREST ON MONEY 
licensed conveyancer's client's money, 
961, 988 
solicitor's client's money, 510 
solicitor's costs. See under COSTS 
(solicitor, owed to) 
INTERNATIONAL COURT OF JUSTICE 
right of audience, 856 
INTERNATIONAL INVESTMENT 
DISPUTE 
representation by counsel, right to, 849 
right of audience, 849 
INVESTIGATING COMMITTEE 
Adjudication Panel, functions discharged 
by, 9622 
appeal against direction given by, 962 
appeal against order made by, 963 
determination of allegations by, 963 
establishment, 962 
information notice, 987 
powers, 962 
recognised body, functions as to. See 
under LICENSED CONVEYANCER 
(recognised body) 
remit, 962 
representations to, 962 
rules as to constitution of, 962n? 
JUDGE 
defamatory statement by, absolute 
privilege, 874 
practice, barred from, 422 
JUDICIAL OFFICE 
holder barred from practice, 422 
JUDICIAL REVIEW 
Visitors to the [nns of Court, of 
decisions of, 821 
JUROR 
barrister’s eligibility, 873 
LAW REPORTS 
authentication by barrister, 863 
LAW SOCIETY 
body corporate, as, 439 
charter granted to, 436 
Council— 
alliances with other societies, power 
to form, 450 
charter, power to amend, 439 
committees, exercise of powers by, 
448 
common seal, custody and use, 446 


LAW SOCIETY—continued 
Council—continued 
constitution, 444 
deputy vice-president— 
election, 447 
power to demand ballot for 
election, 44712 
documents as evidence, 452 
election to, 444, 445 
expenses, payment of, 446 
general funds, power to use, 449 
management, powers of, 448 
meetings, 446 
minimum working number of 
members, 444 
officers, 444 
president, 447 
staff, employment of, 451 
sub-committees, exercise of powers 
by, 448 
suspension of members, 444 
vice-president, 447 
general meetings, 440 
grouped law societies, and, 453 
historical background, 436, 438n! 
local law societies, and, 453 
membership— 
affiliates, 442 
associate, 442 
byelaws, rules etc, power to make, 
440 
Council’s power to elect to, 441 
eligible candidate: meaning, 441n! 
expulsion, 443 
honorary members— 
meaning, 442 
fees or subscriptions, exemption 
from, 4401 
generally, 441, 442 
terms applicable to, 442 
suspension, 443 
termination, 443 
name, historical development, 438п2 
purposes, 440012 
representation on other bodies, 453 
Royal Charter, incorporation under, 
438, 439 
Solicitors Disciplinary Tribunal. See 
SOLICITORS DISCIPLINARY TRIBUNAL 
Solicitors Regulation Authority. See 
SOLICITORS REGULATION 
AUTHORITY 
special general meeting, 440 


LEGAL ADVICE CENTRE 
meaning, 896n2 
barrister working at, 896 
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LEGAL AID LEGAL OMBUDSMAN FOR ENGLAND 
barrister's conduct, complaint as to, AND WALES—continued 
917 complaint —continued 


complaint: meaning, 917n! 
criminal legal aid work: meaning, 
217n 


LEGAL COMPLAINTS 
Office for. See OFFICE FOR LEGAL 
COMPLAINTS 


LEGAL EDUCATION 
barristers, of. See BARRISTER (education 
and training) 
LEGAL EXECUTIVE 
meaning, 1043 
Chartered Institute. See CHARTERED 
INSTITUTE OF LEGAL EXECUTIVES 
commissioner for oaths, as, 1043 
generally, 1043 
practice, 1043 
reserved legal activities, undertaking, 
1043 
LEGAL OMBUDSMAN FOR ENGLAND 
AND WALES 
appointments— 
assistant ombudsman, 338 
Chief Ombudsman, 337 
assistant ombudsman— 
appointment, 338 
delegation of functions, 340 
disqualification from certain other 
offices, 338 
Bar Standards Board within jurisdiction 
of, 916 
charges payable by respondents, 324 
Chief Ombudsman— 
appointment, 337 
delegation of functions, 340 
disqualification from certain other 
offices, 337 
reports of, 339 
complainant— 
meaning, 31506 
applicable, 318 
conditions to be fulfilled, 318 
complaint— 
charges payable by respondents, 324 
continuity of, 320 
defamation in proceedings, 336 
determination. See determination 
below 
dismissal— 
notification of, 341 
specified circumstances, in, 321n? 
excluded— 
generally, 317 
notification of exclusion, 341 


party in relation to, 321n! 
procedure for making, rules as to, 
32] 
referral, notification of, 341 
report of investigation of, 333 
co-operation with, solicitors' duty of, 
454 
costs, power to award, 321n!? 
determination— 
acceptance, 326 
directions in— 
enforcement by complainant, 327 
nature of, 325 
fair and reasonable nature of, 325 
generally, 325 
rejection, 326 
reporting order, 328 
written statement of reasons, 326 
disciplinary action: meaning, 315п7 
documents. See under information 
below 
employees, acts and omissions by, 319 
excluded complaint. See under 
complaint above 
failure to co-operate with investigation, 
reporting, 343 
information— 
documents— 
enforcement of requirement to 
produce, 332 
failure to produce, 331 
ombudsman's right to, 330 
duty to share, 329 
enforcement of requirement to 
provide, 332 
failure to provide, 331 
privileged nature of, 336 
provision to ombudsman, 330 
report of investigation of complaint, 
333 
restricted— 
disclosure of, 335 
generally, 334 
interested body: meaning, 318n? 
introduction, 315 
jurisdiction, 316 
LeO, informally known as, 315n! 
misconduct, referral to approved 
regulators, 342 
Office for Legal Complaints, 
administration by, 315 
operation of scheme, 321 
partner, acts and omissions by, 319 
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AND WALES—continued 
party in relation to complaint, 321n! 
procedure for making complaints, rules 
as to, 321 
purpose, 315 
report of investigation of complaint, 
333 
respondent: meaning, 316n? 
rules— 
consent requirement for, 322 
Legal Services Board's power as to, 
323 


LEGAL PROFESSION 


barristers. Зее BARRISTER 
complaints and discipline. See OFFICE 
FOR LEGAL COMPLAINTS 

regulation— 

previous regulators, continuation as 
approved regulators, 201 

regulatory bodies, establishment, 201 
statutory nature of, 201 

regulatory objectives, 202 

solicitors. See SOLICITOR 


LEGAL PROFESSIONAL PRIVILEGE 


barrister's communications, 877 

legal services provided other than by 
barrister or solicitor, 351 

licensed body providing services through 
relevant lawyer, 351 

licensed conveyancer, and, 989 

solicitor and agent, between, 804 


LEGAL SERVICES 

advocacy services: meaning, 351n? 

audience, right of. See RIGHT OF 
AUDIENCE 

barrister, provision by. See BARRISTER 

claims management services. $ee CLAIMS 
MANAGEMENT SERVICES 

commissioner for oaths, 417 

conveyancing services: meaning, 351n? 

costs lawyer, 421 

European lawyer. See EUROPEAN 
LAWYER 

legal services body. See under SOLICITOR 
(recognised body) 

legislation governing, 344 

litigation services: meaning, 35114 

Northern Ireland lawyers, right to 
practise in England and Wales, 345 

patent agent, 418 

patent attorney, 418 

probate services: meaning, 35116 

provision generally, 344 ( 

recognised body. See under SOLICITOR 
(recognised body) 
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LEGAL OMBUDSMAN FOR ENGLAND | LEGAL SERVICES continued 


representation, right of, 531 

reserved legal activities. See RESERVED 
LEGAL ACTIVITY 

Scottish lawyers, right to practise in 
England and Wales, 345 

solicitor, provision by. Зее SOLICITOR 

transitional provisions, 344 


LEGAL SERVICES BOARD 


accounts— 
duty to keep, 203 
statement of accounts, 203n!! 
annual report, 213 
approved regulator— 
application to Board. See under 
APPROVED REGULATOR 
Board as— 
designation by Lord Chancellor, 
236 
generally, 237 
modification of Board's functions, 
238 
orders by Lord Chancellor, 236 
regulatory conflict, 240 
separation of functions, 239 
information requirements, 245 
interference with, prohibition on, 242 
barristers’ education and training, role 
in, 829 
body corporate, as, 203 
borrowing powers, 203 
chairman, 204 
Chief Executive, 207 
committees, 208 
composition, 203 
Consumer Panel. $ee CONSUMER PANEL 
damages, exemption from liability in, 
210 
directions— 
approved regulator, to. $ee APPROVED 
REGULATOR (directions to) 
intervention direction. See under 
APPROVED REGULATOR 
Lord Chancellor's power to give, 
203n!! 
expenditure, payment of sums towards, 
03n! 
functions— 
corporate governance, regard to 
principles of, 211 
delegation, 212 
general, 211 
modification of, by Lord Chancellor’s 
order, 238 
regulatory objectives, need to meet, 
2131 
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LEGAL SERVICES BOARD—continued 
functions—continued 
separation of, 239 
guidance from, 214 
information— 
disclosure to the Board, 221 
permitted persons, held by or on 
behalf of— 
designation of permitted persons, 
224 
disclosure, 221 
permitted persons: meaning, 221 
restricted. See restricted information 
below 
use by Board, 222 
instruments, proof of, 209 
levy rules— 
leviable Board хеше, 216п4 
leviable body, 216n? 
Leviable Lord е 
expenditure, 216n$ 
Leviable Office for Legal Complaints 
expenditure, 216n? 
payment of levy, 217 
power to make, 216 
licensable body's application for licence 
to, 1090, 1091 
licensing authority, as, 1051 
licensing authority, designation as 
approved regulator. See LICENSING 
AUTHORITY (approved regulator as, 
designation of) 
licensing rules— 
co-operation provisions in, 1073 
duty to make, 1072 
members— 
Chief Executive, 207 
damages, exemption from liability 
in, 210 
lay person as, 205 
maximum number, 203n^ 
ordinary— 
meaning, 205 
appointment, 205 
pension etc, 205 
qualifications, 205 
remuneration, 205 
resignation or removal, 206 
tenure, 206 
terms of appointment, 206 
Office for Legal Complaints, power to 
appoint members of, 293, 294 
performance targets, power to set— 
approved regulators, 256 
Office for Legal Complaints, 298 


LEGAL SERVICES BOARD—continued 
policy statements— 
issue, power to, 281 
procedure for issue, 282 
relevant matters, 281 
practising fee— 
meaning, 283n? 
rules as to, 283 
procedure, power to regulate, 203 
public authority, as, 203 
records— 
duty to keep, 203 
public nature of, 203 
regulatory objectives, 202 
restricted information— 
meaning, 219 
disclosure of, 220 
excluded па 21912 
Lord Chancellor's power to restrict 
disclosure; 220 
restricted person: : meaning, 219n^* 
rules— 
consultation requirements for, 218 
excluded rules: meaning, 218n? 
levy. See levy rules above 
procedure for making, 218 
seal, application of, 209 
service of dO E etc, 203011 
share limit breached, duty to notify 
Board, 1116 
staff, appointment, 207 
statement of accounts, 203п11 
validity of acts, certain circumstances 
not affecting, 203 
voluntary arrangements, entry into, 215 
voting limit breached, duty to notify 
Board, 1116 


LEGAL SERVICES COMPLAINTS 
COMMISSIONER 
abolition, 292 


LEGAL SERVICES OMBUDSMAN 
abolition, 292 


LICENSABLE BODY 
meaning, 1050 
licence— 
application for, 1088, 1090 
conditions subject to, 1092 
issue, 1088 
Legal Services Board's power to 
determine application, 1090, 
1091 
modification of terms, 1093 
terms of, 1092 
non-authorised person— 
meaning, 1050n! 
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LICENSABLE BODY -—continued 


non-authorised person—continued 
indirect interest in licensable body, 
having, 10501? 

person having interest in: meaning, 
105002 

suitability of regulatory arrangements 
etc, licensing authority's duty to 
determine, 1089 


LICENSED BODY 


meaning, 1049 
appropriate regulator, referral to, 1123 
authorised by the former authority, 
106604 
communications redirection order, 
effect, 1130 
documents— 
notice to produce or deliver, 1128 
order to produce or deliver, 1129 
financial penalties imposed on— 
appeal against, 1120 
power to impose, 1120 
Head of Finance and Administration— 
designation, 1083 
duties, 1119 
Head of Legal Practice— 
designation, 1082 
duties, 1118 
information, licensing authority 
requiring, 1122 
licence— 
application for, 1075 
cessation on grant of licence by 
another authority, 1077 
continuity, 1078 
determination of application, 1076 
duration of, 1077 
modification, 1079 
renewal, 1077 
review of refusal to grant or terms 
of, 1076 
revocation, 1087, 1124 
special bodies, 1080 
suspension, 1087, 1124 
licensing rules— 
meaning, 1071 
approval, 1057 
contents, 1071 
co-operation with investigations, 
provisions as to, 1073 
disqualification, criteria for, 1086 
effective date of, 1072 
fees, 1085 
financial penalties, 1085 
Head of Finance and Administration, 
1083 
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LICENSED ВОру—соттива 
licensing rules—continued 
Head of Legal Practice, 1082 
Legal Services Board's duty to make, 
1072 
management, as to, 1081 
practice requirements, 1084 
special bodies, application to, 1074 
management, 1081 
money held by ог on behalf of— 
information about, power to request, 
1127 
payment by person holding— 
licensing authority's intervention 
powers, 1125n! 
prohibition, 1125 
vesting in licensing authority, 1126 
multi-disciplinary practice, 1050n* 
non-authorised person, duties of, 1117 
practice requirements, 1084 
register of, 1094 
regulation of, 1049 
restricted interest— 
meaning, 1095n? 
application for licence, approval on— 
non-authorised person— 
meaning, 1050n! 
approval of, need for, 1099 
identification of, need for, 1098 
notified interest— 
conditional approval of, 1101 
objection to, 1102 
unconditional approval of, 1100 
approval after issue of licence— 
continuing notification, 1103 
existing restricted interest— 
imposition of conditions on, 
1108 
objection to, 1109 
information, licensing authority's 
power to require, 1104 
notifiable interest— 
conditional approval of, 1106 
objection to acquisition of, 1107 
unconditional approval of, 1105 
conditions, 1114 
decisions, records of, 1115 
divestiture— 
condition, 1111 
High Court, by, 1113 
restriction notice, 1112 
share limit— 
breach of, 1116 
imposition of, 1110 
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LICENSED BOD Y—continued 


restricted interest—continued 
subject to approval— 
after licence issued. See approval 
after issue of licence above 
approval requirements, meeting, 


holding of, 1095 
lesser restricted interest, 1097n® 
multiple interests, 1097 
partnership, in case of, 1095 
voting limit— 

breach of, 1116 
imposition of, 1110 

share limit. See under restricted interest 
above 

special bodies, 1074, 1080 

trustee, as, substitution, 1131 

voting limit. See under restricted interest 
above 


LICENSED CONVEYANCER 
meaning, 936n 
accounts— 
client accounts, 960 
interest on, 961, 988 
keeping, 960 
rules, compliance with, 960 
administration of oaths, 990 
advocacy licence— 
meaning, 949n18 
appeal as to, 970 
application for, 955 
conditional, 957 
conduct rules, 954 
conveyancing services, application of 
statutory provisions relating to, 
953 
issue, 956 
power to grant, 952 
qualification regulations, 954 
refusal, 956 
register, entry in, 950 
removal of disqualification from 
holding, 968 
revocation for fraud or error, 969 
authorisation, 952 
body corporate, offence by, 433 
client: meaning, 960n° 
client’s account— 
interest on client’s money, 961, 988 
keeping, 960 
compensation for losses caused by, rules 
to ensure, 959 
conduct, code governing, 958 
continuing professional development, 
951 
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LICENSED CONVEYANCER—continued 


conveyancing services, application of 
statutory provisions relating to, 
958 

Council for Licensed Conveyancers. See 
COUNCIL FOR LICENSED 
CONVEYANCERS 

disciplinary proceedings— 

Discipline and Appeals Committee. 
See Discipline and Appeals 
Committee below 

intervention by Council for Licensed 
Conveyancers. $ee COUNCIL FOR 
LICENSED CONVEYANCERS 
(intervention by) 

Investigating Committee. See 
Investigating Committee below 

Office for Legal Complaints, 
jurisdiction of, 978 

preliminary inVeetigation, 962 

recognised body. See recognised body 
(disciplinary control) below 

Discipline and Appeals Committee— 

meaning, 957n’, 964 

appeal from, to High Court, 962, 
963 

appeal to— 

decisions in relation to licences, 
970 

direction of Investigating 

` . Committee, from, 962 

order of Investigating Committee, 
from, 963 

disqualification from holding licence, 
order as to, 969 

establishment, 964 

evidence etc before, 966 

oaths, before, 966 

orders open to, 967 

procedure in disciplinary hearings, 
rules as to, 965 

recognised body, functions as to. See 
recognised body (disciplinary 
control) below 

reference of allegation to, 962 

removal of disqualification from 
holding licence, 968 

revocation of licence for fraud or 
error, 969 

role, 964 

rules— 

constitution, meetings etc, as to, 
964 

procedure in disciplinary hearings, 
as to, 965 
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LICENSED CONVEYANCER—continued 
Estate Agents Act 1979, exclusion of, 
EPI 
generally, 936 
holding out as, restriction on, 936 
indemnification, rules for, 959 
insurance with authorised insurers, 
requirement as to, 959 
Investigating Committee— 
Adjudication Panel, functions 
discharged by, 96212 
appeal against direction given by, 962 
appeal against order made by, 963 
determination of allegations by, 963 
establishment, 962 
information notice, 987 
powers, 962 
recognised body, functions as to. See 
recognised body (disciplinary 
control) below 
remit, 962 
representations to, 962. 
rules as to constitution of, 96212 
legal professional privilege, 989 
legislation for regulating, 936 
licence— 
meaning, 936n? 
advocacy. See advocacy licence above 
appeal as to, 970 
application for— 
existing licence expiring before 
grant of new, 945 
procedure, 944 
refusal, 946 
conditions— 
appeals, stay of imposition during, 
947132 
circumstances justifying, 947 
currency of licence, imposition 
during, 948 
issue, on, 947 
removal or variation, 948111 12 
disqualification from holding, removal 
of, 968 
duration, 945 
issue, 945 
litigation. See litigation licence below 
need for, 936 
probate. See probate licence below 
refusal, 946 
requirements for issue, 945 
revocation on grounds of fraud or 
error, 969 
suspension, 949 
termination, 949 


LICENSED CONVEYANCER—continued 
litigation licence— 


meaning, 949019 

appeal as to, 970 

application for, 955 

conditional, 957 

conduct rules, 954 

conveyancing services, application of 
statutory provisions relating to, 
953 

issue, 956 

power to grant, 952 

qualification regulations, 954 

refusal, 956 

register, entry in, 950 

removal of disqualification from 
holding, 968 

revocation for fraud or error, 969 


modification of certain enactments 


relating to conveyancing etc, 991 


pretending to be, offence, 433 
probate licence— 


meaning, 949120 

appeal as to, 970 

application for, 955 

conditional, 957 

conduct rules, 954 

conveyancing services, application of 
statutory provisions relating to, 
953 

issue, 956 

power to grant, 952 

qualification regulations, 954 

refusal, 956 

register, entry in, 950 

removal of disqualification from 
holding, 968 

revocation for fraud or error, 969 


recognised body— 


accounts, application of rules as to, 
988 
body corporate, offence by, 433, 434 
conveyancing services, rules as to 
provision of, 979 
conveyancing services body, 981 
disciplinary control— 
determination of allegation, 983 
generally, 982 
hearing of allegation, 983 
intervention by Council— 
circumstances justifying, 986 
examination of files, 987 
orders, 983 
revocation of recognition, 984 
Estate Agents Act 1979, exclusion 
of, 991 
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LICENSED CONVEYANCER—continued 
recognised body—continued 
interest on clients’ money, application 
of rules as to, 988 
legal professional privilege, 989 
partnership, offence by, 434 
pretending to be, offence, 433 
recognition— 
conditions for, 980 
grant of, appeal against, 985 
revocation for fraud or error, 984 
removal of conditions, 980 
unincorporated body, offence by, 434 
register of, 950 
training rules, 943 
transitional period, position during, 
936n^ 


LICENSING AUTHORITY 
meaning, 1051 
appeals, Lord Chancellor's powers, 
1069 
application to become. See under 
approved regulator as, designation 
of below 
approved regulator— 
bodies designated as, 1057n^ 
designation. See approved regulator 
as, designation of below 
generally, 1051 
approved regulator as, designation of— 
application— 
advice, Legal Services Board's 
request for, 1054 
decision notice, 1056 
determination of, 1056 
dismissal, 1053 
effect of grant, 1057 
fee, 1052n® 
form and manner of, 105206 
more than one reserved legal 
activity, as to, 1056, 1057 
power to make, 1052 
rules governing decision as to, 
1055 
withdrawal, 1053 
cancellation. See cancellation of 
designation below 
decisions, rules for making, 1055 
orders designating, 1057n* 
cancellation of designation— 
assistance to new authority 
following, 1068 
automatic, 1058 


entry and search powers following, 
1068 
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LICENSING AUTHORITY continued 
cancellation of designation—continued 
order, by— 
act or omission, recommendation 
due to, 1061 
advice, Board seeking, 1063, 1064 
decision notice, 1065 
licensing authority's right to 
respond to advice given, 1064 
Lord Chancellor, by order of, 1059 
notification, 1062 
recommendation on application by 
approved regulator, 1060 
representations, right to make, 
1062, 1064 
warning notice, 1062 
proposed, 1052 
transfer arrangements, 1066, 1067 
communications redirection order, 
application for 1130 
documents held by licensed body— 
notice to produce or deliver, 1128 
order to produce or deliver, 1129 
Legal Services Board as, 1051 
licence— 
application for, 1075, 1088 
cessation on grant of licence by 
another authority, 1077 
continuity, 1078 
determination of application, 1076, 
1088 
duration of, 1077 
issue, 1088 
modification, 1079 
renewal, 1077 
review of refusal to grant or terms 
of, 1076 
revocation, 1087, 1124 
special bodies, 1080 
suspension, 1087, 1124 
licensed body, control of. See LICENSED 
BODY 
licensing rules— 
meaning, 1071 
approval, 1057 
contents, 1071 
co-operation with investigations, 
provisions as to, 1073 
disqualification, criteria for, 1086 
effective date of, 1072 
fees, 1085 
financial penalties, 1085 
Head of Finance and Administration, 
1083 
Head of Legal Practice, 1082 
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LICENSING AUTHORITY —continued 
licensing rules—continued 
Legal Services Board's duty to make, 
1072 
management, as to, 1081 
practice requirements, 1084 
special bodies, application to, 1074 
management requirements, 1081 
money held by or on behalf of licensed 
body— 
information about, power to request, 
m27 
payment by person holding— 
licensing authority’s intervention 
powers, 1125n! 
prohibition, 1125 
vesting in licensing authority, 1126 
money vesting in, 1126 
policy statement, 1070 
register of licensed bodies, duty to 
keep, 1094 
suitable regulatory arrangements, 
determination as to, 1089 


HIEN 
solicitor's. See SOLICITOR'S LIEN 


LIMITATION OF ACTIONS 
bill of costs, action on, 766 


LIQUIDATOR 
retainer of solicitor by, 574 
LITIGATION 
change of solicitor, 580, 581 
conduct of— 


meaning, 35213 

exempt person, by, 359 

solicitor's right, 533 
licence. See under LICENSED 

CONVEYANCER 

representation, right of, 531 
right to conduct— 

meaning, 344n? 

refusal of, court's powers, 350 
solicitor acting in— 

change of solicitor, 580, 581 

See also SOLICITOR (contentious 

business) 


LITIGATION FUNDING AGREEMENT 
meaning, 727 
barrister accepting instructions under, 
928 
solicitor remunerated by way of. See 
under SOLICITOR (remuneration) 
LORD CHANCELLOR 
approved regulator, cancellation of 
approval, 274 
Bar Council, consultation with, 817 
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LORD CHIEF JUSTICE 
approved regulator, advice to Legal 
Services Board as to, 
231n* 268п12, 27201, 27608 
licensing authority's designation, advice 
as to cancellation of, 1063 
reserved legal activity, investigation 
into— 
advice from, 369 
responsibilities, 368 
MAGISTRATE 
disqualified from hearing proceedings, 
whether, 430 
MASTER OF THE FACULTIES 
appointment powers, 993, 1001 
approved regulator, as, 228п4, 993 
code of practice, approval of, 1019 
ecclesiastical notaries, power to 
appoint, 1001 
fees, power to prescribe, 1004 
general notaries, powers as to, 1003 
Notarial Advisory Board's role, 993 
office of, 993 
Qualifications Board's duty to advise, 
1005 
supervision of notaries by, 1016 
MEDICAL AND DENTAL DEFENCE 
UNION OF SCOTLAND 
claims management services, provision 
of, 399 
MEDICAL DEFENCE UNION 
claims management services, provision 
of, 399 
MEDICAL PROTECTION SOCIETY 
claims management services, provision 
of, 399 
MENTALLY DISORDERED PERSON 
retainer of solicitor by, 569 
MINOR 
retainer of solicitor by, 568 
MONEY LAUNDERING 
duty of confidentiality, exception to, 
539 
MORTGAGE 
money, solicitor holding, 589 
solicitor, to, 606 
solicitor's client, to, 607 
MOTOR INSURERS' BUREAU 
claims management services, provision 
of, 398 
MULTI-NATIONAL PARTNERSHIP 
solicitors, of. See under SOLICITOR 
NATIONAL MINIMUM WAGE 
barrister's pupil not entitled to, 837 
NEGLIGENCE 
barrister's liability for, 875 
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NEGLIGENCE—continued 
clinical negligence: meaning, 726n? 
solicitor’s. See under SOLICITOR 


NORTHERN IRELAND ASSEMBLY 
Legal Ombudsman for England and 
Wales— 
assistant ombudsman, disqualification 
of, 338 
Chief Ombudsman, disqualification 
95337 
Office for Legal Complaints, 
disqualification of members of, 294 


NOTARIAL ADVISORY BOARD 
establishment, 993 
functions, 993п7 
purpose, 993 


NOTARY 
meaning, 992 
accounting rules, 1027 
acting as. See practice as below 
address, notification of, 1025 
admission— 
fees on, 999 
public notary— 
procedure, 1006 
qualification requirements, 1004 
affidavit, taking, 1040 
ancient nature of profession, 992 
bankruptcy, 1020 
bill of exchange, presentation of, 1037 
bond, drawing for payment, 1039 
City of London, practice in or near, 
996 
classes of, 994 
client's money, rules to safeguard, 1027 
Commonwealth overseas, protests and 
acts of, 1042 
complaints— 
approved complaints resolution 
procedure, 1029n5 
designated society, referral to, 1029 
misconduct— 
conduct amounting to, 1030 
conduct not amounting to, 1029 
nominated notary ОС 
allegation, 1030n*: 
Office of Legal Complaints, 
jurisdiction, 1028 
scrivener notary, against, 1031 
conduct— 
code of practice, 1019 
complaints. See complaints above 
general principles, 1019 
instructions, manner of obtaining, 
1020 


NOTARY—continued 
conduct—continued 
notarial misconduct: meaning, 
1029п2 
conflict of interest, 1021 
consular officer acting as, 997 
diplomatic officer acting as, 997 
disciplinary procedures— 
appeals, 1032 
commissary's role, 1032 
Court of Faculties— 
commissary in, role of, 1032 
competent complainant: meaning, 
1033n? 
proceedings, 1033 
review of order, application for, 
1034 
sanctions, 1033 
hearings, 1032 
review of order, application for, 1034 
district, abolition, 994 
duly certified notary, 99217 
ecclesiastical— 
application procedure, 1001 
certificate of fitness, 1001 
eligibility for appointment, 1001 
office-holders, 995 
Public Notaries Acts, inapplicability, 
1002 
education, continuing, 1015 
European Economic Area notary, 
admission of— 
general, 1007 
scrivener, 1013 
faculty— 
meaning, 996n? 
grant of, 1003 
nature of, 996n3 
fees for services, 1024 
foreign, protests and acts of, 1042 
general— 
admission— 
effect, 1009 
procedure, 1006 
qualification for, 1004 
certificate of good character, 1006n6 
certificate of fitness, 1006 
EEA notary, admission of, 1007 
faculty— 
grant of, 1003, 1009 
nature of, 996n? 
fees for admission, 1004, 1006 
Master of the Faculties' powers, 
1003, 1004 
Notarial Practice Course, need to 
complete, 100608 
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code of practice, 1019 

fees on admission, power to regulate, 
999 

indemnity insurance, 1018 

overseas. See overseas practice above 

publicity for, 1023 

requirement to be sworn, admitted 
and enrolled, 998 

restrictions on, 1000 

terms of practice, 1020 


NOTARY—continued NOTARY—continued 
general—continued practising certificate— 
oaths to be taken by, 100412 issue, 1017 
office of, 996 need for, 1017 
Office Practice Course, need to offence of practising without, 1017 
complete, 1006015 procedure for obtaining, 1017 
qualification for admission as, 1004 restrictions or endorsements on, 1017 
Qualifications Board, role etc, 1005 public. See general above 
refusal to appoint— publicity for practice, 1023 
notification procedure, 1006 records, need to keep, 1027 
remedy for, 1008 reserved legal activities— 
scrivener, supervised practice to notarial activities as, 992 
become, 1012 probate activities as, 1036 
impartiality, duty of, 1021 reserved instrument activities, 1036 
indemnity insurance, 1018 role, 992 
instructions, manner of obtaining, 1020 scrivener— 
internet domain name, use of, 1025 meaning, 1010n! 
introduction of clients, requirements allegation about conduct or practice, 
on, 1024 1031 
legal documents, preparation of, 1035 area of jurisdiction, 996п4 
Master of the Faculties. See MASTER OF EEA notary, admission of, 1013 
THE FACULTIES International Union of Notaries, 
misconduct— membership of, 996n® 
conduct amounting to, 1030 international work, specialising in, 
conduct not amounting to, . 1029 996 
name of firm, 1025 office of, 996 
notarial act— practical training, 1011 
meaning, 1021n? proper style of Company, 996n* 
authentic acts, 1041 qualification to practise as, 1010 
evidence, received in, 1041 supervised practice, 1012 
foreign notaries, 1042 ships’ protests, drawing up, 1038 
private form, in, 1041 statutory declaration in lieu of oath, 
public or notarial form, in, 1041 taking, 1040 
types, 1041 supervision by Master of the Faculties, 
notarial activities— 1016 
meaning, 352n®, 992 transitional period, authorisation 
reserved legal activities, as, 992 during, 992n7 
notary public: meaning, 997n? undertaking by, 1022 
oath, administration of, 1040 OATH 
office, supervision of, 1026 administration of— 
overseas practice— meaning, 35217 
appointment, 1014 barrister, by, 858 
issue of faculty, 1014 conveyancing partnership, by, 990 
practice as— exempt person, by, 363 
certificate. See practising certificate licensed conveyancer, by, 990 
below notary, by, 1040 


recognised body, by, 990 
solicitor, by, 534 
Solicitors Disciplinary Tribunal, by, 
680 
notary, to be taken by, 1004п2 


OFFICE FOR LEGAL COMPLAINTS 
accounts, duty to keep, 309 
annual report by, 310 
assistance, arrangements for provision 
of, 303 
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OFFICE FOR LEGAL 
COMPLAINTS—continued 
body corporate, as, 293 
borrowing by, 308 
budget, 307 
chairman— 
appointment, 293, 294 
ceasing to be member, effect, 299 
lay person, 294 
pension, allowances and gratuities, 
300 
removal, 299n® 
remuneration, 300 
committees— 
delegation to sub-committee etc, 306 
establishment of, 304 
procedure, 305 
quorum, 305 
constitution, 293 
corporate governance, regard to 
principles of, 297 
Council for Licensed Conveyancers 
within jurisdiction of, 978 
Crown, relationship with, 293 
damages, exemption from liability in, 
302 
establishment, 292 
functions, delegation of, 306 
general obligations, 296 
land, acquisition and disposal of, 312 
members— 
appointment, 294 
cessation of membership, 294 
chairman. See chairman above 
damages, exemption from liability 
in, 302 
excluded persons, 294 
House of Commons, disqualification 
from membership of, 294 
lay persons as, 294 
Northern Ireland Assembly, 
disqualification from membership 
of, 294 
ombudsman as, 294 
pension, allowances and gratuities, 
300 
reappointment, 299 
remuneration, 300 
resignation or removal, 299 
tenure, 299 
terms of appointment, 299 
monitoring of, 298 
ombudsman scheme. See LEGAL 
OMBUDSMAN FOR ENGLAND AND 
WALES 
performance targets, 298 


OFFICE FOR LEGAL 
COMPLAINTS—continued 
procedure, power to regulate, 305 
proof of instruments, 295 
public authority, as, 293 
records— 
duty to keep, 309 
public nature of, 293 
regulatory objectives, 202 
requirements, need for compliance 
with, 296 
rules made by, consultation 
requirements, 311 
seal, authentication of application, 295 
staff, appointment and conditions, 301 
status, 293 
validity of acts, effect of vacancy etc 
on, 305 
voluntary scheme— 
determining complaint under, 314 
legal services complaint, to resolve, 
313»? 
operation, 314 
power to establish, 313 
qualification for participation in, 314 
rules, power to make, 313 
standard terms, use of, 314п!0 
OFFICE-HOLDER 
practising certificate, exemption from 
requirement to hold, 470 
solicitor, exemption from need to 
qualify as, 470 
OMBUDSMAN SCHEME. See THE LEGAL 
OMBUDSMAN FOR ENGLAND AND 
WALES 
PARTNERSHIP 
legal services offence committed by, 423 
licensed conveyancing, offence in 
connection with, 434 
recognised body, pretending to be, 502 
PATENT ATTORNEY 
authorised: meaning, 418п8 
body: meaning, 418n!? 
Chartered Institute of Patent 
Attorneys— 
approved regulator, as, 418 
register kept by, 418 
transitional period, activities during, 
418 
register of, 418 
registered: meaning, 41816 
reserved legal activities, 418п11 
РЕВЕ 
barrister as, right of audience, 846 
PRIVY COUNCIL 
right of audience before, 847 
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PROBATE RESERVED LEGAL 
activities. See under RESERVED LEGAL ACTIVITY—continued 
ACTIVITY advocates—continued 
licence. See under LICENSED employed, 354 
CONVEYANCER Quality Assurance Scheme for 


papers: meaning, 352n° 
services; meaning, 35116 


PROFESSIONAL BODY 


meaning, 383nl 

European lawyers, exchange of 

. A information about, 385 

PROPERTY 

solicitor’s lien on. See SOLICITOR’S LIEN 
(property or funds recovered, on) 

solicitor's transaction with client. See 
SOLICITOR (transaction with client) 
(purchases and sales) 


PUPILLAGE 


agreement, status of, 837 
approved training organisation, in, 835 
discrimination in relation to offers of, 
836 
employment status of pupil, 837 
Handbook, detailed rules in, 835 
periods of, division into, 835 
pupil— 
chambers, not a member of, 838 
discrimination towards, 836 
employment status, 836 
national minimum wage, not entitled 
to, 837 
worker, not a, 837 
pupil supervisor, 835 
time limit on starting, 835 
QUEEN'S COUNSEL 
appointment, 857 
effect of appointment, 857 
selection panel, 857n* 


RECOGNISED BODY 


licensed conveyancing. See under 
LICENSED CONVEYANCER 
solicitors. See under SOLICITOR 


REMUNERATION 


solicitor, of. See under SOLICITOR 


REPRESENTATION 


right of— 
disciplinary proceedings, in, 531 
European Convention on Human 
Rights, under, 531 


RESERVED LEGAL ACTIVITY 


meaning, 352 
administration of oaths— 
meaning, 352п7 
exempt person, by, 363 
advocates— 
duties, 353 


Advocates, 355 
audience, right of, 530, 843 
authorised person— 
meaning, 356 
generally, 356 
listed body, authorised by, 356n$ 
cessation, recommendation as to, 367 
Chartered Institute of Patent Attorneys, 
as approved regulator, 418 
conduct of litigation— 
meaning, 3521? 
exempt person, by, 359 
Council for Licensed Conveyancers, as 
approved regulator, 952 
entitlement to carry on, 349 
European lawyer— 
meaning, 376 
exempt person, 364 
exempt person— 
meaning, 357 
administration of oaths by, 363 
conduct of litigation by, 359 
employer of, 365 
European lawyer, 364 
generally, 357 
notarial activities, 362. 
probate activities, 361 
reserved instrument activities, 360 
right of audience, 358 
extension of, 366 
generally, 349 
Institute of Trade Mark Attorneys, as 
approved regulator, 419 
investigation— 
advice as to holding of, 369 
decision to hold, 371 
final report, 374 
final reporting period, 374n® 
investigation period, within, 372n® 
Legal Services Board, by, 372 
preliminary inquiries, 368 
provisional report— 
meaning, 37207 
consideration of, 373 
refusal to hold, 370 
section 24 investigation, 366 
legal activity: meaning, 352n! 
licensable body carrying on, 527 
litigation, right to conduct, 533 
litigators’ duties, 353 
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RESERVED LEGAL 
ACTIVITY—continued 
notarial activities— 
meaning, 352n® 
exempt person, by, 362 
generally, 992 
offences— 
carrying on through person not 
entitled, 426 
carrying on where not entitled to, 
349, 425 
pretending to be entitled, 424 
unqualified person, by. See 
unqualified person acting etc as 
legal practitioner below 
patent attorney body, carried on by, 
418п11 
probate activities— 
meaning, 35215 
exempt person, by, 361 
solicitor, by, 535 
relevant conduct rules: meaning, 35316 
reserved instrument activities— 
meaning, 352n* 
exempt person, 360 
solicitor, by, 535 
right of audience. See RIGHT OF 
AUDIENCE 
unqualified person acting etc as legal 
practitioner— 
European lawyer, pretending to be 
registered as, 427 
solicitor, acting as. See SOLICITOR 
(unqualified person acting etc as) 


RIGHT OF AUDIENCE 
meaning, 344n? 
advocate employed by 
Lord Chancellor, 347 
approved regulator, effect of change of, 
348 
barrister, of— 
absence of statute, power to 
determine in, 844 
arbitration proceedings, 849 
Charity Commissioners, before, 848 
disciplinary proceedings, in, 848 
European Court of Human Rights, 
before, 854 
European Court of Justice, before, 
854 
every court, before, 843 
exercise of right— 
appearance in person, 851 
duties, 850 
precedence of counsel, 852 
foreign courts, 853 
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RIGHT OF AUDIENCE—continued 


barrister, of—continued 
General Court of the European 
Union, before, 854 
High Court, applications in, 851 
High Court of Parliament, before, 
845 
House of Commons, where member 
of, 846 
International Court of Justice, 
before, 856 
legislature, where member of, 846 
own case, acting in, 851 
peer, where, 846 
Privy Council, before, 847 
reserved legal activity, as, 843 
royal commission, before, 848 
transitional period, in, 843п3 4 
county court, in, by Lord Chancellor’s 
direction, 346, 
European Court of Human Rights, 
before, 854 
European Court of Justice, before, 854 
European lawyer, 841 
fair hearing, and right to, 844 
family court, in, by Lord Chancellor’s 
direction, 346 
General Court of the European Union, 
before, 854 
High Court of Parliament, before, 845 
International Court of Justice, before, 
856 
legal partnership, 530n4 
litigator employed by Lord Chancellor, 
347 
natural justice, importance of rules of, 
844 
Privy Council, before, 847 
recognised body, 530n? 
refusal of, court’s powers, 350 
reserved legal activity— 
authorised person, 356 
barrister authorised to carry on, 843 
exempt person, 358 
solicitor, of— 
authorisation by SRA, 530 
generally, 530 
higher courts, in, 532 
legal partnership, 530n^ 
recognised body, 530n? 
representation, right of, 531 
reserved legal activity, as, 530 
transitional period, in, 843n?: 4 


ROYAL COMMISSION 


right of audience before, 848 


References are to paragraph numbers; superior figures refer to notes 


Vol 65: Index 


Legal Professions 493 


SCRIVENER 
business of, 623017 
solicitor not a, 623 
SEARCH WARRANT 
claims management services, matters 
involving— 
application for warrant, 413 
contents of warrant, 41312 
endorsement on warrant, 413n? 
execution of warrant, 413 
generally, 413 
issue, factors justifying, 413n? 
person present at time of entry, 413 
records, power to take copy of, 
413n10 
Regulator's application for, 412 
SENATE OF THE INNS OF COURT 
AND BAR 


establishment and dissolution, 812, 813 


SERJEANTS-AT-LAW 
order of, 811 

SHIPS' PROTEST 
notary's functions, 1038 


SOLICITOR 
meaning, 435 
accounts— 
rules relating to, 630, 631 
See also clients’ money below 
acting as, exemption from certain 
requirements, 470 
administration of oaths by, 534 
admission— 
certificate of, 472 
character and suitability 
requirement, 472 
eligibility, need to establish, 469n? 
historical background, 436 
Qualified Lawyer Transfer Scheme. 
See Qualified Lawyer Transfer 
Scheme below 
requirements, 472 
training regulations, compliance 
with, 468 
adverse application— 
meaning, 695 


disqualified persons, for employing— 


penalties on employer and 
employee, 698 
restrictions on employment of 
disqualified persons, 697 
employees etc, application in respect 
of— 
employment or remuneration— 
effect of order controlling, 702 
order prohibiting, in case of 
certain persons, 700 


SOLICITOR—continued 


adverse application—continued 
employees etc, application in respect 
of—continued 
employment or 
remuneration—continued 
revocation of orders restricting, 
701 
non-solicitors, grounds in case of, 
699 
Tribunal’s powers, 703 
grounds for making complaint, 696 
permissive application, distinguished 
from, 695 
statutory grounds for disciplinary 
proceedings, 696 
agent, employment of. See legal agent, 
employment of below 
alternative business structures, 527 
appointments. See offices and 
appointments, eligibility for below 
arrest, freedom from, 536 
attorney, and, 435 
audience, right of. See under RIGHT OF 
AUDIENCE 
authority of— 
contentious business— 
acting without, effect, 594 
fraudulent solicitor, 595 
limits on power to bind client, 595 
record, where name on, 595 
retainer in litigation, acting by, 595 
revocation, acting after, 594 
special authority, need for, 593 
limits to, 584 
non-contentious business— 
cash, accepting payments otherwise 
than in, 590 
deed— 
conveyancing transaction, 
delivery of, 587 
payments authorised by 
production of, 585 
deposit on sale, holding of, 588 
investing clients’ money, 591 
money payable into or under court 
order, 586 
mortgage money, holding of, 589 
notice, accepting, 592 
purchase of land, authority under, 
587 
sale of land, power to sign contract 
for, 587 
trust funds, advising as to, 591 
barrister’s advice protecting, 864 
bill of costs. See BILL OF COSTS 
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SOLICITOR—continued 


body corporate acting as, penal 
provisions, 431 
business arrangements— 
alternative business structures, 527 
business management. See business 
management below 
fees. See fees below 
framework of practice. See framework 
of practice below 
multi-national partnership. See 
multi-national partnership below 
recognised bodies. See recognised 
bodies below 
referral of work. See referral of work 
below 
business management— 
generally, 493 
requirements, 493 
supervision, 493 
change of— 
contentious business agreement, effect 
on, 581 
court proceedings, in, 580 
client, and— 
authority of solicitor. See authority of 
above 
change of solicitor. See change of 
above 
client: meaning, 629n$ 
client's costs, liability to pay, 660 
client's freedom to choose solicitor, 
561, 566 
Code of Conduct, and. See Code of 
Conduct below 
fiduciary nature of relationship, 562 
freedom to take on or refuse, 561 
gift to solicitor. See gift to below 
instructions affected by duress or 
undue influence, 561 
money. See clients’ money below 
obligations. See obligations to client 
below 
remuneration. See remuneration 
below 
retainer. See retainer below 
tort, liability in, 652 
transactions. See transaction with 
client below 
client? money— 
accountant’s report— 
meaning, 636 
accountant’s duties, 636, 639 
failure to produce, 638 
fraud, evidence of, 636, 639 
provision of, 636 
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SOLICITOR—continued 


clients’ money—continued 
accountant’s report—continued 
registered foreign lawyers, 637 
requirements, 636 
accounts, rules relating to, 630 
bank accounts etc, inspection of— 
departure from SRA guidelines, 
explanation for, 635 
disclosure of report or 
information, 635 
documents, production of, 635 
information requirements, 635 
rules, 634 
banks or building societies, position 
of, 632 
client: meaning, 629n®, 635n? 
interest on, 633 
investing, 591 
liability to pay 'очег— 
defences, 554 
order to pay money to client, 553 
source of money immaterial, 555 
rules— 
accountant’s report, as to provision 
of, 636 
accounts, as to, 630, 631 
bank accounts, inspection of, 634 
exemption from, 62912 
interest on money, as to, 633 
power to make, 629 
principles of, 631 
purpose, 631 
trust money, as, 632 
clients’ papers, liability to deliver up— 
defences, 558 
jurisdiction to order delivery up, 556 
professional relationship, existence 
of, 557 
Code of Conduct— 
conflict of interests under, 616 
generally, 627 
mandatory principles, 628 
obligations imposed by, 613 
power to make, 626 
sections, 627 
SRA Handbook, as part of, 627 
third parties, liability to. See third 
parties, liability to below 
unbefitting conduct prior to, 649 
committal, liability to— 
circumstances justifying, 559 
excluded cases, 559 
procedure for proceedings, 560 
punitive jurisdiction, 559 
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SOLICITOR—continued 


communication with client, privileged 
nature of, 537 
compensation. See SOLICITORS 
REGULATION AUTHORITY 
(compensation fund) 
complaints— 
information, client’s right to, 663 
Legal Ombudsman for England and 
Wales, and. See LEGAL 
OMBUDSMAN FOR ENGLAND AND 
WALES 
written procedure, need for, 663 
conditional fee agreement. See under 
remuneration below 
conduct— 
adverse application, See adverse 
application above 
See also Code of Conduct above; 
professional conduct below 
confidentiality, duty of— 
European law, effect, 538 
exceptions to, 539 
insurer requesting information, 538n! 
money laundering, 539 
scope of duty, 538 
third party, where information 
received from, 538 
trading practices, investigation into, 
53815 
written communications, conditions 
as to, 538 
contempt of court by, 543, 545, 546 
continuing professional development, 
471 
costs— 
bill of. See BILL OF COSTS 
liability to pay, 551 
third parties, to— 
personal liability for, 655 
wasted costs order. See under third 
parties, liability to below 
See also COSTS (solicitor, owed to) 
damages-based agreement. See under 
remuneration below 
defamation action, protection from, 537 
disciplinary proceedings— 
adverse application. See adverse 
application above 
banks accounts, SRA’s powers as to, 
668 
courts, before— 
appeal against decision, 694 
application— | 
affidavit in support, 692 
generally, 692 
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SOLICITOR—continued 


disciplinary proceedings—continued 
courts, before—continued 
application—continued 
notice of, service, 692 
withdrawal, 692 
costs, payment of, 693 
discretionary powers, 692 
orders, 692, 693 
SRA appearing by counsel, 692, 
694 
documents, duty to produce and 
deliver, 667 
investigation costs, payment of, 665 
Office for Legal Complaints, and. See 
OFFICE FOR LEGAL COMPLAINTS 
Senior Courts’ jurisdiction, 543 
Solicitors Disciplinary Tribunal, 
before. See SOLICITORS 
DISCIPLINARY TRIBUNAL 
Solicitors Regulation Authority, role 
of. See SOLICITORS REGULATION 
AUTHORITY (disciplinary and 
regulatory powers) 
education and training requirements, 
468 
European lawyer— 
entry into profession by, 392 
practice under title of, 393 
fees— 
fee sharing, 494 
referral fees, 494, 495 
regulated person, and, 495 
financial services, regulation of, 642 
framework of practice— 
authorised bodies, for, 491 
employees, restrictions on, 492 
England and Wales, in, 488 
England and Wales, outside, 488 
generally, 488 
limits on practice, 488 
managers, restrictions on, 492 
registered European lawyers, for, 489 
registered foreign lawyers, for, 490 
rules as to, 487 
funding agreement. See under 
remuneration below 
gift to— 
acceptance, refusal to act following, 
600 
income-bearing nature, of, 599 
refusal to act following, 600 
trifling gift, 599 
undue influence, presumption of, 599 
valid, where, 601 
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SOLICITOR—continued 
historical background to profession, 
435, 436 
indemnity. See professional indemnity 
below 
Inns of Chancery, dissolution, 436n! 
investing clients’ money, 591 
Law Society. See LAW SOCIETY 
legal agent, employment of— 
change of solicitor, effect on right, 
795 
client and principal solicitor, position 
between, 795 
client and solicitor agent, relation 
between— 
charging. order, agent having no 
right to, 797 
generally, 796 
lien, whether right to, 797 
country, in the, 794 
death of employer, effect, 794 
London, in, 794 
negligence etc, responsibility for, 795 
opposite parties, relations between— 
agent's authority, 802 
legal professional privilege, 804 
personal liability of agent, 803 
principal solicitor, relations with— 
assessment of costs, 801 
lien, right to, 799 
remuneration of solicitor agent, 
800 
rights and liabilities of principal 
solicitor, 798 
profit from agency transaction, 
accounting for, 795 
legal apprenticeships programme, 436 
legal insurance. See under remuneration 
below 
legal rights— 
administration of oaths, 534 
audience, right of. See under RIGHT 
OF AUDIENCE 
litigation, right to conduct, 533 
probate activities, 535 
reserved instrument activities, 535 
right to practise. See right to practise 
below 
legal services body, application for 
authorisation, 498 
legal services provided other than by, 
privileged communications, 351 
legislation, savings from earlier, 437 
liability— 
client, to, 660 
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liability—continued 

officer of Senior Courts, as. See 
officer of Senior Courts, liability 
as below 

solicitor litigant, of, 661 

third parties, to. See third parties, 
liability to below 

licensable body, application for 
authorisation, 498 
licensed conveyancing— 

statutory provisions modified for 
purposes for, 991 

See also LICENSED CONVEYANCER 

lien. See SOLICITOR'S LIEN 

litigation funding agreement. See under 
remuneration below 

loss, liability to answer for, 552 

misconduct— 

Legal Ombudsman for England and 
Wales, and. See. LEGAL 
OMBUDSMAN FOR ENGLAND AND 
WALES 

Solicitors Regulation Authority, 
investigation by. See SOLICITORS 
REGULATION AUTHORITY 

mortgage— 

client, to, 607 

mortgage money, holding of, 589 

solicitor, to, 606 

multi-national partnership— 

meaning, 52413 

generally, 524 

intervention by SRA, 526 

registered foreign lawyers, disciplinary 
powers as to, 525 

regulation, 524 

negligence— 

acting contrary to client’s advice, 
defence where, 864 

barrister’s advice, protection afforded 
by, 864 

contentious matters, in, 618n?, 620 

counsel's immunity, effect, 618п2 

facts not constituting, 619 

forfeiture of right to costs, 618 

immunity, loss of right to, 620 

liability for, 618 

non-contentious matters, in, 621 

references, giving of, 621n?5 

notice, accepting, 592 
obligations to client— 

agent, as, 612 

common law, at, 612 

conflict of interests— 

Code of Conduct, under, 616 
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obligations to client—continued 
conflict of interests—continued 
common law position, 615 
equity, in, 612 
general principles, 612 
negligence, duty to avoid. See 
negligence above 
partners, acts of. See partners, liability 
for acts of below 
secret profits, 617 
skill and knowledge, breach of duty 
as to. See negligence above 
standards of conduct— 
Code of Conduct, obligations 
imposed by, 613 
court, obligations imposed by, 614 
wrongful acts, liability for, 612 
officer of Senior Courts, liability as— 
civil contempt, 546 
clients’ money, payment over. See 
clients’ money (liability to pay 
over) above 
clients’ papers, liability to deliver up. 
See clients’ papers, liability to 
deliver up above 
committal, liability to. See committal, 
liability to above 
costs, liability for, 551 
criminal contempt, 545 
disciplinary jurisdiction, 543 
general conduct, 544 
loss, liability to answer for, 552 
undertakings. See undertaking below 
offices and appointments, eligibility 
for— 
confined to solicitors, 541 
generally, 540 
judicial appointments, 540 
open to solicitors, 542 
partners, liability for acts of— 
authority of partners, 623 
co-partners not bound, where, 623 
binding nature of partner’s acts, 623 
payment to— 
cash, otherwise than in, 590 
deed, authorised by production of, 
585 
purchase moneys, for payment into 
court, 586 
practising as— 
certificate. See practising certificate 
below | 
framework of practice. See framework 
of practice above 
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practising as—continued 
Qualified Lawyer Transfer Scheme. 
See Qualified Lawyer Transfer 
Scheme below 
requirements, 466 
practising certificate— 
appeals, 679 
application for, 479 
conditions attached to— 
appeal against, 673 
disciplinary reasons, for, 673 
issue, on, 480 
exemption from need to hold, 470 
fees paid before issue, 481 
issue of, 489 
need for, 478 
public department, solicitor to, 478 
refusal of— 
appeal against, 674 
prescribed circumstances, in, 
480n® 7 
register of, as evidence, 483 
regulations as to, 482 
sole solicitor certificate. See sole 
solicitor certificate below 
suspension— 
appeal against, 679 
effect, 675 
expiry date, 675 
fraud or serious crime, in case of, 
677 
generally, 675 
sole solicitor endorsement, 676 
termination of, 678 
unqualified person where practising 
without, 478п4 
pretending to be, 430 
probate activities, 535 
professional conduct— 
adverse application. See adverse 
application above 
client money. See clients’ money 
above 
Code of Conduct. See Code of 
Conduct above 
compensation. See SOLICITORS 
REGULATION AUTHORITY 
(compensation fund) 
European cross-border practice, 625 
financial services, regulation of, 642 
instruments governing, 624 
non-statutory misconduct, 624 
professional indemnity. See 
professional indemnity below 
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SOLICITOR—continued 
professional conduct—continued 
rules— 
failure to comply with, 626 
power to make, 626 
specialist services, for, 624 
SRA Handbook, 624n! 
third parties, liability to. See third 
parties, liability to below 
unbefitting conduct etc before 1 July 
2007, 649 
professional indemnity— 
failure to comply with rules, 640 
power to make rules, 640 
rules in SRA Handbook, 641 
property transaction with client. See 
transaction with client (purchases 
and sales) below 
purchase of land— 
authority under, 587 
transaction with client. See 
transaction with client (purchases 
and sales) below 
qualification— 
exemption from, 470 
Qualified Lawyer Transfer Scheme. 
See Qualified Lawyer Transfer 
Scheme below 
Qualified Lawyer Transfer Scheme— 
assessments— 
meaning, 469n° 
need to pass, 469 
international lawyer: meaning, 469n? 
qualified lawyer, 469n? 
recognised jurisdiction, 46913 
UK qualified lawyer: meaning, 469n! 
recognised body— 
accountants’ reports, 511 
accounts rules— 
information, disclosure of, 509 
interest on clients’ money, 510 
appeal— 
conditions, against, 500 
refusal to grant recognition, 
against, 503 
Solicitors Regulation Authority, 
against decision of, 517 
bank accounts, inspection of, 512 
compensation, rules as to, 513 
complaint to Solicitors Disciplinary 
Tribunal, 515 
conditions on recognition, 500 
disciplinary powers— 


complaints to Solicitors Disciplinary 


Tribunal, 515 
files, inspection of, 520 


SOLICITOR—continued 


recognised body—continued 
disciplinary powers—continued 
investigation costs, 514 
Solicitors Disciplinary Tribunal, 
complaint to— 
jurisdiction, 515 
managers or employees, as to, 
519 
powers, 518, 519 
Solicitors Regulation Authority, 
of— 
appeal against decision of, 517 
generally, 516 
intervention by, 521 
disclosure, privilege from, 522 
eligibility criteria, 497 
employees, disciplinary powers with 
respect to, 519 
employment, restrictions on— 
convicted persons, control of, 508 
disqualified persons, 506 
penalties on employer and 
employee, 507 
formation criteria, 497 
legal services body— 
meaning, 498 
application for authorisation, 497 
management and control 
conditions, 498 
rules as to, power to make, 499 
managers, disciplinary powers with 
respect to, 519 
penal provisions, disapplication of, 
496 
pretending to be, penalty for, 502 
prohibitions, disapplication of, 496 
refusal to grant recognition, appeal 
against, 503 
revocation of recognition— 
appeal against, 505 
powers as to, 504 
suitability, information about, 501 
suspension etc, appeals against, 505 
referral of work— 
fees, rules against, 494 
permissible, whether, 494 
prescribed legal business, 495n2 
third party, client referred to, 494 
removal of solicitor, 582 
remuneration— 
assessment of costs. See COSTS 
(assessment of solicitor's costs) 
bill of costs. Зее BILL OF COSTS 
charging order. See CHARGING ORDER 
(solicitor's right to) 
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SOLICITOR—continued 
remuneration—continued 
conditional fee agreement— 


SOLICITOR—continued 
remuneration—continued 
damages-based agreement—continued 


meaning, 724 

conditions applicable to, 724 

enforceable, where, 724 

excluded proceedings, 724n2 

information requirement, 724 

success fee, conditions where 
providing for, 724 

unenforceable, where, 724 

contentious business agreement— 

meaning, 715 

bankruptc су of client, subsequent, 
Dim 

binding, requirements for, 715 

certain representatives, by, 719 

change of solicitor, 720 

client's liability to third party, 719 

content, 716 

death of solicitor, 720 

effect, 717 

enforcement, 718 

failure to employ solicitor under, 
718n! 

form of, 715 

hours worked, inquiry into, 718 

incapacity of solicitor, 720 


conditions in, 725 

enforceable, where, 225 

litigation services, provision of, 
725п2 

payment under, 7251“ 

personal injuries claim, 725n* 

unenforceable, where, 725 


estimate of costs, 705n! 
funding agreement— 


conditional fee agreement. See 
conditional fee agreement 
above 

damages-based agreement. See 
damages-based agreement 
above 

explanation, need for, 723 

generally, 723 

legal insurance. See legal insurance 
below 

litigation funding agreement. See 
litigation funding agreement 
below 

reform of approach to, 723 

restrictions, 723 

types, 723 


refund of payment, circumstances information to be provided to client, 
justifying, 719 705 
re-opening, 722 legal insurance— 
right to make, 715 after the event insurance, 726 
setting aside, 718 before the event insurance, 726 
supervening incapacity of clinical n epligence proceedings, 
recognised body, effect, 721 726n 
trustee in bankruptcy’s pu costs insurance policy— 
to go behind, 71512 meaning, 72613 
validity, 71502 costs order, whether premium 
void terms in, 716 included in, 726 
whole or part of business costs, lien to recover. See SOLICITOR'S LIEN 
extending to, 716 litigation funding agreement— 
contentious business, for— meaning, 727 
agreement. See contentious business conditions applicable to, 727 
agreement above costs including fees payable under, 
basis of assessment, 706 assessment of, 727 
civil costs, 714 enforceability, 727 
contentious business: meaning, non-contentious business, for— 
706n? agreement— 
recognised body, in case of, 706 assessment of other bills, amount 
costs, bill of. See BILL OF COSTS not included in, 713 
damages-based agreement— enforcement, 713 
meaning, 725 form of, 712 
advocacy ше provision of, hourly rate, inquiry into, 713 
7251! percentage of dogs recovered, to 
claims management services, take, 712n* 
provision of, 725n? setting aside, 713 
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SOLICITOR —continued 
retainer—continued 


SOLICITOR—continued 
remuneration—continued 


non-contentious business, 
for—continued 
basis of charge, 710 
considerations when making 
order, 709n!7 
forms of payment, 709 
interest, allowance of, 709n18 
non-contentious business: 
meaning, 706n* 
orders, 709 
recognised body, in case of, 706 
solicitor mortgagee, costs of, 711 
statutes and orders governing, 706 
pro bono representation— 
charity, order for payment to, 707 
civil court, in, 707 
generally, 707 
orders in respect of, 708 
scrutiny, 739 
statutory provisions, 704 
requirements to practise as— 
education and training, 468 
generally, 466 
Qualified Lawyer Transfer Scheme. 
See Qualified Lawyer Transfer 
Scheme above 
reserved instrument activities, 535 


retainer— 


meaning, 561 

administrative receiver, by, 575 

agent, by, 566 

authority of solicitor. See authority of 
above 

change of solicitor— 

contentious business agreement, 
effect on, 581 
court proceedings, in, 580 

club, by, 571 

contract or conduct conferring power 
to appoint, 566 

corporation, by, 570 

documents, ownership and use, 583 

duration, 576 

effect, 561 

entire contract, as, 576 

executor, by, 572 

fiduciary nature of relationship, 562 

form of, 563 

implied, 565 

instructions from third party, duress 


liquidator, by, 574 

litigation, in, 595 

mentally disordered person, by, 569 

minor, by, 568 

oral appointment, 564 

partner's liability, 566 

payment on account of costs, client 
refusing to pay, 762 

period of, 576 

protracted business with natural 
breaks, 578n! 

protracted proceedings, 576n? 

relationship established by, 562 

removal of solicitor, 582 

salary, at, 577 

several, 567 

termination—. 

examples, 578 
position on, 579 

third party, client conferring authority 
on, 566 

trustee, by, 572 

trustee in bankruptcy, by, 573 

uncompleted work, remuneration 
for, 576п7 

unincorporated body, by, 571 

withdrawal, reasons for, 576, 582, 
762 

writing, whether need for, 563 


right to practise— 


enforcement of right, 528 
restrictions on, 529 


roll— 


adverse application. See adverse 
application above 

keeping of. See SOLICITORS 
REGULATION AUTHORITY (roll, 
keeping of) 

permissive application, 695 


sale of land— 


deposit on sale, holding of, 588 

negligence, solicitor’s liability, 652 

transaction with client. See 
transaction with client (purchases 
and sales) below 

whether authorised to sign contract, 
587 

See also transaction with client 
(purchases and sales) below 


| ete, 561 scrivener, not a, 623п17 
joint, 567 secret profits, restriction on making, 
joint and several, 567 617 


limits on solicitor's authority, 584 Senior Courts, of the, 435 
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SOLICITOR—continued 
separate business— 
meaning, 523 
code of conduct, 523 
permitted, 523 
prohibited activities, 523 
skill and knowledge— 
breach of duty as to. See negligence 
above 
holding out as having, 618 
. sole solicitor certificate— 
appeals as to, 485 
application to practise as sole 
solicitor, 485 
fees, 486 
generally, 484 
sole solicitor endorsement— 
need for, 484 
regulations as to, 482 
suspension, 676 
suitability for, 484 
Solicitors Disciplinary Tribunal. See 
SOLICITORS DISCIPLINARY TRIBUNAL 
Solicitors Regulation Authority. See 
SOLICITORS REGULATION 
AUTHORITY 
Supreme Court, of the, 435 
third parties, liability to— 
contract, in, 651 
costs— 
personal liability for, 655 
wasted costs order. See wasted 
costs order below 
criminal liability, 653 
jurisdiction— 
inherent, 656 
object of, 656 
statutory, 657 
legal representative’s personal liability 
for costs, 659 
officer of company, criminal and civil 
responsibility as, 654 
overseas practice, 650 
tort, in, 652 
wasted costs order— 
meaning, 658nl, 659n! 
acting improperly, Шол Ог 
negligently for, 659n* 
causal link, need to show, 659n? 
civil Ee 659 
criminal proceedings, 658 
legal representative, against, 659 
written submissions, right to 
make, 659n? 
training— 
academic stage, 471 


SOLICITOR—continued 


training—continued 
Common Professional Examination, 
471n* 
continuing professional development, 
471 
exempting law degree, 47115 
Legal Practice Course, 47117 
Professional Skills Course, 471n!! 
qualifying law degree, 4713 
regulations, 467, 468 
vocational stage, 471 
transaction with client— 
burden of proof, solicitor's need to 
discharge, 597 
cash account etc, power to order 
solicitor to deliver, 598 
Code of Conduct, general principles 
under, 596 
common law principles, 597 
conflict of interest, where, 596 
disclosure of material circumstances, 
597 
gifts. See gifts above 
mortgage. See mortgage above 
purchases and sales— 
avoided, where, 602, 603 
common law principles, 602 
court, sale by order of, 605 
evidence, solicitor’s need to 
preserve, 602 
negligence, liability in, 652 
particular considerations, 603 
purchase price, proof of payment 
by solicitor, 604 
upheld, where, 602 
trustee, solicitor as, See TRUSTEE 
(solicitor as) 
will, solicitor as beneficiary under, 
608 
trust funds, advising as to, 591 
trustee, acting for— 
notice of incumbrance, accepting, 592 
See also TRUSTEE (solicitor as) 
unbefitting conduct etc before 1 July 
2007, 649 
undertaking— 
meaning, 5471! 
clarity of, need for, 547 
conditional, 547 
enforcement, 547 
indemnity, right to, 550 
litigation, in, 548 
matters generally, 549 
nature of, 547 
time for giving, 547 
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SOLICITOR-—continued 
undue influence— 
gift, presumption in case of, 599 
instructions affected by, 561 
unqualified person acting etc as— 
acts not amounting to, 42812, 42912 
costs, whether recoverable, 429 
magistrate, whether disqualified from 
hearing proceedings, 430 
offence, 428 
pretending to be solicitor, 430 
unqualified person: meaning, 428n! 
will, as beneficiary under, 608 
withdrawal of solicitor, 576, 582 


SOLICITOR'S CLERK 
arrest, liable to, 536 


SOLICITOR GENERAL 
historical background, 811 
private clients, prohibition on acting 
for, 861 


SOLICITOR'S LIEN 
charging order to enforce. See 
CHARGING ORDER (solicitor's right 


to) 
duty to inform, 768 
notice of, as means of protecting, 781 
property or funds recovered, on— 
common law position, 778 
compromise of action, effect, 782 
enforcement of lien, 781 
excluded property, 779 
extent of lien, 779 
particular lien, 778 
set-off, effect, 780 
retaining lien— 
change of solicitors, effect, 775 
client's right to retain, no greater 
than, 772 
discharge, 777 
extent of, 770 
general lien, as, 770 
nature of right, 771 
persons against whim available, 773 
property affected by, 769 
successive solicitors, priorities, 776 
transmission of, 774 
right to exercise, 768 
types, 768 
void retainer, effect, 779 


SOLICITORS DISCIPLINARY 
TRIBUNAL 
administration of oaths by, 680 
adverse application— 
meaning, 695 


SOLICITORS DISCIPLINARY 


TRIBUNAL—continued 
adverse application—continued 
employees etc, application in respect 
of— 
employment or remuneration— 
effect of order controlling, 702 
order prohibiting, in case of 
certain persons, 700 
revocation of orders restricting, 
701 
non-solicitors, grounds in case of, 
699 
Tribunal’s powers, 703 
permissive application, distinguished 
from, 695 
solicitor, against— 
disqualified persons, for 
employing— 
penalties on.gmployer and 
employee, 698 
restrictions on employment of 
disqualified persons, 697 
grounds for making complaint, 696 
statutory grounds for disciplinary 
proceedings, 696 
appeal from, 525, 671, 691 
appeal to, 464, 671 
application to— 
meaning, 682n! 
adverse application. See adverse 
application above 
appeal against orders made on, 681 
form, 682 
generally, 682 
hearing. See hearing below 
nature of, 681 
person other than SRA, by, 682 
powers on hearing, 683 
preliminary consideration of 
application, 685 
re-hearing, for, 690 
Solicitors Regulation Authority, by or 
on behalf of, 681 
supplementary statements, filing of, 
682 


budget, submission of, 465 
clerk to, 463 
complaint to— 
professional practice rules etc, for 
breach of, 626 
recognised body, against. See under 
recognised body below 
constitution, 462 
convicted persons, control of 
employment, 508 
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SOLICITORS DISCIPLINARY SOLICITORS DISCIPLINARY 


TRIBUNAL—continued 
establishment, 438 
evidence before, 687 
findings, 688 
funding, 465 
generally, 680 
hearing— 
application and complaints, 680 
clerk’s directions etc, 686 
. costs order, 688n6 
date for, 686 
evidence at, 687 
failure to attend, findings on, 688 
finding at, 688 
mitigation, submission by way of, 
688 
orders made at. See orders made by 
below 
powers on, 683 
private, power to hold in, 686 
procedure before, 686 
public nature of, 686 
reasons for decision, need to 
provide, 689 
re-hearing, 690 
reserved decision, 689 
time and place of, 688 
witnesses, calling, 687 
written findings, 689 
jurisdiction, 680, 681 
licensing authority decisions, 
Lord Chancellor’s powers, 1069 
membership, 462 
orders made ђу— 
costs, as to, 683 
exclusion of solicitor from providing 
services funded by Legal Services 
commission, 684 
filing, 689 
generally, 683, 689 
inspection of filed order, 689 
powers— 
generally, 683 
See also orders made by above 
procedure, power to regulate, 462nl, 


recognised body— 
complaint to Tribunal— 
jurisdiction, 515 
managers or employees, as to, 519 
powers, 518, 519 
recognition, power to revoke, 504 
registered foreign lawyers, powers with 
respect to, 525 
remuneration of members, 462n? 


TRIBUNAL—continued 
rules, power to make, 462 
vice-presidents, 462 
written findings, delivery of, 689 


SOLICITORS REGULATION 


AUTHORITY 
appeal from decision of, 517 
approved regulator, as, 22812, 454 
bankrupt solicitors, 459 
business arrangements, power to make 
rules as to. See SOLICITOR (business 
arrangements) 
clients’ money, power to make riles as 
to, 629 
Code of Conduct. See under SOLICITOR 
compensation fund— 
authorised insurers, insurance with, 
64515 
borrowing powers, 646 
charge on investments forming part 
of, 646 
compensation grants, 644 
contributions to, 643n? 
duty to establish and maintain, 643 
recognised body, and, 648 
registered foreign lawyer, grant in 
respect of, 647 
use of fund other than for grants, 
645 
compliance duties of solicitors, 454 
co-operation with, solicitors’ duty of, 
454 
disciplinary and regulatory powers— 
appeal against use of powers, 671 
bank accounts, control powers over, 
668 
communications redirection order, 
669 
documents, right to demand etc, 664, 
667 
examples of disciplinary powers, 671 
generally, 671 
High Court procedure, 670 
information, right to demand, 664 
intervention— 
circumstances justifying, 666 
High Court procedure, 670 
powers of, 669 
investigation costs, 665 
new trustee, appointment of, 669 
notice requesting documents or 
information— 
circumstances justifying, 664n2 
contents, 664 
explanation, right to, 664 
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SOLICITORS REGULATION 
AUTHORITY continued 
disciplinary and regulatory 
powers—continued 
notice requesting documents or 
information—continued 
false or misleading response to, 
664 
High Court’s involvement, 664 
persons who may be served with, 
664n? 
power to issue, 664 
overseas jurisdiction, 672 
practising certificate— 
appeals, 679 
conditions imposed on, 673 
refusal— 
appeal against, 674 
prescribed circumstances, in, 
48016 7 
sole solicitor endorsement, 
suspension, 676 
suspension— 
appeal against, 679 
effect, 675 
expiry date, 675 
fraud or serious crime, in case 
of, 677 
generally, 675 
sole solicitor endorsement, 676 
termination of, 678 
employees and consultants, control of, 
458 
EU professional qualifications, 
recognition of, 460 
foreign lawyers, registration of— 
appeal by lawyer, 461n!4 
foreign lawyer: meaning, 461n? 
generally, 461 
register of foreign lawyers, 46112 
registered foreign lawyer, 461n? 
renewal of registration, 46117 
struck off lawyer, 461113 
suspended lawyer, 461nP? 
generally, 454 
Handbook— 
Code of Conduct as part of, 627 
mandatory principles, 628 
regulatory requirements in, 456 
intervention in solicitor's practice, 
powers of, 457 
legal services body. See under SOLICITOR 
(recognised body) 
licensable body, application for 
authorisation, 498 


SOLICITORS REGULATION 


AUTHORITY continued 
multi-national partnership, powers as 
to. $ее under SOLICITOR 
practising certificate register, 455 
professional conduct rules, power to 
make, 626 
Quality Assurance Scheme for 
Advocates, representatives in, 454 
recognised body, functions as to— 
accountants’ reports, 511 
accounts rules— 
information, disclosure of, 509 
interest on clients’ money, 510 
appeal— 
conditions, against, 500 
decision of SRA, against, 517 
refusal to grant recognition, 
against, 503 
bank accounts, inspection of, 512 
compensation, rules.as to, 513 
conditions on recognition, 500 
disciplinary powers— 
appeal against decision, 517 
files, power to inspect, 520 
generally, 516 
investigation costs, 514 
intervention, 521 
employment, restrictions on— 
convicted persons, control of, 508 
disqualified persons, 506 
legal services body— 
meaning, 498 
application for authorisation, 497 
information or documentation, 
provision of, 497 
management and control 
conditions, 498 
rules as to, power to make, 499 
refusal to grant recognition, appeal 
against, 503 
revocation of recognition— 
appeal against, 505 
powers as to, 504 
suitability, information about, 501 
suspension etc, appeals against, 505 
See also under SOLICITOR 
regulatory reform, programme of, 454 
roll, keeping of— 
change of name, 474 
entry of name, 476 
evidence, roll as, 477 
generally, 455, 473 
regulations as to, 473 
removal of name, 474 
restoration of name, 474, 476 
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SOLICITORS REGULATION 
AUTHORIT Y—continued 
roll, keeping of—continued 
restrictions on power to strike name 
off, 475 
rules and regulations— 
clients’ money, as to. See under 
SOLICITOR (clients’ money) 
compensation fund, as to. See 
compensation fund above 
employee’s failure to comply with, 
456n? 
power to make, 456 
professional indemnity, as to, 640, 
641 
training regulation, power to make, 467 
STATUTORY DECLARATION 
notary, taking by, 1040 
STUDENTS’ UNION 
claims management services, provision 
of, 400 
TERRORISM 
funding activities, exception to duty of 
confidentiality, 539 
TORT 
solicitor’s liability in, 652 
TRADE MARK ATTORNEY 
authorised: meaning, 41917 
body: meaning, 419n? 
Institute of Trade Mark Attorneys— 
approved regulator, as, 419 
register kept by, 419 
transitional period, activities during, 
419 
register, 419 
registered: meaning, 419n? 
TRADE UNION 
claims management services, provision 
of, 400 
solicitor's appointment on behalf of 
member, 566n? 


TRUST 
Council for Licensed Conveyancer's 
powers as to, 975 


TRUSTEE 
licensed body as, appointment of new 
trustee, 1131 
retainer of solicitor by, 572 
solicitor as— 
profit costs— 
acting for beneficiary, where, 609 
exception to general rule, 610 
express provision for, 611 
general rule as to, 609 
legacy of, 611n! 
TRUSTEE IN BANKRUPTCY 
retainer of solicitor by, 573 


UNDUE INFLUENCE 
barrister, by, 879 


UNINCORPORATED BODY 
legal services offence committed by, 423 
licensed conveyancing, offence in 
connection with, 434 
recognised body, pretending to be, 502 
retainer of solicitor by, 571 


VALUE ADDED TAX 
barrister's liability, 934 
bill of costs, in, 732 


WILL (TESTAMENTARY 
INSTRUMENT) 
solicitor as beneficiary under, 608 


WITNESS 
barrister as, 878 
barrister dealing with— 
examination of, 907 
order in which to call etc, 908 
defamatory statement by, absolute 
privilege, 874 
Solicitors Disciplinary Tribunal, before, 
687 
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Words in parentheses indicate the context in which Ше word or phrase is used 


abuse (child or vulnerable adult), 70n? 

accountant's report (clients? money), 636 

administration of oaths, 35217 

adult (legal aid), 65n16, 76n5 

adverse application (solicitor), 695 

advocacy licence, 949518 

advocacy services, 3513, 725n! 

after the event insurance (litigation 
funding), 13 

annual report (Legal Services Board), 213 

appointed day (Legal Services Act 2007), 
35212 


appropriate authority (European lawyer's 
conduct), 391n 
approved master's degree, 1010n? 
approved regulator (legal services), 227 
assistance (criminal legal aid), 18n 
associate (licensed conveyancer), 959n* 
associate member (Law Society), 442 
attorney, 435 
authorised by the former authority 
(licensed authority), 1066n^ 
authorised court officer (assessment of 
costs), 739n® 
authorised insurer— 
(licensed conveyancing), 95913 
(professional indemnity rules), 6406 
authorised licensed access client, 900n8 
authorised member of the Association of 
Costs Lawyers, 421n? 
authorised (non-BSB) body, 80917 
authorised patent attorney, 418п$ 
authorised trade mark attorney, 419п7 
authorised person— 
(Administration of Justice Act 1985), 
49913 
(claims management services), 39412 
(Council for Licensed Conveyancers), 
9371" 
(Legal Seryices Act 2007), 2022, 
34312 
(reserved legal activity), 356 
(suitable regulatory arrangements), 
1089n 
Bar, the, 806 
barred list, 7008 
barrister, 805 
before the event insurance (litigation 
funding), 13 
bencher, 815п8 
benefit status, 164n? 


birth (clinical negligence), 72n? 
business day (civil legal aid), 60110 
business suit (barrister), 909n 
cab-rank rule, 904 
care and supervision order, 65n* 
case with overwhelming importance to ше 
individual (legal aid appeal), 134n10 
CCBE state, 625n! 
chamber (European Court of Human 
Rights), 10n! 
child ( Ди aid), 6511, 6613, 70n^, 
1, 79014, 91n2 
child safety order, 65n? 
civil court ШЕ bono {шап 
7071! 
civil legal aid, 4 
civil legal services (legal aid), 55 
claim (claims management services), 
3941! 
claims management services, 3941! 
Claims Management Services Regulator, 
22713, 403n! 
clamping order, 46n24 
client— 
(licensed conveyancer's), 260п” 
(solicitor's), 629n6, 635n? 
clinical negligence, 70пё, 7213, 726n5 
clinical negligence proceedings, 726n5 
co-defendants (legal aid provider), 49п2 
commissioner for oaths, 417 
Common Professional Examination, 
471п4 
comm redirection order, 669, 
1130п2 
compensation arrangements ева! 
Services Board), 238n!0 
kcu authority (European lawyer), 
380n?, 384 
competent complainant (Court of 
Faculties), 10335? 
competent licensing authority, 1090010 
conditional fee agreement, 12, 724 
conduct of litigation, 352n? 
conduct rules, 24604 
consenting licensed body (transfer 
arrangements), 1066n 
Consumer Panel, 211, 223 
consumers (regulation. of legal 
professions), 202n 
contact order, 65n19 
contentious business, 62916, 70612 
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contentious business agreement, 715 
contravention (enactment), 75n? 
control order proceedings, 84n? 
Controlled Work, 101 
conveyancing licence, 35618 
conveyancing services, 351n? 
conveyancing services body, 981 
cost protection, 154 
costs— 
(legal aid application), 113 
(non-contentious business), 709п18 
(Special Case Work), 103n? 
costs insurance policy, 726n 
costs officer, 73916 
court— 
(enforcement of contentious business 
agreement), 718n? 
(Legal Services Act 2007), 202113 
court dress, 9091! 
criminal legal aid, 3 
criminal legal aid work, 683012, 91717 
Crown Court proceedings (legal aid), 
[бп 
damages based agreement, 1225725 
debt matter, 100n® 
decision notice— 
(alteration of regulatory 
arrangements), 252 
(application to be approved regulator), 
233 
(cancellation of licensing authority's 
designation), 1065 
(cancellation of regulator's approval), 
277 
(direction to approved regulator), 260 
(intervention direction), 269, 273 
(licensing authority, approved regulator 
as), 1056 
deficiency (unsafe dwelling), 77п14 
designated society (notaries), 1029n? 
detailed assessment (of costs), 739n? 
determination of principle (Special Case 
Work), 122 
disabled (clinical negligence), 72n4 
disbursements, 729 
Discipline and Appeals Committee, 
95717, 964 
dishonesty, 666n? 
disposition (licensed conveyancing), 936n? 
disqualification condition (barrister), 
918n 
divestiture condition, 1111 
domestic violence (legal aid), 76n”, 79n!! 
Dublin Ш claim, 99n!7 ; 
duly certified notary, 99217 
emergency representation, 104 


Words and Phrases 


employed barrister, 809 
employee— 
(authorised body), 492n2 
(claims management service), 408n° 
(sole practitioner authorised by, 
approved regulator), 492п2 
employment law (human trafficking), 
80n? 
entitled person (non- -contentious business 
remuneration), 710n!! 
entitled third party (non- А 
business remuneration), 710111 
European cross-border practice, 625n! 
European lawyer, 376 
excepted membership services, 356n! 
exceptional case determination, 20, 59, 
60 
excluded rules (Legal Services Board), 
2180? 
exempt person (reserved legal activity), 
ый 
exempting law degree, 471n? 
expert кр (costs insurance policy), 
726п7 
face-to-face provider, 100п4 
faculty (general notary), 996n? 
family dispute, 9112 
family enactment, 70п7 
family help (higher), 96 
family help (lower), 95 
family mediation, 91 
family proceedings, 15 1n! 
family relationship, 76n* 
final reporting period (reserved legal 
activities), 37408 
financial year, 203п1), 213п2, 309п2 
foreign lawyer, 46112 
free of charge (legal representation), 
70713 
full representation, 98 
Gateway discrimination matter, 10007 
Gateway Work, 100 
general merits criteria, 62n* 
Grand Chamber (European Court of 
Human Rights), 10n^ 
Great Britain (Legal Services Board), 
203111 
harm (unsafe dwelling), 770 
health (unsafe dwelling), 77112 
help at court, 93 
help with Em mediation, 91 
home, 77n? 
home professional title (European 
lawyer), 38612 
honorary member (Law Society), 442 
improper (acting improperly), 659п4 
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indefinite leave to nem in the United 
Kingdom, 79n!! 
indemnification peers (Legal 
Services Board), 238n? 
indemnity rules, 640 
individual case contract, 103n? 
information notice, 987 
information request, 164 
initial advice (individuals in custody), 
1702 
initial assistance (individuals in custody), 
1713 
Inns of Court, 819 
instructions, 89812 
instrument (reserved instrument 
activities), 352n4 
insurance market activity, 640n$ 
insurance undertaking (claims 
management service), 408п2 
international lawyer, 469n 
intervention direction, 266 
investigation period (resorbed legal 
activities), 372n$ 
investigative representation, 98n$ 
judicial review, 8704 
junior advocate, 53n? 
lay person— 
(member of Legal Services Board), 205 
(member of Office for Legal 
Complaints), 294 
lead claim (multi-party action), 99113 
legal activity, 352n! 
Legal Advice Centre, 896n2 
legal aid (ecclesiastical proceedings), 9 
Legal Aid Agency, 156 
legal aid complaint, 917n! 
legal aid only costs, 1521122 
legal help, 89 
legal or other representative, 655n? 
legal partnership, 420n?, 530п4 
legal person, 20 
Legal Practice Course, 47117 
legal practitioner, 39512 
legal representation, 98 
legal representative— 
(assessment of costs), 742n6 
(pro bono representation), 70712 
legal services— 
(BSB Handbook), 881n* 
(legal aid), 55 
(legal complaint), 313n? 
(prescribed legal business, referral 
fees), 49512 
legal services body, 498 
legal services complaint, 313п2 
legally aided party, 15415 


legally aided party's costs agreement, 
152n1? 
legally aided party's costs order, 152n?? 
legally qualified body, 497n^ 
lesser restricted interest, 1097n$ 
leviable Board expenditure (Legal Services 
Board), 216п4 
leviable body (Legal Services Board), 
216n3 
Leviable Lid Chancellor expenditure, 
21616 
Leviable Office for Legal Complaints 
expenditure, 216n? 
licensable body, 1050 
licensed access client, 900n? 
licensed body— 
(compensation fund), 64312 
(Council for Licensed Conveyancers), 
93715 
(non-contentious Бузтезв), 709120 
(regulation of), 1049, 
licensed conveyancer, 936n? 
Licensed Work, 102 
licensing authority, 1051 
licensing rules, 1071 
likely costs— 
(legal aid application), ша 
(Special Case Work), 103n? 
likely damages (legal aid application), 113 
listed bodies (reserved legal activity), 
35616 
litigation funding agreement, 12, 727 
litigation licence, 949019 
litigation services, 351n^, 725n! 
low-risk body (licensing rules), 1074n? 
magistrates' court (appeal against legal aid 
determination), 45 
magistrates' court proceedings (legal aid), 
19012 
пс (periodical payment of), 
152n? 
maintenance order (legal aid), 68n* 
manager— 
(authorised body), 492n! 
(licensing ano and licensing 
body), 238nl6 
Mediation Information and Assessment 
meeting, 139020 
mediator (Legal Aid A 91n? 
motor vehicle order, 7, 46126 
multi- national partnership (solicitors), 
$241? 
multi-party action, 99113 
negligent (acting negligently), 659п4 
non- "authorised person (licensable body), 
1050n! 
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non-contentious business, 706n^ 

non-contentious or соттоп form probate 
business, 706п2 

non-practising barrister, 807 

notarial act, 1021n? 

notarial activities, 352n6, 992 

notarial misconduct, 1029п2 

Notarial Practice Course, 1006n? 

notary, 992 

notary assessor, 103214 

notary public, 99713 

Office Practice Course, 1006n!5 

officer (body corporate), 423nl, 50213, 
654nl 


orders for the protection of children, 65n? 


ordinary member (Legal Services Board), 
205 
paid disbursements, 758n* 
parenting order, 65n 
party (European саш of Human Rights 
proceedings), 10011 
patent attorney body, 418п10 
payment— 
(bill of costs), 751 
(damages-based agreement), 725п4 
permissive application (solicitor), 695 
permitted persons (Disclosure of 
information to Legal Services 
Board), 221 
personal representative— 
(human trafficking), 8017 
(legal aid), 70п5, 7217, 8214 
plenary court, 10n10 
postal operator, 662, 97413 
postal packet, 66914, 97418 
potentially competent licensing authority, 
1089n? 
practising barrister, 807n! 
practising fee, 283n2 
prescribed legal business (referral fees), 
495n? 
previously assessed person (legal aid 
application), 114n* 
probate activities, 352n? 
probate licence, 949п20 
probate papers, 352n? 
probate services, 351n$ 
proceedings— 
(conditional fee agreement), 724п4 
(litigation funding agreement), 727n? 
professional body (lawyers), 383n! 
professional client, 899 
Professional Skills Course, 471111 
proportionality test (legal aid 
application), 112 


Words and Phrases 


509 


prospects of success (legal aid 
application), 109 

provision relating to rm (regulatory 
arrangements), 255n? 

provisional designation order (approved 
regulator), 229n! 

provisional report (reserved legal 
activities), 37217 

provisional reserved activity (approved 
regulator), 229n! 

Public Defender Service, 159 

public interest test (legal aid application), 
110 

public law children case, 65n? 

Public Notaries Acts, 1009n! 

purchaser (sale of land), 652n? 

qualification regulations, 246n° 

qualified lawyer, 420n2, 469n° 

qualifying law degree, 471n3 

Quality Assurance Scheme for Advocates, 
355 

reasonable private paying individual test 
(legal aid application), 111 

сове jurisdiction (qualified lawyer), 
469n? 

recovered or preserved ( property); 15007 

register information, 16401 

register of foreign lawyers, 461n? 

registered ор lawyer, 38312, 
443n^, 709020 

registered foreign lawyer, 351n?, 4202, 
443n5, 461n? 

registered patent attorney, 418п6 

registered trade mark attorney, 419n? 

regulated person (approved regulator), 
253n 

regulatory arrangements, 246 

regulatory objectives (legal professions), 


relevant approved regulator (legal 
services), 227 

relevant conduct rules (advocates and 
litigators), 35316 

relevant lawyer роии of legal 
services), 351n? 

removal directions, 8719 

representation order, 4114 

reserved instrument activities, 352n^ 

reserved legal activity, 352. 

residence card application, 79n!2 

residuary beneficiary (non-contentious 
business remuneration), 710n!! 

restricted information, 219 

restricted interest (licensed body), 1095п2 

restriction notice, 1112 

retainer, 561 
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right of audience, 344n?, 3521? 
right to conduct litigation, 344п3 
Royal Charter, 4391! 
scrivener погагу, 1010n! 
section (European Come of Human Rights 
chamber), 1000 
section 24 investigation, 366 
secure accommodation order, 65n? 
self-employed barrister, 808 
separate business (solicitor), 523 
serious wrongdoing (public body), 87n? 
settlement fee, 15111 
sexual offence (legal aid), 82n? 
shares (licensable body), 1050n? 
sole solicitor, 666n 
sole solicitor endorsement, 484 
solicitor— 
(assessment of bill of costs), 743012 
(delivery of bill of costs), 738n? 
(generally), 435 
Special Case Work, 103 
special circumstances (order for 
assessment of costs), 747 
special educational needs (legal help), 
100n? 
specialist bar associations, 827 
specialist telephone provider, 100n? 
specific merits criteria, 62n 
specified communications— 
(Council for Licensed шо 
intervention extet 97413 
(licensed body), 1130n? 
(Solicitors Regulation Authority's S 
intervention powers), 669n^ 
specified welfare benefit (legal aid for 
appeal), 7416 


5 


statement of truth, 45010 
struck off (from legal practice), 461nl? 
subscriber (Bar Council), 81507 
successful outcome (legal aid 
application), 109п2 
suitable regulatory arrangements, 1089n* 
summary assessment (of costs), 739n^ 
suspended from D де 461113 
TPIM notice, 84n? 
trade mark attorney body, 419n? 
trafficking in human beings, 80n? 
transfer arrangements, 27813 
transitional period (Legal ees 
Act 2007), 357n8, 42012 
trust (professional indemnity rules), 640n? 
UK qualified lawyer, 469n! 
undertaking (solicitor’s), 547n! 
Unit of Work (legal aid), 17011 
United кош (Legal Services Board), 
203n! * sey 
unreasonable (acting unreasonably), 
659n^ 
vehicle sale order, 46125 
voluntary scheme, 313 
voluntary scheme rules, 313 
vulnerable adult, 70n? 
warning notice— 
(approved regulator), 258, 267, 275, 
28518 
(cancellation of licensing authority's 
désignation), 1062 
wasted costs, 65514, 659n! 
wasted costs order, 658n! 
Zone А country, 408n? 
2010 Standard Crime Contract, 17п10 
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